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CIVIL RULINGS. 
= Page. Page. 
A. Act VIII or 18659, 
ABATEMENT. (1) Cause of action in —— 8. 2 not to 
(1) ; A ryot can claim —— only, when his be taken in its literal and most 
Pa tenancy has diminished in value restricted sense se T 1 
from causes beyond his control . 89| (2) Appointment of umpire under 
(2) A non-occupancy ryot cannot claim B. 216 is necessary where there are 
—— of rent on ground that similar two or more arbitrators 11 
lands rent for less in his neigh- (3) Admission of intervenor under 
bourhood =a 212 s. 73 29 
(3) —— of, portion of claim cannot (4) On death of ‘manager ~ appointed 
' involve TERO MON of whole we 481 under ——— 8. 243, a Judge may 
direct exevution to proceed against 
| BSHNTER, estate, if he thinks decree is un- 
An — holder's. plea that he was likely to be satisfied under such 
not in possession at the time of Management wa. eee e83 
his tenant's ejection in execution | (5) —— 8.73. See Cause of Action (2). 
of an ex parte decree, did not +} (6) —— s. 354. Ses Remand (6) and 
lease him:from process server ; Appellate Court (6). è 
“` tenants re a. AN See 1D (7) —— s8. 119. Ex parte Decree. See 
ok * 1 4 Absentee. 
cgss, RIGHT oF —-~, See Righi of Way (2). (8) - —s, 303 and 8. 304. Se Juris- 
e D ie , diction (6). 
sOCRETION. . (9) — 2. 246. Purchaser to proye 
0) In an claim plaintiff must estab- ¢ purchase vee we 79 
lish facts extinguishing defend- (Loy In applicgtion under aá. di3, 
ant’s title as well creating his judgment-debtor mus ‘ gatisly 
own right s. 129 Court of his good at oe 96 
(2) Where a “sale of riparian lands took (11) — 8. 327. See Awa (4). 
place without any reservation of (12) —~ s. 2, Hes Adjudicala. See 
rights, any —— would belong to _ Right of Way l 
purchaser, and not to original (13) 8.196. See e Counter- Claim, 
owner: a decision on thia point (14) B. 354,- Remand for evidence 
was a finding of fact from which on new issue . 284 
no special appeal would lie 390 | (15) =— s. 372, See Remand (12). 
(3) Where one party is in possession of (16) —— 8. 259, See Certified Pur- 
alluvial under a Magistrate’s chaser. 
order, the onus of proof lies on (17) ——- s. 246, See Aliachment (3). 
the other party, failing to sustain Aor X or 1859. 
myc ner nes Oe ve 464 (1) —— s. 10. Exactions not recover- 
Acquisirion.oF LAND ror PuBLIO Purposes. (2) ee ress eae ap Aah i 
In proceedings connected with the having a right to any land from 
——, the Judge's business is to bringing a suit for declaration of 
determine the value of ascertained ; right within twelve years 481 
pices and not to try questions R AoT XI oF 1859. 
a 7 ee (1) A person who has occupied land for 
Aor XL or 1858., See Hzecution®(Z). 40 years under aoe ah lease, and , 
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Act XI or 1859.—( Continued. ) 


made tanks, gardens, and, home- 

stead, is protected under —— s. 37 

e (2) A sale under ——¥5, 37-for arrears. 
of revenue... ee 


Acr XIV or 1859. 
(1) Limitation: under —— s. 1 el. 18... 
(2) Limitation under s 1 cl. 12... 
Ace XXIL on,1861 s. 27. See Declara- 
tory Decree (3). 
Acr VI (B.C.) or 1862. 
——, 5. 10. See Rate (5) and 





























Measurement. 
Act XX or 1863. See Endowment 
Aor XX or 1866, 
' A decree’ under & 53 ‘has nil 
the effect of a decree in a regular 
suit under Act VIII of 1859 
Aor VIII (B.C.) or 1869. 
(1) In a suit for rent not exceeding Rs. 
» 100, dismissed on the ground that 
the kabuliat and jummea-bundee 
papers filed were forged, —— 
g. 102 precluded further appeal if 
Lower Appellate Court had 
l enquired into and decided on 
x genuineness of defendant's pottah 
(2) A party who has been in occupation 
of land without payment of rent 
© is not entitled to protection nndery 
` —— 8. 6 or s. 22, even on ground 
of right to hold rent-free fos 
(3) —— 8. 58. See Joint Decree, 
(4) —— 8. 102, See Appeal (4) +°* 
(6)'—— 8. 88. See Rent (3). 
(6) refers only to agricultural hold- 
, ings, and not to land in, streets of 
astown ‘ ove oon ons 
(7) A suit’for rent in kind is cogni- 
zable under i =i 
(8) 8.102. See Special Appeal (14). 
(9) ——-.8. 28. Determination of rent. 
See Rent (6). 
. (10) — s8. 29.- See Enhancement (T). 
_ (11) — merely restored to Civil Courts 
the rent jurisdiction taken from 
them by Act X of 1859 
Act VI or 1871. See Jurisdiction (11). 
åcr IX or 1871, E 
(3) 8.27. See Prescription (1). 
(2) —— Sch. II, art. 10. See Pre-emp- 
tion (6). 
(3) — art. 167. See Execution, 
(4) —— s8. 20 does not apply to partner- ` 
_ ship accounts sie 
(5) ——cel.15 sch. II, See Altachment. 
Acr X or 1872. A 
; Award under'— s, 580... ida 
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Act VI or 1874. 


—— does not confer a richt of appeal 
from an order of a Judge allowing 
an appeal to the Privy Council ... 


ACTIONABLE YV RONG. 


It is not an to dissuade a ten- 
ant from paying rent which can 
be recovered by landlord by law... 


ADJUDICATED Issura. 
*, =—— not to be tried again | ave 
ÅDJUSTMANT oF ACCOUNTS. 





(1) See Contact (13). 
(2) The sale*af an estate for arrears not 


necessary before the ——— under 


a contract sia Jo man 
(3) See m ae ene PS ` 
ADMISSION. 


( 7 See Estoppel. 

(2) An —— of predecessor in title in, 
operative against successor, be-, 

cause of collusion avs 


ADOPTION, 


(1) The expression of a deceased pro- 
prietor’s intention in a document, 
which was not testamentary, to 
adopt an heir, did not, in the ab- 
sence of the necessary formalities, 
amount to 8n ——~ „e ie 

(2) Suit to set aside —- by widow in 

ursuance of authorization from 
er late husband PA jia 

(3) The relations established by the 

- krittima form of: being com- 
fined to the contracting ties 
and not extendmg beyond them 
on either side, the sons of a man 
who had been adopted in that form 

èe could not set aside alienations of 
self-acquired property which were 
pes to have a ey for 
itimate Ose e person 

who had a ped kim j see 





(4) maa ae adopt, Madras Law of ——. 
See 


ivy Council Rulings (12). 
AD TERROREN. , 

A condition in a kubooliut that neg- 
lect to cultivate would involve 
forfeiture of tenure is not a mere 
clause, because selling value 
of tenure is affected by cultivation 


ADVANCES. See Tea Estate. 


ApvgesH Possession. See Possession (3) 
Damages (5°, and Inheritance (4) 

(1) The possession of a dur-putneedar, 
who pays in revenue to save the 

estate, is an to that of put- 

needar, who, if he desires to keep 

alive his title, should resist dur- 
putneedar’s possession ag soon 

as he becomes aware of it see 


(2) See, Endowment (3). = 
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AGREEMENT. See Partnership (1), 


ALIENATION, „See Adoption (3) and En- 
dowment (3). 


ÅLLUTION. 


Acoretion by ——. See Privy Cour- 
cil Rulings (9). 


Å MEEN. 


(1) An ——'s alteration of his map be- 

` ing merely a proceeding on paper, 

not interrupting actual possession, 

does not amount toffan act of 

ownership by Agjther party, or 
affect question of possession 

(2) Facts to bs found in ——'s report 

(3) “f Accuracy” of 's map means 

accuracy of drawing and measure- 

| ment, not correctness of boun- 

daries, &c., in relation to rights of 

parties ss a Sac 

) ——'s demarcation of land. See 

Executor (14). 
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179 


AMENDMENT OF PLAINT. 
The Courts can allow an ——~ ae 


ANCESTRAL PROPERTY. 

(1) Where property is-sold as in 
execution, of a decree, it is not, 
open to judgment-debtor’s son to 
sue to set aside sale on ground that 
property was acquired by him and 
not liable for his father's debts ... 

(2) See Joint Family (2) and Parti- 
tton (5). 

(8) Before judgment-debtors can be 
exempt from decree-holder’s claim 
on the ground that they have re- 
ceived little from , or that . 
what they have received has gone 
to meet ancestral debts, they must 
file and provean inventory of estate 
descended to them. Onus of 
proof lies on Judgment-debtor, on 
failure to sustain which presump- 
tion arises in favor of decree- 
holder ais das Sei 
(4) A son'sinchoate interestin——, which 

will ripen on father’s death, is not 
separate from the father’s interest 

. _ Or free from liens onit.. > uan 
(5) Under Mitakshara Jaw, minor sons - 

can proceed through their mother 
for a declaration of their right in 
, 8nd partition in such a case 
may be ordered against the will 
of the father without taking pro- 
perty out of his hands,., ‘ae 
APPEAL, 
(1) See Privy Council Rulings (1). 
(2) Objection not taken in grounds of 


—— not to be entertaified in 
; hearing ggy— een ene eue 7 
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APPEAL.—( Continued.) o 


(3) Erroneous admission of unstarped 
document by Lower Court, not a 


und of aos aiia 

(4) No lies to the High Court in a 
suit for rent valued at less than 

Rs. 100, if judgment of Lower 
Court determines no question of 

title in the land as between the 

_ parties see eos 
(5) From an order passed by a Judge 
under Regulation VIII of 1819 

s. 6, there is no ——~ to High 
Court . ove ais 

(6): There is no from an order of a 
Judge granting a certificate that 
` the subject-matter of a‘ suit js 

of the value of Rs. 10,000, thus 
allowing an —— to Privy Coun- 


See Parties See 











APPEABANCE. 


APPELLATE COURT. 


(1) -An cannot find for defendant 
on a title not set up cas 
(2) Where case turns on weight of evi- 
dence, ——-, not bound to give 
reasons for agreeing with Lower 
Court on question of fact 
(3) See Intervenor ... ces eae 
(4) Character.of —— sea ose 
(5) —”, on finding all the necessary evi- 
f ante in a case not taken, may 
ther require such evidénce to be 
tken or take it itself, but should 
decide case itself and not remand 
it for retrial ves a one eos 
, not finding any evidence on 
issue which it considers necessary, 
may remand case for retrial on 
that new issue 
(7) Daty of Lower 
surprises defendant se ‘ne 
(8) Where a case is decided by firs 
Court op two of three issues j 
should not remand the case for 
trial qn the third, but try it itself 
on the evidence sits aie 
(9) — must not, on defective evidence, 
and conjectural grounds, disturb a 
decision on the merits by a Lower 
Court ove ae 


ARBITRATION, 


A jadgment based on any compromise 
come to in course of —— proceed- 
inga, is binding on parties to the 
compromise ... eee sea 

See Award. 


ARREARS OF Rant. 
(1) See Ejectment (8) and Enhancement 
` 5). 


(2) —— with damages. See Damages. 
(3) See Special Appeal (18). 





(8) An 
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where an issue 
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ARREARS OF RENT. -g ( Continued. ) 


(4) Where there is an agreement to pay 
e rent in kind, a suit for money 
value of produce at the time when 
it was due will lie as a suit for 

(5) See Service Tenure (2). 

(6) ‘The intention of Act VIII (B.C.) of 
1869 s. 29 is, that a suit for 
at enbanced rates should not be 

è delayed beyond the third month 








after the year for which enhance- ` 


ment is claimed dice aa 


ASSESSMENT. See Mesme Profits (4). 


ATTACH. 


Where an application is made to a 
Court to ——, as owing to A, 
money placed by B in hands of C, 
itis incumbent on applicant to 
prove that the money belongs to A 
and not to O .., 


ATTACHMENT, : 


(1) A decree declaring that an —— 
should be removed cannot be exe- 
cuted for money ss wile 

(2) Subsisting sök Oe 

(8) The mere validity of a prior —— 
does not render null and void alie- 
nations made while it is pending... 

(2) Whereas property is released from 

-——, and the person at whose in- 

stance this is done is not debarred 

from proceeding with his execu- 
tion, his suit is virtually a suit for 
declaration of right; and the rule 
of limitation applicable is not Act 
VIIL of 1859 s, 246, but Act IX 











of 1871 cl. 15 sch. UU ... eas 
AUCTION. 

(1) A dur-putneedar under an —— pur- 

chaser ove vee si 

(2) Right of purchaser in regard to 

under-tenures owe sis 

(3) Where an purchaser takes no 


legal steps to question a mokar- 

reree title which is raised against 

him, a presumption arises in favor 

of the title as eae 
—— A manna satisfying prior lien. 
See Morigage (6). 


AUTHHSTICITY. 


A Moonsiff’s opinion as to of any 
document will be assumed to 
have been made after proper en- 


quiry sae she 


ase 


(4) 





AWARD. 

(1) —- may beset aside in arbitration 
case 1f umpire has been appointed 
without consent of Court and 
parties oss one see 

(2) —— under Act X of 18728, 580 .., 
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AwaBEp.— ( Continued. ) 


(83) An —— under the Land Acquisition 
Act cannot be affected by a suit 
to recover from Soul to whom 
compensation is awarded, and to 
have title to land declared 

(4) Where an arbitration requires 
an application under Act VII 
of 1869 s. 327, and it is not 
made, the award must be proved 
in usual way a sie iis 


) B. 


Bank SURVAYOR.” «See Lea Estate. 
` yA l 
-. 





BENAMEE. os oie ot 
Where a judgment-debtor bought his 
property „andit was sold u 
a second time, and the new pur” 
chaser, instead of taking substan- 
tial possession, only took formal 
possession, and then brought a 
suit against the jadgment-debtor 
on the ground that he was settin 
up the -ryots against him, held, 
that the suit would not lie, it being 
the duty of the Court to give the 
auction-purchaser substantial pos- 





session. ea ave Bee 
Baownvaaour Crsston. See Privy Council 
Rulings (10). 
Bonn. 


(1) See Unregistered Mortgage Bond (1). 
(2) Discharge of 
e (3) Where the holder of the later-dated of 
two s takes out execution first, 
and the representative of the auc- 
tion-purchaser takes possession, 
he must pay to secure his posses- 
e. gion against claim of earlier ——, 

but cannot be ousted ...° 

(4) Interest on time-expired 
Interest (3). 

(6) Where five brothers had made them- 
selves jointly liable for a sum of 
money under a , and the mort- 

. gagee had subsequently made an 
agreement for some of.the money 
with some of the brothers, and 
sought to recover the rest from 
the others, Aeld, that each of the 
brothers was liable for the whole 
amount wee eae 

(6) Delivery of a is a condition pre- 
cedent of its validity; but failure 
of delivery may throw a claimant 
on other ‘documentary evidence, 
such as hoondees against which 








, See 











—— Was given ee sue 

BOUNDARIES. 
(1) A suit to recover land without de- 
fining — cannot be maintained, 


becuse the decree, if obtained, 
vannot be executed Y 


, oF 


103 


153 


debt. See Interest (1). 
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419 


527 
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BourpaRins,—( Continued. ) 

(2) Difficulty in finding not & 
ground for refraining from decid- 
ing a claim for possession tes 

(3) See Privy Council Rulings (6). 

R See Ameen (3) and Map (1). 

(5) -A finding as to village —— in one 
suit is conclusive as to the land in 

guit, but it does not render the 
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Page. 


77 


line conclusive itself in other suits 293 
(6) Where a whole estate bearing a 
name is sued for, the need not 
be given ave ; ww. 426 
(7) ° — should be shown k an acere- 
tion claim ee ae . 464 
. (8) Direction of——. See Onus Probandi (14). 
BREACH. 
—— of contract. See, Contract (9). 
BUILDING. 





(1) The mere fact of a having been 
raised does not give tenant a right 
to hold perpetually at fixed rates 

(2) Persons standing by and seeing a 
—— raised without protesting, can- 
not sue to have it removed sas 


C. 
JANCELMBNT. 
— of lense. 


JAUSE OF ACTION. 
1) See Priry Council Rulings (1). 

ta) Where one of two decrees was based 
on ap ikrar signed by a person not 
involved in the other, and Lower 

Court held, in a suit for recove 
of money in satisfaction of Doth 
decrees, that the ——- in each was 
distinct, Aeld by the High Court 
that a common —— was found in 
the joint liability of the parties... 
(3) Decree-holder in actual possession 
has fresh —— in an ejectment ... 
(4) Where a kubuliat was for payment 
of rent, plaintiff had no ——- 
against third party coming in 
between him and his tenant and 
‘carrying off his crop ae 
——— not revealed in plaint may b 
disclosed in subsequent proceed- 
ings, and a person who by 
obstructing a partition deprives 
another of enjoyment of his rights, 
gives him a” wie ove 
(6) Whether a plaintiff has made outa 
—— is a question on the, merits, 
depending on plaintiff's action, 
which nothing in defendant’s ac- 
tion can affect sae 
(7) See Minor (6). , 
(8) Attempt to recover istemraree moku- 


- raree maurasee tenure .,, rT 


See Relinguishm ent. 
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204 


Craxm, plaintif bound by his... 


CAVEAT EMPTOR. 


e 
By rule of —— buyer is bound to 
take care of himself, and to see 
that the title he buys is good, and 
has no remedy against his own 
laches ʻi 


CERRMONIES. See Adoplion (1). 


(C'BETIFIOATH OF ADMINISTRATION, 


(1) rightly 
putting in a bond of judgment- 
debtor, and showing they were 
joint in estate with deceased ; and 
rightly refused to a relative who 
had separated from the deceased... 

(2) An pees being widow and heiress 
0 
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0 
granted to co-sharers, 


a deceased person is not of itself 


a reason why a —— should be 
granted to her many (e. g., 20) 
years after his death, in the absence 
of evidence of debts or assets 
(3) Suit by mother on behalf of minor 
without ——~ not necessarily fu- 
tile ... 


CERTIFICATE OF PURCHASE. 


A —~ received as evidence in Moon- 
siffs Court and not challenged 
must, afterwards, be received as 
proof of sale ... bus 


OERTIFIED PURCHASER. 


A person entitled to sale certificate 
under s. 259 Act VIII of 1859 is 
entitled to be regarded as “ certi- 
fied purchager” at any time after 
acceptance of his hid 


Cess. See Illegal Cess. 


Ceasron or Treeirorr. See Privy Council 
Rulings (10). 


CHAKRAN LAND. 
CHANGB. 


See Service Tenure. 


94 


97 


168 


493 


—— of starting point. See Ferry (1). 


OnUR. 


Right of original owner to re-formed 
See Privy Council Ruhags (9). 


Givi Court, 


(1) — is not bound to give damages for 
defamation after defendant has 
been convicted and fined in a 
Criminal Court, if plaintiff has not 
suffered actual da Bore 


es) Rent jurisdiction ——. See Titile (4). 


3) See Jurisdiction (17). 


Crvim Procepure Cops. 
of 1859. 


See Act VIII 


- 458 
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CoaL Compary. ° 


Where a —— had allowed villagers 

e to settle on its lands, and a 
dispute arose about the conditions, 

; the — wishing to assess the 
lands, and the tenants claiming to 
hold rent-free, held, that in one 
plot in which tenants had agreed 

to dig wells and had done go, the 

® water which the Company's es- 
tate obtained from the wells was 
sufficient consideration for the 
rent-free tenures claimed by 
tenants; but that, in the case of 
another plot, the construction of 
temples was not so 


Connection Expenses. See Counter-Claim. 


Corxiuston. See Admission (2). 
COMMENSALITY. See Liability (6). 


Compass Mar means Revenue Surveyor's 
K map EE) eee ous 


COMPENSATION., 


(1) See Award (3). 
(2) See False Title. 


CoNrounD INTBREST. See Interest (4). 
COMPROMIAB. 
(1). Where a decision is given on a ; 
+ ~ all the papers filed in the suit form 
5 parts of the record just as if 
evidence had been heard and 
judgment given between parties... 
(2) See Arbitration (1). 
(3) filed in arbitration case need 
not be registered or stamped .., 


See Bond (6). 








CONDITION PRECHDENT. 





CONFIRMATION. 
(1) Plaintif claiming of possession 
must prove possession ... PA 


(2) Buit for -— of possession resting o 
certificate of sale ; 


ConsuaaL Rremrs. See Marriage (3). 


Consrquanttan Rexier, See Declaratory 
Decree (4). 


CONSIDERATION. 


(1) A second wife amounts tò ample 
for the gift of a talook to her 
brother by the Hindoo husband 
who contracted for such a gift 
mokureree lease without 
granted to a general agent inopera- 
tive against a mortgage of later 
date for good under a kobala 
(3) See Principal and Agent, Coal Com- 
pany, Mourosee Tenure (2), and 
Good Faith, 
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Contingent Lease. See Pottah (6). 

Continuous Procpepines. See Ezecu- 
tion (21). 

ConTRAOT. 


(1) A lessee has no right to make any-—, 
detrimental to his lessor's interest, 
which is to take effect after deter- 
mintion of his lease a. ose 

(2) A —— by which a Hindoo making a 
second marriage bound himself to 
confer op his wife's brother a tn- 
look, whjch was to be carved ont 
of his est&te, is not against public 

olicy "aie ‘ies 

(3) See Partnership (1), 

(4) Small Cause Court jurisdiction in suit 
for breach of ——. See Jurisdic- 
tion Ge 

(5) Under the —— Law the wife of a prin- 
cipal partner in a firm, even though 
a partner herself, cannot sue the 
minor partners without making the 
principal partner a party to the 
suit eae eee eee eee 

(6) A surety must be taken to have 
entered into his only for the 
time during which the relation 
created by instrument of surety- 
ship exists . ase 

(7) A person under —— to’ supply arti- 
oles is entitled to damages from 
person refusing to receive them, 
whether former had them in his 
own hands or not sso eee 

© (8) A stipulation for compound interest 
in ao—~makes it a matter of 
contract, not 2 penalty sae 

(9) Where an estate is sold under the 

stipulation that the purchaser 
must either hold it himself or 
return it to original owner, there 
is n violation of if purchaser, 
finding himself unable to sell it 
to a third party, lets it out on a 
farming lease; and original owner 
is entitled to reconveyance re 
(10) Where two co-sharers, under 
special agreement as to payment 
of revenue, took from a third co- 
sharer a farming lease of an estate 
which they subsequently let out 
in dur-ijara lease to a fourth party, 
who had to pay the revenue to 
Government to save the estate, the 
case would be dealt with under the 
—— Law, under which the 
dur-ijaradar could recover revenue 
from the two farmers who had 
engaged to pay it “ ysi 
(11) Defendant having made a to 
buy a house benamee for plaintiff, 
who was to pay for it in instal- 
ments, and plaintiff having sued 
seven years after hig, last pay- 
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Contract.—( Continued. ) 


ment to recover money paid in 
excess, held, that a recovery of 
the overpayment was barred by 
limitation va re 

(12) Joint liability under ——-. See 
Bond (5). 

(13) Where an estate was sold under—— 
nt 104 years’ purchase, and 
various arrangements were made 
on that basis, but the annual col- 
Jections fell short of expectations, 

- held, that the 104 years’ purchase 
condition was at che ‘root of the 
——, and should „Bovern the 
adjustment of acoounts 

(14) See Adjustment of Accounts (2). 

(15) See Litigation. 

(16) Suit for possession of land, based 
on former compromise, is not for 
fulfilment of specific —, but for 
“‘immoveable property ” 


CONTRACT Act.or .1872 s. 258 cl. 10. 
See Partnership (1). 


CONTRIBUTION. 


(1) In a snit for —, held, that benefits 
conferred on defendant's ryots 
were proof that he had not suffer- 
ed, and that where a watercourse 
was of common benefit, a sharer 
repairing it was entitled to —~ 
from co-sharers aus see 

(2) Where, in former suit between the 
po the decision of the Judge 

ad made no mention of mesne 
profits, plaintiff could not now 
recover as what he had paid 
to secure his property against a 
joint decree ... 





@ 
CONVEYANOR. 


(1) See Voluntary Conveyance. 
(2) See Good Faith, 


Co-ORDINATEB + JURISDICTION. See duris- 
diction (3). 


Co-Pzopzisrors. See Sale (4). _ 
Copy. See Evidence (7). 


Co-8H4RER.” ' i ' 
(1) Possession by —. See Possession 
3 


(3). 

(2) Default of in paying revenue, 
See Joint Estate (8). 

(3) A —— in an ijmalee tenure, who re- 
ceives rents separately, can sue 
separately for enhancement ere 

(4) in execution sale, See Judg- 

_ ` ment-Debtor (8). 

(5) Lessee of ——s stands in their shoes 

(6) All ——s have equal rights, and each 
of them can prevent any bne not 

+ 








a 9 


415 


170 


269 
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Co-sHARBE.— ( Continued. ) 


having an oceupaficy right from 
cultivating any portion ofs the 
land contrary to his wishes nes 
who, during the life of his 
partner, did all he could to pre- 
vent the latter from effecting a 
partition, should not be encour- 
aged on his partner's death, to 
obtain possession of his share on 


(7) A 





pretence of managing it for his? 


widow sis a vee 

(8) Farming lease between ——s under 
special agreement. See Coniract 
(10), 


Costs. 


(1) Where first Court’s discretion is 

wrongly exercised in matter 

of ——-, the error may be rectified 

in regular appeal, but if this is 

net done by Lower Court, the 

error-18 not such as to justify 

High Courts interference in 

special appeal es ite 

(2) — may be given to punish wrong 
valuation a. eee sis 

(3) —— against co-sharer, See Joint 
Estate (3). 

(4) See Special Appeal (16). 

(5) —— of cultivation. See 
Claim. 

(6) Refand of deposited ——, See Limi- 
lation (24), 

7) —— in suit in forma pauperis 

8) of litigation. See Litigation. 

9) See Khas (2). 


Counter- 





CounTer-Cualn. 


Section 196 Act VIII of 1859 provid- 
ing for is applicable only 
where there has been a “ set-off,” 
and not where deductions allowed 
for rent paid reduce claim for 
mesne profits, as in case of cost 
of cultivation or collection ex- 
penses ma ER sae 


Court Far. 





See Moonsiff's Jurisdiction 





CREDIBILITY. 
(1) of witness. See Special Appeal 
(11). 
(2) District Court sbould not upset 
Moonsif’s finding as to —- of 
witness 


221 CREDIT. a 


306 


On question of ——due to witness, 
opinion of Courts which wit- 
nessed the demeanour of witness 
entitled to consideration 


mS 


356 


76 


316 


275 


39 


363 


26 


© 


Puge. 


CREDITOR. 


(1) See Voluntary Conveyance. 
(2) Sew Mortgage (6). 

0(3) A taking a mortgage from an 
accredited ngent not expected to 
prove that no one else has any 
undisclosed interest 





Crore. See Cause of Action (+). 


e 
CBOWN. 


—— Prerogative. 
Rulings (8). 


See Privy Council 


D. 


D ANAGES. 


(1) for defamation ue st 

(2) Jurisdiction of Small Cause Court 
in suit for site ed 

(3) Claim for disallowed where delay 
in payment was owing to exces- 
sive claim by plaintiff ... an 

(4) See Contract (7). 

(5) To allow an adverse possession and 
then sne for is an ineffectual 














. way of enforcing one’s right s.. 
(6) Interest on time-expired bond is in 
the nature of ——= s» eee 
(7) Burden of proof of injury lies on 
erson who brings suit for 
Where essence of a plaint is 
demand for compensation for 
losses incurred, and no hint of 
™ malice is thrown out, substantial 
for malicious trespass can- 

not be given : 








DEATH. 


(1) ——of party to a suit ... oes 
(2) —— of proprietors, See Firm (2). 


DEoISI0N. 

(1) Special — not having general force 

(2) Previous . See oy Council 
Rulings (6) ... ss 

(3) Former used ag evidence. 
Evidence (10). 


DECLARATION oF Rieu. 


(1) Valuation of —— nominal, requir- 
ipg a 10-rupee stamp s.e eee 
(2) See Act X of 1869 (2). 





See 





DECLARATORY DEcEREB, 


(1) See Attachment (1). 

(2) Moonsiff competent to make declara- 
tion of right between parties in 
a rent suit ... ‘ 

(3) A 
on an adjusted account is nut 
a——, and a special Lo does 
not lie from it to High Court 
under Act SALLE of 1861 s. 27, 


decree on an amount claimed’ 
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DecrapaTory Deorsa, —( Continued. ) 


(4) A suit to set aside a conditional 
lease whose conditions had not 
been fulfilled, might become a 
suit for a ; and though Courts 
were, ordinarily, precluded from 
giving such, except in cases iu 
which consequential relief would 
result, yet, where a defendant 
came between a lessee and the 
tenant, and destroyed relation 
between landlord and tenant, 
plaintiff was entitled to relief .., 





DECREE. b A 


(1) A decree cannot affect a third party 
not in the suit sie me 
(2) So long as one part of an indivisi- 
ble —— is being executed, the 
whole is kept alive, so far as limi- 
tation is concerned sis 
(8) Priority of 
(+) not conclusive as to 
possession = ass eos as 
(5) A —— holder once put in substantial 
possession has fresh cause of 
action in an ejectment, otherwise 
he must proceed in execution of 
old decree against opposing party 
(6) See Judgment- Debtor (3). 
(7) —— against ancestral property. See 
Ancestral Property (8). 
(8) Force of . See Possession (10). 
(9) Assessment of mesne profits, essen- 
tial part of a eve bes 
(10) A — ought not to be given on 
a ground not suggested in plaint 
or issnes ee wee ie 
(11) Judgment-debtor becoming —— 
holder by inheritance see 
(18) The Privy Council Ruling requirin 
judgment-creditor to satisfy him- 
self that a —— is “properly” 
iven, does not require fim to go 
Beyond the decree itself is 
(13) for account with power to 
redeem sae ose sis 
(14) Judgment-creditor can keep alive 


eee ope 


carrying lien ae ve 
o 

















DECREB AGAINST THE DEAD. 


Where asuit, which had been decreed 
in the first Court, was dismissed 
in appeul after death of plaintiff, 
and his representatives fad not 
aided in keeping appellant in the 
dark,:High Court met the diffi- 
culty of executing a decree 
against adead man by ordering the 
Lower Court to try the appeal 
de novo, making the dead man’s 
representatives respondents 
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125 
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421 
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546 


108 


234 | Deep ox Putcsasn. See Caveat Emptor (1). 
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D EPAMATION, 


‘Where a plaintiff has suffered no ac- 
tual damages from a for which 
defendant has been punished 
in a Criminal Court, Civil Court 
is not bound to award damages 
in a civil suit ave 





ete 


DEFENDANT. 


(1) As soon as it is known that a 
was dead at the time when a 
plaint was filed, Court ought to 
refuse to proceed, and leave plain- 
tift to begin de novo i ae my 
one else ‘is 

(2) A — could not be nrefdived in 
a case by any decision in a former 
suit'in which he had not appear- 
ed and given evidence 

43) A —— cannot be affected in the 





execution of na decree to which ' 


he is not a party ave axe 
DeLay. i 


(1) A suitor who may applying to 
Lower Court for issue of process 
until it ig too Inte, cannot, in apecial 
` appenl, ask High Court to compel 
Lower Court to condone his 
. laches iis as 

(2) See Execution (14). 


See Execution (14). 
See Forfeiture (1). 
See Mortgage (2). 

2 See Interest (1). 





DEMARCATION, 
DENIAL or Tithe. 
Deposit. 
Disczaree or DEBT. 


DiscLaIngr. 


(1) A defendant who puts in a in 
a suit for possession, in which’ a 
decree is given, is absolutely con- 
cluded by it, so long as no fraud 
is prove vee soe 


(2) See Forfeiture (1). 





DISCREPANCY. 


in two suits, relating to same sub- 
ject-matter, used to discredit claim 





DISCRETION. 


Wrong exercise of in giving 
costs nota point of law making 
for a special appeal 





r 
tet een 


Dissocution or Fia, See Firm (2). 


DocoxxEnt. 
(1) Court should refuse to allow — to 


22 


17 


416 


436 


71 


DURATION or Sugery. 


Document.— ( Continued. ) 
(8) Btatement in mutation prpceeding is 


<a entitled to be received as 
evidence 





(4) Testamentary —. See Adoption (1). 


Doorway. See Easement (2). 

Dousie Sare. See Lien. (1) and Mort- 
gage (10). 

DOWER-MONEY. . 


Two Mahomedan | women claiming 
certain properties on the plea that 
these had been bought with 
their ——, lost their suit on failing 
to prove that the money had 

. belonged exclusively to them 


See Contract (6). 


Dun-PUTNEEDAE. 


A —— under an auction-purchaser, 
suing for possession, is entitled to 
ie rid of the occupancy of 

efendants occupying the land, 
unleas latter can show that they 
come within the privileged class... 


E, 
EASEMENT. 


(1) See Prescriplion rT 
(2) A decree to the effect that the owner 
of a doorway has no —— in land 
lying outwards, does not necessi- 
tate closing of the doorway which 
r may serye for light aud ventila- 
tion as ves 
(3) See User (2). 
(4) Time and manner of ee 


essential points se nee 
‘| EJECTMENT. 
(1) Suit for by landlord cannot 


128 


506 


be put in as evidence when filed ’ 


very late sas 

(2) Where a person who has executed 
a — under false pretences for 

his own advantage is sued upon 

_ it, he is not precluded from ex- 
posing his own fraud 4. =e 


26 


39 





succeed agninst a defendant ad- 
mitted to have held as his tenant 
unless tenancy has ceased 

(2) A person seeking to establish title 
to property from which he has 
been turned out by —— of Collec- 
tor may bring his suit within 
twelve years 

(3) Where, in a suit for ——, defend- 
ants pleaded that their lease is not 
terminable, and plaintiffs pleaded 
that lease had terminated, 
could not be decreed on the 
ground that defendants had not 
raised the question of the actual 
termination of lease si 

(4) See Cause of Action (3). 

(6) — suit between two tenants vis 

(6) A suit for —— may be brought with 
view of trying a right to raise the 
rent 

2 





Ct pve +t 
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Eyxormpnt.— ( Continued. ) 


(7) —— of tenant on ER of lease 

(8) A decree for t not, in a 
guit for ST oi rent, to be 
passed against the holder of a 
permanent transferable interest .. 

(9) A person claiming to have bought 

. from a wife cannot displace a 
person who had previously been 
ut in possession after a purchase 

‘eon the husband ; 

(10) A tenant's attorning to a third 
person to save himself from 
does not put an end to his rela- 
tion with his landlord š 

a) A suit for of tenant whose 
tenancy can only be determined by 
notice at the end of a year is 
liable to dismissal for want of 
such notice 











ENDOWMENT. 


(1) Twelve years’ i as of — 
confers a title 

(2) Payment of expenses of a mosque 
out of rents not in itself proof 
of —— oe 

(3) Under Mahomedan law, ‘the creator 
of an can confer the office of 
superintendent on another at any 
time. Where an —— cannot be 
alienated, but the appointment of 
n particular person as superintend- 
ent is not an alienation of the 
subject of but a mere transfer 
to a possession not in itself hostile, 
such transfer, even though origin- 
ally unaathorized, may stand ..., 

(4) Insuit for surbarrkaree right in i 
held, that misappropria tion of wugf 
funds might form subject of suit 
to compel performance of duty, 
but could not alter nature of trust ; 
and that a grant should be con- 
strued according to intention of 
founder aa see eve 











ERHANOSMERT. 





(1) A suit for of ront cannot bs 
maintained on a notice so defec- 
tive as to preclude a fair defence 
by tenant... ise sve 

(2) A suit for having been depend- 
ant on two grounds, one of whioh 
was overruled, while the case was 
dismissed on the other, it was not 
open to the defendant, on the 
ep of the second ground 

na peal by plaintiffs, to revive 
' the firet ae ves 

(3) Suit for of rent based on admis- 
sion of, predecessor in title ons 

(4) A suit for ejectment intended to try 
aright to raise rents cannot be 
changed into a suit for —— of 
rent -- eet oes oes 


m 
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ENHANCEMENT. —( Continued. ) 


(5) In a suit for arrears at enhanced 
rates, in which pnrties were agreed 
as to extent of holding, but plain- 
tiff questioned defendant's original 
title, Court was bound to e oi 
into plaintiff's contention 

(6) Right of co-sharer to sue for 
separately ... <i ke 

(7) A Moonsiffs finding of liability 
to in one suit, though not 
forming part of a decree, is bind- 
ing in a second suit relating to 
someedand =... bee bee 

(8) The principle of an is that a 
ryot holdjng at exceptionally low 
rate may have his rent raised to 
the prevailing level, not that, 
after one ryot’s rent is raised, the 
screw may be applied all round’, 

(9) Ina suit for ryot not entitled 
to any deduction for cost of pro- 
duction eve oo 














ERROR. 


(1) — in decree ... a 
(2) Where a judgment contains an —— 
in calculation of claim, it can be 
rectified either by the J udge 
making it or his successor, but 
such an is not a ground for 
special appeal 
(3) in valuation may be punished 
with costa... ai 
5 —— in framing suit not fatal 
(6) —— in law ground of remand. Sce 
Remand (12). 
(6) ——~ in notice of sale. 
(7) —— to merge an issue of limitation 
„in an issue of possession is not 
nn —— in law 








ESCHEAT, 


— of permanent under-tenure. 


See Privy Council Rulings (8), 


ESTOPPEL. 


A defendant is not estopped b 
statement made by him fn anot See 
case to which plaintiff was not 


a party s.. ene ees 


EYICTION. 


(1) H a deed of purchase has been once 
executed, unless there is an 
by vendor or some one claiming 
from him, the purchaser has no 

right of action agninst the vendor 

S See Tinea. Debtor (2). 

(3) See Perpetual Lease. 

(4) At the termination of a lease a 
zemindar cannot evict a tenant 
without help of Court ... site 

(6) On expiry of lease eee te 

(6) See Yandiord and Tenant (8). . 





See Notice (7). 
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Evrpance. EXECUTION 7 
` (1) ee should not be received 1) A judgment-debtor who acreesa to 
when filed gs late ina ©) Host OnGHIENE of an i I ° 
suit ene see 26 komd by his agreement, even if 

(2) Remand for fresh —— eee 36 postponement be irregular w. 34 

(3) Thakbust maps of title s 36 (2) See Attachment (1). 

(4) Thakbust Peper —< 54| (3) Indivisible decree kept alive by 

(5) Estoppel. of any part, go far as limitation is 

(6) Statement in mutation proceedings i concerned ... E 79 
is —— 5 

(7) Where a plaintiff does not exhaust (4) E decree, See Absen- 

f all the means of obtaining ,8 (5) A Judge cannot set aside an— 
Court commits no error in decid- " gale on application of any one not 
ing on the —- submitted to it . a a party to the original proceedings 79 

(8) Certificate of purchase, — ofsale 168 (6) Application for out of time if 

(9) A copy of a mortgage deed having not-made within three years of last 
been filed by a party who had fail- application to enforce decree. A 
ed to obtain the original, held petition for disposal of an —— 
that, having failed after due dili- ' ' previously applied for along 
gence to obtain primary, D was with a similiar application in 
entitled to produce secondar 177 another suit, is not an application 

(10) Where the boundaries of some oneen deno 2. 94 
land, as given in sale certificate (7) Application by mother on behalf of 
and 'plaint, identify it as land in minors objecting to irregularities 
regard to which former decision ould aot be rejected only 
has been passed, this decision becnuse no certificate has been 
may be used as — in support of granted . 97 

laint aes s.. 180 (8) proceedings standing over pou 

(11) Lancy document when —— oa ii abolished ofica 7 105 
of possession ons 9) A decree-holder maki applica- 

(12) Defects in — relating to execu- # tion for in i distinct ° 
tion of deed. See cle Council ways and for different properties, 
Rulings (7) s ve 235 abandons all applications la the 

a 5 See Frosh aga D sae last, from which limitation runs.. 106 ® 

ot in Bhownug : : 
«+ See Privy Council Rulings (10). $10) ms : ~~ pera ' eae 108 

(15) See Thakbust Map (3). (11) See Ancestral Property. 

(16) Remand for —— on fresh issue 284) (12%) Omission of names of judgment- 

(17) See Partition (11). debtors in —— proceedings does 

(18) Extraneous —— to i a a sale not do away with effect of 
certificate... e 408 decree a dii we 156 

'(19)- See Marriage (4), (13) Where it was doubtful whether i 

a, ot survey map,- See Surrey Al. judgment-debtor had had notice i 

(21) Where a plaintifs case rested on of ae ene the irregularity ! 
a document which related to was grave enough to set aside 
several properties whereof her 5 gale > E a. 183 
own was fone, and the defendant, (14) Where i in of a decree for pos- 
though called on by plaintiff, had session, defendant pleaded, a year 
failed to produce the document, after Ameen’s demarcation of 
held, that secondary —— of it land, that he was ignorant of it, 
could be given in vee 459 | held, that if he had even indirect 

PO RIONS: notice of it, his plea would not be 
ee i received after so long a delay ... 184 
within meaning of Act X of (15) Sale in of portions of joint es- 
1859 s. 10 not recoverable in a tate in course of partition. See 
civil suit Pe wes ies g Partition (5). 
IXCEPTED DRBTS ass os s. 311| (16) —— in the order in whioh liens are 
created. See Lien (4). 
IXOS RENTS. ee (17) Service tenure, when personal, 

(1) Tehsildar accountable for —— taken may be sold in of decree... 206 
from zemindars ae 8} (18) mee Interest (2) and Mesne Profitis 

(2) See Damages, 

(3) Where a ryot willingly pays for (19). See Limitation (19). 
the sake of preventing disputes, (20) Assessment of mesna profits not a 
the payment is not an legal cess 252 process in === vee ve 270 


` 
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Exrovrtor.—( Gontinued. ) 


(21) Proceedings taken at different times 

e against different parties to a case 
were not continuous proceed- 

ings In , and limitation would 

run separately from latest date in 

each case we sae see 

(22) Indefinite sy Pansat of sale 

i is not an adjournment from day 
° to day; and where an indefinite 
` postponement has led to a sale for 

an inadequate price, there bas 

been substantial injury sii 


Exnisits. See Plan. 
Ex PARTB. 


(1) decree, See Absentee (1). 

(2) A refusal of retrial of an decree 
is final, and proceedings taken 
after it bad in law ; yi 

(3) Where no proceedings are take 
against an decree by the per- 
son against whom it is made, the 
Court should not encourage an out- 
sider to come in and revive litiga- 
tion... 


| Exprey or LEASE. 

















See Lease (2). 
F. 


Facr Founp. 


bd not to be overlooked without 
retrial of issue 





a FarLure to cultivate. See Ad Terrorem (1). 


r 
Farss DOCUMENT. 
Farss TITLE. 


A person who holds land ona 
as no claim for compensation 
against rightful owner for any im- 
provement made in land during 
occupation ose ees bes 


Farmer. 


(1) No —— can create a snb-tenure to 
last, beyond his lease to the pre- 
judice of the owner aw 

2) ’s lease. See Contract (9). 

o ——’s lease between co-sharers. 

See Contraci (10). 

(4) Where a ’s title co-exists with 
a ryottee interest, the latter must 
remnin unchanged in character 

et during the currency of the former 

(5) Change in character of ——'s lease 


Ferry. 
The right to a 


See Document (2). 














ghaut cannot 


follow the starting point of the’ 





whenever it may be carried 
by a change inthe course of the 
river, unless the new position is 
` in the possessor’s land ,,. 
FUNAaLiry. 


- of order refusing rehearing of 
_ez-parle, decree oes 
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Page. 
FIRM. 
(1) A —— cm have no ocenpancy rights 117 
(2) A becomes dissolved on deuth of 
, original proprietors, and if some- 
. body comes in their place, and 
carries on their business, whether 
under the old name or under a 
new one, the —— is an entirely 
new one. A suit biought on be- 
half of such a new —— must be 
bronght in the name of the per- ' 
BONS carrying it OL se oe IIB 
FORECLOSUREÍ | 
(1) Notice of —— must precede suit for E 
possesion of mortgaged property 189 ` 
(2) Deposit to prevent . See Mortgage (2). 
(3) See Putnee Talook (4). 
[ORFEITURE. 
(1) To prove of title arising out of | 
former disclaimer, it was not enough 
to produce decision of Court in 
former case, but the party’s own .' 
statement ete eao eee 147 
(2) — of tenure on failure to cultivate 227 
FORMALITTIES. See Adoption (1). 
FRACTIONAL SHARE. 
In a suit to recover mesne profits,, held, 
_that plantiff could only obtain a 
in several juinmas, if that had ' 
been the intention of the first 
Court which made the decree ... 467 
FRaupD. | 
(1) See Potiah (2). 
(2) A wife who is partner in her hus- 
° band's ——can gain no advan- 
tage from it ... wes ... 219 
(3) —— on part of decree-holder pre- | 
vents his taking anything, but —— 
must not be assumed ... ..- 401 
FRAUDULENT. 
(1) The mere existence of creditors does 
not make the sale of a debtor's 
ase aes if it be sold for va- 
» tunable consideration we 119 
(2) Benamee purchase by execution- - 
creditor at an inadequate price | 
in a sale of which notice had not ` 
been served on judgment-debtor, 
justified suspicion o dealing 364+ 
Free EVIDENCE. 
(1) Remand for —— os we! 38 
(2) grees of facts . should be 
rarely required by Appellate ` 
Court, the matter is within its 
discretion s+ gis ... 246 
(3) Review of judgment on——. See 
Review (4). 
e 
@. 


G. 
Goop FAITH. 
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Page 
Hiapoo Famy. See ePrivy Council 
Rulzngs (11). R 
° 


of n deed of sale, and its effects 
in estimating consideration made 
for property ov. "one see 





t 
Governeupat Kuss LAND. 


A strong claim to consideration, if it 
does not amount to a legal title to 
the land, cannot authorize Civil 


Court to interfere with Collector's + 


grant of a pottah for —— ‘ae 
GuARDIAN. ° 


(1) — 's lease ratified by minor : 
” QQ) A is not merely an agent for 
collecting a minor's rents, but a 
trustee bound to render accounts 
(3) Appointment of to carry on suit 
on behalf of minor re 
(4) Evidence of female In suit to set 
aside adoption. See Privy Coun- 
cil Rulings (1) baits 

















(5) a right to bring suit for minor, 
` See Privy Counoil Rulings (11). 
(6) A suing tn forma pauperis for a 


minor, ought not, on rejection of 
suit, to be saddled with costs; and 
where a decree does not distinctly 
order costs, an expiession of 
opinion in a judgment cannot im- 
port liability for costs into order 

(7) Where a person who, on arriving at 
majority, finds that he has been 
injured by his "3 disposition 
of his interests, his best course is 

--- to proceed against the persons in 

possession of his rights, making 
the a co-defendant 

(8) Where a who had been appoint- 
ed under Act XL of 1858 had 
omitted to obtain consent of Civil 
Court to the mortgage of his 

` minor brother's property, held, 

that the minor was entitled to re- 
cover his estate 

(9) Suit by on behalf of a minor for 
recovery of amount of hoondees 


H. 














Har ye 





resenting a balance of ac- 
ae etween only two parties not 
to be stamped under art. 4, sch. II 


Ilicu Courts’ Pownss. 


(1) See Decree against the Dead tee 

(2) See Unstamped Document 

(8) The ——~— under High Courts’ Act 
8.15 are only exercised when there 
has been a capital error in judg- 
ment, or the plaintiff has entitled 
himself to special interference. 
The rejection of an application 
does not necessarily amount toa 
„decision on the merits ., on 


428 


184 


316 


449 


449 
527 


361 


108 
116 


344 


Hindoo FATHBR. 


’s trust in favor of coer ° 
daughter ee a 239 





Hinpoo Law. 


(1) See Maintenance (1). ° 
(2) See Marriage (3). 
(8) See Usury (1). 


Hixpoo Wipow. 


(1) Suit by for possession of share © 
held by her husband jointly with 
his brothers barred by limitation, 
because she cannot show that she 
had enjoyed it any time within 
twelve years.. ne s 8 

(2) See Maintenance (1). 

(3) Adoption by . See Privy Council 
Rulings (7). 

(4) It being doubtful from what sources 
some land had been purchased by 
a who was administering her 
husband's estate, held, that she 
could dispose as she thought best 
(even to the extent of granting a 
permanent tenuro) of lands pur- 

“chased with funds ying in her 

hands 336 

(5) Degradation in which — is oxpect- 
ed to live is n matter of cere- 
monial, not legal, obligation .,. "474 











Hussann's Riant. See Marriage (3) 


I. 
Ibor, 


Though one person may be the re- 

dea of two 8, money 

rouse into Court as the proper- 

ty of one cannot be applied 

by the representative of that 
to pay the debts of the ee eee 

tative of the other se » 401 











ILL-TREATMBNT. See Muintenance (2). 


ILLEGAL Cass. 


A payment of excess rent willingly 
made by ryot to prevent aD 
is-not an eae 252 





Inmorar Loan. 
See Mortgage, Partition (5), and Judg- 
ment- Creditor (1). 


INPRACTICABLE Decrer. See Boundaries (1). 


InxrrorerR ConpucT of PLEADER. 
in suggesting frailty of a woman 366 





ImrRovEMENTs, See False Tille. 





X¥1 
z Inam. e ' g ‘ 
Term —— equally-applicable to per- 
e sonal grants and religious endow- 
ments eae eee s.e 
Incustsranoxs. 


See Under-Tenures (1) and (8) and 
Mowrosee Lease. 


'InpErtatre POSTPONEMENT. See Execution 
(22) and Set Aside (11). 


Inpiao. 

@ (l) An ——concern can have no oc- 
cupancy a ta which can only 
belong toindividuals ... 

cultivation cannot be carried on 

in an estate held in coparcenary 
tenure without consent of all co- 
sharers ; es 

(3) The consent of some shareholders 

is not binding on any shareholder 
in an estate who may object to 
cultivation on it, and such 
an objecting sharer is entitled to 
joint possession and mesne profits 





(2) 





In Forma PAUPERIS. 


Costs in suit-—~ by guardian. See 
e Guardian (6), i 


[NHERITANOA. 


(1) See Primogeniture. 

(2) See Judgment- Debtor (9). 

(3) A person on attaining to majority 
could not contest an arrangement 
in which the person from whom 
be inherited had, during his mi- 
nority, agreed wis ee 

(4) Where the daughter of: a Mahome- 
dan sued her father’s brother for 
„ber saham share in his property, 
of which the brother was said 
to have been the manager, held, 
that as the brother was proved to 
have been a manager, his posses- 
sion could not have been an ad- 
verse one, and no question of 
limitation as between him and 
plaintiff can arise sae eos 

(5) See Endowment (2). - 


InsoLveNcy. See Act VIII of 1869 (10). 


INSTALMENT. : 
Where it does not appear that rent is 
_ paid in —s, it must be assumed 
to be payable annually (|. 


INSTALMENT BOND. 


In the case of an ae: limitation runs 
from the termination of last Azsé 


Page. 


558 


117 


813 


374 


358 


439 


556 


278 
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INTBREST. f 
(1) Where g bond-debt is not discharg- 
ed on proper date, and special 
contract is needed to make inter- 
est run on until discharge, the 
Court may decide the rate of 
(2) Where a decree is silent touching 
»—= or mesme profits subsequent 
to institution of suit, Court exe- 
cuting decree cannot assess such 
or mesne profits '.. ss 
accruing after expiry of term 
of bond isdn the nature of for 
non-payment of money, and it is 
in the discretjon of Court to fix 
the rate eae eee 
(4) Where a stipulation for compound 
is in a contract, the compound 
Interest is a matter of contract, 
not a penalty... ote 
(5) High rate of , such as 50 per 
cent., not a ground for invalidat- 











(3) 











a bónd, or questioning bona . 


in 
í fies of auction-purchaser 


4 


INTER VENOR. 


(1) An claiming to receive the rents 
of a larger share of land of which 
plaintiff claimed all the rent, was 
entitled to be heard ..., aie 

(2) A plaintiff -having acquiesced in the 
inclusion of an —— In 2 suit, can- 

not afterwards question the ap- 
plicability of the sale certificate, 





$ on which he comes in, to the lan 


® in suit ous ea 


Ixvanrony. See Ancestral Property (8). 


[RREGULARITY. 


(1) Fatlure to serve a notice of execu- 
tion sale on judgment-debtor an 
— sufficient to set aside sale ,., 

(2) See Set Aside (10) & (11), and 
Execution (28), 


(3) —in mortgage. See Guardian (8). 


Issvx. 


(1) Remand for retrial on an ——— of 
partition m ak o am 

(2) — first time raised in special ap- 
peal... Sas sis ee 

(3) Lower ce Court, which consi- 

“ders defendants taken unawares 
as to an —— in a suit for land, 
... snould call for evidence and not 
„dismiss case .., se ae 

(4) Abandonment and revival of ——. 
See Pleas. 

(5) See Written Statement (2). 

(G) Fresh See Remund (11). 

(7) A decree should not be given on a 
ground {not mentioned _in or 
plaint bd eee aon 

(8) Essential and accidental ——s 
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189 


421 


29 


218 


183 


38 


99 


316 
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Page. Page. 
J. Joint Possession. See Indigo (3). 
J UDGB. s 


JAGHEER PoTTAH. 


(1) — evidence when stamped 


116 (1) A —— of appeal is not an arbttrator 
(2) See Service Tenure. , 


_ required to look at evidence on ® 
both sides, and determme which 


Joint Acquisition. See Joint Family (4). is preferable: he has to deal with ° 
: the decision of a properly consti- 
JOINT DecRER, - tuted Court, which, if not shown to 


be crroneous, ought to be aftiim- 








- (1) A neainst two defendants for e 30 
& sum exceeding Rs. 600 can- eee ne a re 
not be divided so ns to full within a eae FP ree nde ade 
scope of Act VIII (B.C) of A laa 
(2) T ee S a Contribua. m (3) Frou n of — under Reg. VII 
r Aon 2). res of 1819 s.6, no appeal lies to 
: . High Court ... eee ah ee 


JOINT ESTATE. = 
; , : J UDGMENT-CREDITOR. 
(1) Hindoo widows ` claim for share 


n —— se 


37 (1) — can P against son for 





(2) Manager of Sua Manager (2). ‘ father's debts, if the debts are not 
(3) Suit for damages on account of de- immoral ees ere s. 202 
fault in payment of revenue will (2) See Ancestral Property (3). 


not lie between co-sharers in 
` -the less so that'any co-sharer can 





>! J UDQGMENT-DEnToR. 

















protect his rights by registry. (1) An execution-sale being postponed 
efendants in any such guit enti- - by proclamation, and the 
tled to costs ... ae ee 1150 having agreed not to object to 
(4) See Joint Family (4). - postponement on any ground of 
(5) Where a claim is advanced to any : irregularity, he is bonnd by his 
interest derived from separation agreement i Bie fee. Oe 
in , the presumption is in favor (2) A —— complying with terms of cer- $ 
of the—, and onus of proof is on ' - tified copy of decree is protected 
- person making the claim a. 292 : . from eviction... P dss 58 
- (3) A decree-holder’s omission to certify 
Joist FAMILY. . ; names of some s in any 
*(1) Members of a have a prefer- m f . former execution-proceedings does 
ential claim over a separate mem- not do away with effect of decree 
ber to a certificate of administra- - against thei .., see vee 156 
` tion to the estate of a deceased (4) A À 8 omission to oppose the 
member of the family ,, .. 3] - ilegal sale of shia tenure at time 
. (2) The fact that one member of a ——» of sale does not kill his right to 


is separate in meas and residence ` move afterwards to set it aside... 156 











in no way affects his position in (5) Where - applies for release from 
relation to the ancestral property jail, stating he has no property, it 
until a separation in estate takes is for decree-holder to prove that 
place oe ron tee 116 statement 18 false woe . ove 189 
(3) Execution sale of — during parti- (6) Failure of —— to receive notice of 
tion -proceedings, See Partition - execution-sale, a ground for set- 
(5). - ' ting aside sale så dig 183 
-(4) The presumption that any acquisi- (7) See Ancestral Property (3). 
tion bya ——is a joint acquisi- (8) Where a — was one of five co- 
tion, is rebuttable by evidence of sharers in an undivided Hindoo 
partition in accounts and collec- _ family, and manager for the rest, 
' tions anterior to acquisition .. 207 . held, that a decree obtained against 
(5) See Privy Council. Rulings (11) and > him individually did not authorize 
. JSudgment-Debtor (8). the auction-purchaser to take the 
(6) Persons who are ostensibly members ` / - shares of his co-sharers vee 303 
R “of , but have acquiesced in ar- (9) Where a becomes by inheritance 
. , Yrangements under which property . - B decree-holder, his decree is ex- 
- is held as belonging exclusively to - tinguished to the extent of his 
particular members, are debarred . Inheritance .., ove e. 343 
` from making any claim to it °.., 461 JURISDICTION. 
Jomrt -Lrasurry. See Bond (5) and Lia- * (1) Whether a Moonsiff has — in a 
+ + bality (6). ae i --case depends not on value of 


XVIll 


Page, 


J unispicTion.-- (Continued. ) 
e 


stamp 
Court Fees Act, but on actual 
market value of subject of suit ... 
, (2) A Judge withdrawing a suit from a 
Lower Court, and finding a portion 

of the claim untenable, should 

not remand the remainder for 

trial below, but dispose of it him- 

@ self... cues ie as 
(3) One Judical Officer cannot review 
the judgment of another of the 

same grade simply on the ground 

of the latter not having taken a 

right view of the evidence aes 

(4) High Court, in a -case in which 
second Court had set aside judg- 

ment of first Court, and dismissed 


a suit in which defendants had an ` 


unrebutted case, reversed the order 

(5) Small Cause Court has no—— to 
hear a suit for recovery of money 

Gee by A, in liquidation of debt 
ue by B, unless case is one of 
damage or breach of contract 
(6) Subordinate Judge exceeded his 
in deciding a question of limitation 
on evidence of witnesses summon- 
ed for another purpose .. aa 
(7) Small Cause Court has no to 
hear a suit by minor against 
guardian for account of rents re- 
ceived as trustee sis Safe 
—— of Civil Court in Collector's 
dealings with Government khas 
Jands _ tes see sae 
(9) —— of successor to a Sudder Ameen 
in relation to a subsisting attach- 
ment as ee as 
(10) —— of Revenue and Uivil Courts. 
See Title (4). 
(11) Though a Subordinate Judge may 
‘ transfer a suit of less value than 
Rs. 1,000 to a Moonsiff for trial, 
he has under Act VI of 1871 

s. 19 to try cases of nny value 

(12) Moonsiff’s competence to make de- 
claration of right ave ee 
(18) Question of fact relating to — in 
special appeal sh Si 
(14) Transfer of ——in Bhownuggur. 

See Privy Council Rulings (10). 
(15) High Court on its Original Side has 
no — to try a “suit for land” 
in the mofussil sas ‘a 
(16) The succession to the Tipperah raj 
: being outside of the — of British 
Courts, these Courts could not en- 
tertain a suit relating solely to it, 








(8) 





but where a zemindaree ying ` 


_. within British territory, which ha 
been made by long litigation to 
carry with it the right to the raj, 

. formed the subject of a suit, the 

, Courts had —— to entertain | it. 


rescribed by rules under 


a 
INDEX (CIVIL RULINGS). 
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39 


48 


73 


74 


76 


106 


272 


LakHIRAJ. 
LAND ACQUISITION Act. See Award (3). 


The law applicable in such a suit 
would be Hindoo law modified by 
the kulachar or local usage. The 
appointment of jubraj carried 
with it right of succession to the 


raj e pii se ài 
(17) Act VIII (B.C.) of 1869 restored to 
Civil Oourts the —— taken from 
them by Act X of 1859 ss 
ap from special statutes Indian 
urts have no power in one year 


(18) 


to settle the rate of rent for 

future years between owner and 

occupier oland ‘is ms 
(19) See Wasilat (2): 


K. 


Kramar LAND. 


is in zemindar’s own possession, 
and right of occupancy cannot be 
acquired on it except under spe- 
cial arrangement pea see 


t 





K (1) — mahal. See Government Khas 


Land. 
(2) In suit by zemindar for posses- 
sion, onus of proof of an occupancy 
title set up by defendant lies on 





defendant, and where possession ' 


of part of land is proved by defen- 
’dant, he may keep that, but re- 
mainder must go to zemindar, 


and the costs be equally divided... 


Kosata. 


A —— whose validity is once admit- 
ted between the parties, can only 
e again be challenged on ground of 
collusion ee vee eee 


Kairrima. See Adoption (8). 


L. 


LACHES. ' 


The rule of caveat emptor deprives 


buyer of any remedy against his . 


i own laches eae (EE e:e, 
See Rent-free. 


LANDLORD AND TENANT. , 
(1) Payment of rent proves relation of 


,and where that exists no 
question of limitation can arise ... 

(2) A lundlord who has Iet out land at a 
certain rent payable as a whole, 
cannot, without consent of tenant, 

‘alter latter's position by appor- 

. tioning rent in instalments to dif- 
ferent portions of the holding +... 





404 


417 
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INDEX (CIVIL RULINGS); ° xix 
Page. Page 
LANDLORD AND Tenant.—{( Continued.) Lessee. —( Continued. ) 
(3) Where relation of ceases with ` (2) A forty year's howlah --— protected 60 
the consent of landlord, he cannot (3) A of co-sharers stands in place 
. again claim rent without showing of co-sharers s. one e. 30 
how and when the relation was re- 
vived. See Rent (2) 115 | Lessor. 
(4) See Location. Rights of —— against lessee ... ... 20 
(5) Where a defendant proves that he 
has been paying rent toa middle- LIABILITY. 
man, plaintiff cannot recover rent ee 
before proving that middeman’s in- (1) Personal ——. See Principal and ẹ 
terest has ceased, and that relation Ageni. 
of exists between him and de- (2) J yee ay. parties. See Cause of 
fendant as oe 214 , i 
(6) n ý A i i E saree ve Ser ae ek ae 
, it must be sho ave ee ae 
ended before tenant can be ejected 319 ati on nature of property inherit- 902 
(7) See Service Tenure (2). a 
(8) A suit by some co-sharers to evict (4) for costs. S Ses Guardian 6). 
tenants put in by other co-sharers ©) yee ley; ee Dond (0) ality with 
is not a trial of any question as (6) A person living In commensality wi 
hatwaen 418 his brother, and tacitly acquicsc- 
(9) Tenant’s denial of tenancy does not ing in his "fom peo of property, 
of itself give landlord right to &c., barred from protesting after- 
khas possession ai e. 448 wards . 46l 
(10) See Jurisdichon (18). TRY. 
(11) See Declaratory Decree (4). 
(12) Mxtinction of relation of — as to (1) Prior . See Mortgage (2) & (10), 
a fractional holding on sale of Tea Estate, and Privy Council 
parent estate... ave oe 556 Rulings (11). 
LEASE. (2) IIow to deal with a succession of 
——-8 on the same property 171 
(1) A minor, who, on coming of age, re- (3) Redemption of a Ps5 
raa rent A ‘fer ns (4) Where execution of sevoral decrees 
a ie cra cannot nlcerwa ) ig taken out at the same time | 
PEAS T as 7 ngninst a number of properties, 
(2) Whero a tenant, who has a one year's the decrees should be satisfied in 
——, holds on after expiry of that the order in which the ——s were 
term, the presumption is that he eranted 187 
holds on the same conditions, and (5) Where s whole ‘property is mort- 
ig not à trespasser s 234 ged, annot be lmnied to 
(3) Where a property is leased out under z Paora aliate a 189 
diferent kinds of ——s, one of (6) Satisfaction of prior . See Mort- 
which is permanent, and all of age (5) ad Bond (8) 
which are eventually designed to 505 
become sgo, and buildings are LIMTTATION. 
erected all over on this under- . 
standing, the whole property should (1) ve seats aad ane EAn 
Poe as being under a perma- 356 decided on that issue, Appellate 
GE ay j ot Court ought not to remand the 
(4) See Relinquashment (2). case, but should dispose of it on 
LEGISLATION. the a of on the evidence m 
recor ae eee eeu 
C ne ahaha See Privy (2) Where 18 pleaded, the question 
ON er AMC a LO): of possession is to be decided on 
LEGISLATURE. ies as a simple aE and not 
Can the Indian danoi any ght ria SERS ees pose ie 13 
created by the charter of 1865 530 (3) Hindoo widow’s snit for husband's s 
Leatrimacy. See Marriage (4) and Juris- share in joint estate barred 
diction (16). by —— because of her inability 
to show personal eueyaent with- 
Lrssze. in twelve years ea OE 
(IA has no right to make contract (4) Tenant cannot set rough asa bar 
extending beyond his lease and to any suit brought by his laud- 
detrimental to his lessor 20 lord... iui vee 56 
- 3 


J 


br ° 





Page. 


Linsration.— ( Continued, ) 


(5) A person ejected by Collector may 
bring a suit -for recovery of title 
within twelve years... 

(6) Where relation of landlord and ten- 
ant exists, no question of 
can arise ss 

(7) For enforcement ‘of right of pre- 
emption, — runs one year from 
date of sale impeached... 

@8) See Decree (2) and Execution. (3), 

(9) See Jurisdiction (6). 

(10) wide bond. See Privy Council 


3 (4) 

(11) abie to proceedings it in 
execution a. 

(12) —— Act, [IX of 1871 sch II art. 
167.. 

(13) 8. 20 Act IX of 1871 does not apply 
to partnership accounts 

(14) Where an application is not only for 
reversal of sale, but also for reco- 
very of possession and declaration 
of title, — of one year does not 
apply ee ore is 

(15) Suit to establish right to sell mort- 
gogod property in satisfaction of 

ebt not barred by 

(16) Suit for resumption of lands alleged 
to be rent-free in 1798 barred 
now b vee ose 

17) See Tithe (5). (5). 

18) An objection of — is not most 
suitably sustained by evidence of 
relinquishment from a period the 
lapse of time from whioh exceeds 
the period of —— 

(19) In an execution case, in which 
notice was served before, but 
application for execution made 
after, enactment of new Law of 

, limitation should run from 
date of notice ene 

(20) The fact of an adverse decree does 
not prevent from running .., 

(21) See Instalment Bond. 

(22) See Twelve Years. 

(23) See Privy Council Rulings (11). 

(24) Where protracted litigation had 
taken place between parties, and 
liability for costs lay undetermined 





























all the time, Ae/d,in an application 
for refund of deposited costs, that 

would run from date of con- 
clusive proceedings in final appeal.. 

(25) 1unning separately in broken 
proceedings 

(26) as to recovery of overpayment. 
See Contract (11). 

(27) Art. 147 sch. of law ap- 
plies to SEPO recoverable in 
specie s 

(28) Attempt to recover mourosee istem- 
raree tenure ... 

(29) See Putnee Talook (4), 

(80) See Inheritance (9), 
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249 
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309 
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' (88) Disability from 
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Lunration.—( Continued. ) 


(31) The right to a hereditary istemraree 
mourosee tenure cannot be barred 
b ——_— eon ese - 


(32) See Presumption. 





does not 
accrue in case of minors 

(34) Extension of ——to meet case of 
fraud jò ous 

(85) See Act X of 1859 (2). 

36) See Attachment (3). 

an Lhe applicable in suit 
for possession of land, based 
on compromise in former suit, js 
in s. 145 Act LX of 1871 

(38) See Wasilat (2). 

(39) Where various proceedings have 
been taken in execution of a 
decree, runs from date of first 
application, or date of notice 

(40) A person sa a of seal ead 
sion is barred , unless he 
can prove that we has not been 
out of possession for more than 
three years... ing on 


—— 








Loutation oF BENEFIT. 





can only arise from teposiio 


agreement vee 
LITIGATION, 
Recovery of costs of Concerted —. 
Loan. 
Immoral ——. See Mortgage (6) 
and Partition (5). = - 
LOCATION. 


Where relation of landlord and ten- 
ant was proved, a claim for rent 
ä would not be destroyed by a dis- 
crepancy between two decisions 

as to the —- of the land 


M. 


ManomMapsan Law. 


(1) See Pre-emption (1) ed (3). 
(2) See Dower-money. 

(3) See Primogeniture. 

(4) See Inheritance (4). 

(5) See Marriage (4). 

(6) See Endowment. 


MAINTENANCE, 


(1) Under Hindoo law, property pur- 
chased from heir with notice that 
a widow is entitled to be main- 
tained out of it, continues to be 
liable for Widow is not re- 
quired to sue heir before following 
properties in hands of purchaser .. 


— 
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461 
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191 


Mangas Law. See Privy Council Rulings (12). 
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Martntrewance.—( Continued, ) 


(2) Ill-treatment a ground for separate 
Court “justified in giving 
decree on basis of income- 
tax return. Seven per cent. too 
high average. Any saving which 
a woman might make by living 
with her ae not to be taken 
into account . 


Masorirr. See Juhéritóizé (3). 





AI ANAGER. 


(1) On death of ——~, under Act VIII of 
1859 s. 243, a Judge, *if he finds 
on review of progress made, that a 
decree 18 not likely, under such 
management, to be satisfied, 
may, in exercise of discretion, 
direct execution to proceed against 
estate 

(2) —— of joint estate my ‘be sued by 
all parties together for account . 

(3) Misappropriation by 

(4) Responsibility of —— 

Mar. 


To be binding on parties to a suit an 
ameen’s 
aries, must be supported by evi- 
dence that it was drawn in their 
presence s 


MARRIAGE. 


(1) Hindoo ——. See—— .... 
(2) Property acquired by ——. See Se- 
paratas (9) 
(3) After a t a Hindoo’s right 
to the person of his wife is com- 
plete, yet where there are other 
ceremonies which are usual, but 
are neglected, and claimant has 
not shown cause for neglect, he 
is not entitled to decree in a 
in a suit for restitution of conjugal 
rights 
(4) Where a Mahomedan lady sued for 
declaration of validity of her 
held, that though legitimacy follows 
from the bed, and legitimacy may 
be inferred from treatment during 
life, yet the force of presumption 
varies according to circumstances, 
and the plaintiff's omission to appear 
and give evidence in her own 
case told against the presumption 

MEASUREMENT. 

Application to Collector for un- 
der Act VI (B. 0.) of 1862 s. 10 
can only be made by zemindar or 
person entitled to receive rent 

MERGER. 

The doctrine of does not hold in 
this country, and same person can 
hold as ryot and farmer; but as 
ryot's possession is adverse to 




















, laying down bound-, 
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474 
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. See Minor (6). 
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386 
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Page. 
Mrrann.—( Continued.) œ 
owner's, the ryoteo is in abeyance 
as long as Inndlord’s restraining © 
will isin abeyance .., 503 
Mesne Puorits. ° 
(1) See Possession (7). 
(2) Court executing a decree, which is 
silent about -—, cannot a8Se8g 
such ss j P9315 
(3) See Contribution (2). 
(4) Assessment of —, though reserved 
for period of execution, is not a 
process in execution, but an essen- 
tial part of decree 270 € 
(5) Whena decree does not give 
they cannot be given in execution, 
but a regular suit Rar be br ought 
for them ee ee 327 
(6) See Indigo (3). 
(7) See Fractional Skare. 
Meres asp Bounps. See Partition (3). 
M1non, 
(1) A —— ratifying guardian’s lease 71 
(2) "8 suit against guardian for ac- 
count of rents not cognizable Py 
Small Cause Court oi 75 
(3) "8 responsibility for debts con- 
tracted by estate 148 
(4) Suit on behalf of plaintiff to be 
carried on by guardian .. . "184 


(5) Adoption of ——. See Adoption (1). 
(6) A —— has no cause of action against 
a debtor who has paid into his 
father’s estate money which the 
manager has misappropriated as 
(7) ’s property. See Guardian (7) 
and (8). 
(8) See Limitation (33). 
(9) Right of See Ancestral Pro- 
perty (5). 
Minority. See Inheritance (8). 
Minor Partngr. See Contract (6). 
MISJOINDER. See Cause of Action (2). 
MISTAKE. See Setilement Papers : 
MiraxsHara. See Partition (3), Privy 
Counci? Rulings (11), and Ancestral 
Property (6). 
Monurana. See Dower-money. 
Morrty. See Tea Estate. 
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92 


(1) Right of pre-emption cannot be en- 
forced agninat a lease in perpetuity 

(2) A granted to a general agent 
without special consideration in- 
operative against a mortgage of 
later date on good consideration ... 

(3) See Enhancement (5). 

(4) See Auction-Purchaser (3). 

(5) A pottah granting a contingent lense 
to a tenant and his posterity n not 
necessarily == 





ste 


280 


43 


61 


318 


i 


Moonsirr. s 

Q) Juristliction of depends on value 
of subject of suit, not on value of 
Court fee stamp aes 

° (2) See Jurisdiction (11) and (12). 





Mortraaace. 





(1) Where land covered by was not 

© made over to mortgagee, because of 

fault of mortgagor, former enti- 

tled to recover due proportion of 

consideration ... ses sie 

(2) Land covered by —— cannot be 

claimed whenever mortgagor finds 

® it convenient to redeem... sw 

(3) In a suit on a single —— bond under 

which property is conveyed to 

different persons, all of them en- 

titled to notice . i 

(4) A —— for good consideration 

sets aside a mokureree lease 

of older date granted without spe- 

cial consideration to a general 

agent nee ee ase 

(5) Unregistered bond of Rs. 100 

(6) In suit to set aside —~ anda sale 

in execution, on ground of immo- 

rality of loan, Aeld, that creditors 

were not bound to go behind the 

decree unless clear proof were 
iven of immorality of loan 

(7) How to deal with a succession of ——8 

on the same property 





(8) Order of execution against —. See 
Lien (4). 
(9) debt. See Limitation (15). 





(10) Where a property has been twice 
mortgaged, the purchaser under 
second can only obtain pos- 
session after discharging lien created 





by the first „a seo jis 
(11) See Tea Estate. 
(12) In a in which by mistake only 





part of property intended to bo 
—d is described instead of the 
whole, the Court should rectify the 
instrument ,,, evi ses 
(13) Property the subject of —— must 
be sold wholesale,“and not piece- 
meal, enquily being made as to 
relative value of properties involved 
in It must not be assumed 
that Government assessment repre- 
sents true value Ju oe 
(14) Consent of Civil Court to ——~ of 
minor’s estate, when needed “a 
(15) Where some property was made the 
subject of a second ; while 
proceedings in execution on ac- 
count of a prior were m pro- 
gress, held, that first creditor's lien, 
dating from his latest attachment, 
which preceded second incum- 
brance, should be satisfied before 
the second creditor's claim ose 
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148 


171 


216 


336 


388 


449 
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MORTGAGBRE. 


(1) —- cannot maintain a suit for khas 
possession of an undefined area 
of the mo ed land without 
making his fellow-mortgagees par- 
ties to the suit ase RE 

(2) A——, on discovering that he is with- 
out proper security because of a 
prior lien on the property hypothe- 
cated to him, can sue for recovery 
of money without waiting for 
expiry of term 

(3) —— bond. See 
Rulings (4) s. ji ae 

(4) Before can recover property 
from a person who has purchased 
it from mortgagor, he must serve 
notice of foreclosure ... sie 

(5) When the first of two —— 8 accepts 
from auction-purchaser at execution 
sale, made at foreclosure of mort- 
gage of the other, any sum of 
money in satisfaction of his prior 
lien, no successor of his can again 


proceed against the property 


Privy Council 





MorrGaacor. 


(1) Purchaser of property from en- 
titled to notice of foreclosure from 
mortgagee tee nee wee 

depositing amount of mort- 

age for purpose of preventing 
oreclosure, is entitled to wasilat ; 
and if, while liable for only portion 

` of property, he pays in the whole 

_ amount to secure himself, he is 

entitled to wasilat for the whole... 








(2) A 


Movrosge Laase. 


(1) The holder of a hereditary istemra- 
° ree , who had been improperly 
dispossessed after an auction-sale for 
arrears of revenue, had a right to 
call on zemindar to restore his 
tenure as one of the encumbrances 
existing at time of sale. Such 
2 right cannot be barred by limi- 
tation sin ss = 
(2) Where a —— had been granted by 

rajah to his wife, who had sold it 
for fair consideration, but after- 
wards sought to set aside sale on 
plea of ignorance and other grounds, 
held, that though there were doubts 
of the genuineness of the lease 
transaction, the purchaser was en- 
titled, in the absence of proofs of 
the genuineness of the ranee’s 

pleas, to lus purchase 





MULTIFARIOUS. 


(1) A suit is not -—~, because, being 
brought on'a mortgage-bond by 
which property is conveyed to 
different persons, all of them are 
made parties ... acs eve 
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52 
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139 


251 


139 


259 
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M urtreanious.—( Continued. ) 

(2) ——ness in’ a decree not an 
error in law making for special 


appeal ea! ez ow. 69 


MUTATION. 
(1) Statement in a —— proceeding isa 
document entitled to be received in 
. evidence sia 180 


(2) Refusal of the Revenue Authorities to 
enter a purchasers name in —— 


-~ register, not a ground for can- 
j selina sale eee qet ove 362 


N. 


NENO DEBET BIS VEXARI PRO RADEM CAUSA 866 
New Taran. See Decree against tke Dead. 
Next-or-Kin. See Probate of Will 


-Nita ZAMIN. 


In a suit for it is for landlord to- 
bring evidence of relative extent 
of and leased lands, and in 

. default of such evidence'the whole 
must be taken to be leased to the 
tenant aes . 398 








Now-Possessiox. 


Courts must be very careful - before 
holding that title has been lost 
merely by eae we 453 





Noricr. 


(1) A —— so defective as to preclude a eè 
proper defence by tenant will not 
sustain a suit for eaneacement of 
rent one 28 

(2) The object of a of sale is ” 
inform defaulter of its’ „approach, 
and where this was done in the case 
of a putnee talook, certain objec- 
tions were not considered a suflici- 
ent plea for setting aside sale ... 141 

(3) Indirect of execation proceed- 

ings. See Hzecution (14). 

(4) — of enhancement, See Tulludi 
Brahmutter. 

(5) See Limitation (19). 

(6) Presence of a vakeel as good as ——~ 280 

(7) A oe name in -—— of sale not in 
itself such an irregularity as to set 
aside sale, when the —-— has been 
served in the right place, and the 
property has been identified oon 327 

(8) to quit. See Ejectment (11), 

(9) Affixing of —— in a not very conspi- 
cuous part of the land, when wie a 
ment-debtor resides in a different 











district, is not enough ..... ww» 865 | 
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Page. 


0. . 
OBJECTION. b 


(1) An not taken early In a suit 
cannot be allowed in specal ap- 
peal, where it would be a surprize 
on plaintiff ‘i eas 

(2) —— to erection of a a building š 

(3) ——# of next-of-kin. See Probate 





of Will. 
OBSCURITY. 
-—— in decision, See Remand (10), 
OBSTRUCTION. 
(1) Where an — is admitted by de- 


fendant, Court cannot dismiss suit 
for its removal, on a finding of 
fact that it does not exist 


306 


15 
* (2) Removal of ——. See Right of Way (1). 


(3) To order removal of an its ex- 
tent and character should be 
shown, but these may be inferred. 
Period of grace in removing —— 
may be allowed in consideration of 
season of year wae one 





OCOUPANCY. 


(1) A person who has been in — of 
land without, paying rent, is not 
entitled to protection under Act 
VII (B. C.) of 1869 8. 6 or s. 22, 
even on ground of right to hold 
land rent-free 

@) A-ryot not having a right of ——. 
caunot force his zemindar to re- 
duce his rent, because other non- 
occupancy ryots hold lands in the 
same condition on more favor- 
able terms. A ryot can claim 
abatement only when the value of 
his tenancy has diminished from 
causes beyond his control ae 

(3) A deed purporti ng to convey a right 
of —— is Invalid unless posses- 
sion is taken under it by trans- 

- feree 
(4) Where a terminable lease super- 
' venes on a right of , but the 
landlord omits to assert his claims 
under the lease, and the tenants 
hold on as before, then a right of 
—— remains. oe 

(5) —— rights can only belong to indi- 

viduals, not to companies 

(6) A succession of pottahs for short 
terma, ' extending in all over 
twelve years, may create a right 

- of but any solenamah waiving 
claima:must be considered in con- 
nexion with it vee s. 
(7) Right of — cannot be acquired on 
amar land except by epena 

' arrangement , eee 

(8) Any ryot t holding under purchaser ofa 
permanent transferable interest 
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Occupancy.—( Continued. ) 


ean acquire a right of ——, unless 
, there is something against it in his 
pottah. But the mght is extin- 
ae by relinquishment of 
(9) No — rights relating to a specific 
extent of land can be acquired in 
š respect of an undivided share of 
an estate wee eve eee 

(10) See Service Tenure (2). 
(11) Landlord entitled to pet back his 
land free from encumbrances from 
a farmer who had allowed himself 
to acquire ot against land- 
lord. A farmer being assignee of 
owner's interest has not an ad- 
verse possession ese see 





Orrice Cory. See Record, 
OMNIA PRASUMUNTUR RITE BSSB ACTA 


Onus PROBANDI. 


(1) In a suit for confirmation of pos- 
session of possession lies on 
plaintiff ees re ie 

(2) In an application for attachment of 
money deposited with third per- 
801, of right to money lies on 
applicant s. se a 

($) In a suit for establishment of title 
against parties in possession under 
award of Criminal Court under 
Act X of 18728. 580, the —— is 
on the plaintiff nee <a 

(4) The —— of purohase of property 
with their own dower-money lies 

- on wives who claim that property 
on that plea ... i eas 

(5) The of determination of tenan- 
cy lies on landlord seeking to 
evict tenant ... e.s ef 

(6) In suit to set aside pottah on 
ground of fraud —— of fraud lies 
on party alleging it... as 

(7) The of falsehood of judgment- 
debtor’s statement that he has no 
assets, on seeking release from jail, 
lies on decree-holder ... se 

(8) In resumption suit that land is 
not rent-free lies on plaintiff ... 

(9) 

















that assets of ancestral estate 
have been used to meet ancestral 
debts lies on judgment-debtor 
pursued by decree-holder with 
claims against the estate ane 

(10) In a claim arising out of separa- 
tion from joint estate, the pre- 
sumption is in favor of the estate, 
the of separation lying on 

on making the claim 

(11) See Usufructuary (1). 

(12) See Nila Zamin. 

(13) —— in claim to alluvial land. See 
Accretion (3). 
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Onus Prosanpi.—( Continued. ) 


(14) In a dispute regarding direction 
of a boundary removed by one of 
the parties to a suit, that the 
pron direction has been aE 
y stated by the other lies on the 
p who removed it ... ove 

(15) — of injury lies on person bring- 
ing claim for injury ase 

(16) —— in suit for khas possession. See 
Khas (2). 





ORDERS. 


(1) —— on t&nants to hold themselves 
responsthle to a particular person 
to whom release has been made 
by their landlord are not requir- 
ed to be stamped bee Bae 

(2) From of Judge under Reg. VIII 
of 18198 6, no appeal ave 





Oustep. See Bond (8). 
OVERPAYMENT. 


—, recovery of. See Contract (11) 
and Limtiation (27). 


P. 
See Fraud (2). 


PARTITION. 


(1) A zemindar may recognize the :—- 
of a holding either formally by 
actually dividing it, or impliedly 
by receiving rents from persons 
holding separately vite sob 

(2) Remand for retrial on an issue of —— 

(3) ae oe division into metes and 

ounds not indispensable to —— 
under Mitakshara ane ene 

(4) See Joint Family (4). 

(6) Portions of a joint family estate in 

e course of should not-be sold 
in execution of decree against the 
whole on account of debts of for- 
mer holder; though, where such 
debts were not immoral and the 
property was liable for them, the 
sales should not be set asside 

. See Cause of 








(6) Obstruction of 
Action (5). 

(7) Presumption of joint acquisition 
rebuttable by evidence of ante- 
rior ssc sibs 

(8) See Joint Estale (5). 

(9) Where an applicant for —— holds 
any portion of the estate for his 
own use, he must surrender it for 





(10) Where a property had undergone 
„and one of the sharers was 
dissatisfied, he could bring a suit 
to have the revised, but could 
not ask for a rectification of a 
portion of the proper ae 
(11) An agreement to have a deed of 
drawn up can be put in as 
evidence of intention of parties... 
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Pantirion.— ( Continued. ) 


(12) Division of land and erection of 
dwellings on estate in which 
r4 had taken place “ee nis 
(13) Where a suit arises out of the 
result of a ——, Court should find 
what shares have fallen to the 
parties bee eee eve 

(14) See Ancestral Property (5). 
alleged to have been made 


(15) See Under-Tenures (5). 

(16) A 
anteriorly to a bond under which 
a judgment-creditor came in, but 
of which execution was not taken, 
held to be collusive .%.. 








PARTNERSHIP. 


(1) A number of persons oe on 
business with money supplied by 
another, and agreeing to account 
yearly to that bas for a share 
in profits, acknowledge thereby 
his in the business 





F Principal and minor partners. See 
Contract (5). 

(4) Where has been established, 

and dissolution is not subsequent- 

ly proved, it must be taken to 


exist ‘eee ae aac 





Parry, 


(1) Death of —— to a suit eae 
(2) Court not at liberty to receive 
written statement ina suit from 
any one not a —— to it, or to 
permit him to appear ave 
(8) Court not competent to allow intro- 
duction into a suit of against 
whom no relief is sought oe 
(4) See Third Party. 
(5) Each mortgagee in a bond convey-° 
ing ope to several persona 
should be made a to any 
suit on the bond ass sue 
not before Court, how dealt 
with ooo vee ee 


ooo 











(8) 


PayYMENT. 


(1) Where tenants hold on after expiry 
of settlement, new purchasers of a 
vemindar’s right do not, by separ- 
ately recording their shares in 
Collector's register, acquire any 

be to alter the manner in 

which tenants pay rent 

(2)——in kind. See Rent (7) 
Arrears (4). 


and 


PERMANENT [INTERMEDIATE TENURE. 
See Tullubi Brahmutter, Ejectment (8), 
Esoheat, and Hindoo Widow 4). 
PERMANENT SETTLEMENT. 
Grants made before —— 


(2) ——- accounts. See Special Appeal (18). 
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PSRPETUAL. 


Where holding is under —— lense, 
lesseo cannot he ousted without 
notice 


See Mokureree. 


PERPETUITY, 


104 


Personar Decrer, See Judgment-Debtor (8). 


PLAINT. 


Decree should not be 
ground not mentioned in ——or 
issue ea 


PLAINTIFF. 
—— failing to prove case in his own 

way not debarred from making 
out a good right on facts estab- 

lished by the defence 


PLAN. 


A decree based on a —— not support- 
ed by witnesses, and not mentioned 
in a list of admitted exhibits, set 

` aside as doubtful one aes 
PLEADING one's OWN Fraup. See Docu- 
ment (2). 


Pueas. 


(1) Where a suit ia dependent on two 

„and one is overruled, but 

the suit dismissed on the other, it 

is not open to the defendant to 

revive the former plea on the 

overruling of the latter in appeal 

(2) ——of ignorance. See Mourosee 
Lease (2). 


Porce JAGHEER. See Service Tenure. 





PossRssion, 


(1) In a suit for recovery of of 
portion of some land, and for 
declaration of right to remainder, 
valuation should not include valne 
of latter, which is nominal, re- 

uiring a stamp of Rs. 10 sas 

(2) Thekbust maps evidence of —— 

(8) —— of a plot of land does not con- 
stitute adverse in relation 
to a co-sharer, unless latter sets 
up some right denied by the co- 
sharer in possession... eae 

(4) Actual not interrupted by an 
Ameen’s alteration of ‘his ae sive 

(5) In a suit for of land, 
Lower Courts cannot refrain from 
coming to a decision because of 
any difficulty in boundaries, but 
must determine definitely whether 
lands belongs to plainti a 

(6) —- on part of one party, not com- 
menced in wrong, can only be 
disturbed by proof of superior 
title in another oes ave 
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Possessron.—( Continued. ) 


(7) In suit for-e— with mesne profits, 
plaintiff bound to put forward his 


m whole claim at once, and cannot 
reserve & portion for further liti- 

gation daa es vw. 113 

(8) Disclaimer in suit for —— sie 128 


(9) See Title (5). 
(10) Where a person was in actual —— 
_ under a deed of conveyance, a 
° decision declaring the decd frau- 
dulent, which was under appeal, 











did not put anotherin——~  ... 249 
(11) Recovery of See Privy 
‘Council Rulings (11). 
(12) See Non- Possession. 
(13 under an agreement to deliver 
over lands only becomes hostile 
on expiration of term ... 622 
(14) Three years’ limitation applicable 
to suits for oo « 550 
PosTPoNEMENT. 
—of execution sale  .. ws 34 
POTTAH. 


(1) See Rate (1). 
(2) In suit to set aside —— on ground 
of fraud, onus of proof rests with 
party who alleges fraud .. 133 
(8) A succession of short term —s, 
extending over twelve years, can 
create a right of occupancy ... 155 
© (4) on terms ruled by Court. See 
Rent (5). 
(5) No mere — can settle the ques- 
tion of the nature of a tenancy... 222 
(6) A not necessarily mokureree, 
which confers a contingent hold- 
ing ona tenant and his posterity 818 








PrRs-EMPTION. 


(1) Right of ——by vicinage vitiated 
by delay to enforce it 6 9 
(2) Ina suit to establish right of —~ 
plaintiff bound to prove perform- 
ance of preliminary ceremonies... 12 
(8) Under Mahomedan law, right of 
applies only to sales, and cannot 
be enforced with reference to 
leases in perpetuity... ‘ie 
(4) Agninst a party suing to enforce right 
of-——, limitation runs for one 
year from the time of actual 
ssession under the sale which 
e seeks to impeach .., 2. 67 
(5) Right of cannot ordinarily b 
claimed in respect of only a por- 
tion of property conveyed away 
in sale, but this holds good only 
when property is sold in block, 
Certain ceremonies to be per- 
formed to establish this right ... 499 
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Page. 


PRrsoRIPTION. 


(1) Suit to establish right of —— to an 
easement cannot be set up on & 
possession of only 15 years 


(2) See User (2). 
PRESUMPTION, 


(1) Ina plea of limitation, question of 
possession to be decided on evi- 
dence as a simple fact, noton 

(2) There is a —— that the proceedings 
of a public officer are regular... 

(3) —— in fagor of statements in a bond 

(4) —— of joint acquisition. See Joint 
Family ¢4). 

(5) —— that asset of ancestral property 
will meet claims of decree-holder 

(6) ——- in favor of moknrere title. 

See Auction-Purchase (3). 

(7) —— in favor of joint estate. See 
Joint Estate (5). 

(8) in favor of tenant holding on. 
See Lease (2). 

(9) Where a case is transferred from one 
Court to another, the —— is that 
the transfer is regular i 

(10) See Tweniy Years (3) and (4). 

(11) See Nila Zamin. 

(12) See Marriage (4).. 

(13) The arising against the owner 
of a right, which has lain dormant 
four years, may be rebutted by 
evidence of ownership backed by 
limitation ... aes eos 








Prima Facts Proor. See Registration. 
PRIMOGENITURE. 


In an estate governed by Mahome- 


dan law, under which the succes- - 


sion had gone by elder brothers 
in the past, held that, in the ab- 
sence of any sunnuds declaring 
the contrary, the practice of suc- 
cession by must be accepted 
as prevailing ... ose ees 





PRINCIPAL AND AGENT, 


Where a principal had given an order 
for certain articles, and referred to 
his agent for payment, and the 

ent had endorsed the order, but 
the broker gave up the claim against 
the principal, and sought to re- 
cover the cost of the articles from 
the agent alone, the claim was dis- 
missed as untenable... eee 


Principan Partner. See Contract (5). 


Priority of lien. See Lien (4). 


Privy Councin. 


No Indian Court can go behind any deci- 
sion of —— era bpa ssa 
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Paivy Councit Ronixas. 


(1) Their Lordships refused to reverse a 


decision of the High Court on a 
ieron of fact, in which that 

ourt had before it the documents 
and the evidence of witnesses, and 
had an opportunity of judging of 
the demeanour of witnesses 


(2) ‘Cnuse of action’ in Act VIII of 


1859 6.2 cannot be tuken in its 
literal and most restricted sense. 
Where a material issue has been 
tried and determined between the 
same parties in a proper suit, and 
ina competent Court, as to the 
status of one of them in relation 
to the other, it cannot be agnin 
tried in another suit between 
them 


(3) Tenants are not concluded by a mi 


take in settlement papers, nor 
does Reg. XX YV of 1802 provide 
for forfeiture of rights by parties 
who by carelessness or accident 
allow their land to be misdescribed 


in settlement proceedings, 


4% Tn 


Whether grants made by a 
zemindar before'Permanent Settle- 
ment are, or are not, binding on 
his successors, is a question which, 
though their Lordships incline to 
the affirmative view, cannot be 
raised for the first time in appeal 
to Privy Council See ae 
the absence of satisfactory proof 
of fraud or mistake, every pre- 
sumption ought to be made in 
favor of statement contained in a 
bond, which was deliberately en- 


tered into, and which has been | 


acted on for years, 
In action brought upon a mort- 
bond, combining personal ob- 
igations with pledge of property, 
where the claim is founded not on 
contract to pay money, but on 
hypothecation of land, the law of 
limitation applicable is Act XIV 
of 1869 s. 1 cl. 12 re ous 


(5) Where a testatrix devises a certain 


(6) In 


disposition of her whole property. 
in a wajib-ul-urz relating to a por- 
tion of it, and independent evi- 
dence of her intention to make 
this disposition was produced, held, 
that the disposition was valid 
against a claim of possession set 
up by rival claimants .., avs 
a suit, whioh was one of boundary, 
and which had, after many years’ 
litigation, gone up before to the 
Privy Council, held, that the first 
thing to be found was what had 
then been decided by Privy Coun- 
cil, since no Indian Court could go 


84 


12) 


Privy Councrt Rurines.—( Continued. ) 


(8) Where a Hindoo 


behind such decision; that so much 
of the judgment of Calcutta Court 
as re-opened what had been then 
settled must be set aside; but that 
fresh evidence on points not thus 
settled was entitled to considera- 
tion .. 


(7) Where a Hindoo widow had adopted 


& son in pursuance of an authorisa- 
tion to adopt, which was alleged 
to have been executed by her 


, late husband, and her mother-in- 


law sued to set aside the adoption 
as invalid, and the casa turned en- 
tirely upon the genuineness of the 
authorisation, the Privy Council, 
in consideration of the nature of 
the suit, which would destroy not 
merely the title but also the civil 
status of the adopted son, and in 
consideration of the obligation 
which lay on the plaintiff to give 
her own evidence in support of 
her suit, declined, in the absence 
of any such evidence from plaintiff, 
to set aside the Calcutta High 
Court’s decision in favor of the 
defendant. The legal prohibition 
against a disqualified proprietor's 
making an adoption without the 
consent of his guardian extends 
to an authorisation to adopt, but 
is confined to the proprietors of 
estates under the Court of Wards, 
and does not apply to other pro- 
prietors who have attained to the 
age of discretion. 

Defects in evidence relating to 
the execution of a deed authoris- 
ing adoption, where the inten- 
tion to grant such anthority has 
been proved or may be assumed, 
are less material than defects in 
evidence relating to benefits con- 
ferred on various persons in the 
disposition of property by will ... 
ather created a 
mokureree tenure within his 
zemindari in favour of hia illegiti- 
mate daughter by a Mahomedan 
lady, and the lawfal widows of the 
father sought to resume the tenure 
on the death of the illegitimate 
daughter without heirs, held, that 
where there is a failure of heirs, 
the Orown, by the general preroga- 
tive, will take ie property by 
escheat, but will take it subjeot to 
any trusts or charge affecting it: 
held also, that there is nothing 
in the nature of a mokureree 
under-tenure which might be sold 
or otherwise alienated, indepen- 
dently of the parent estate, to pre- 

4. 
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yent the Crown from taking it 
subject to the rent reserved upon 
it by the zemindar .. eee 


. (9) Where land re-forms by alluvion 


on a site capable of identification, 
the right of the owner of the ori- 
ginal side to the chur is indisput: 
able... one . 


(20) The Thakoor of Bhownuggur having, 


x 


up to 1866, held diflerent portions 
of his estatey in Kattywar under 
two different kinds of jurisdiction, 
by one of which he exercised high 
civil and criminal powers as an 
independent prince under the 
supervision of a Political Agency 
representing the British Govern- 
ment, while by the other he occu- 
ae the position of a subject in 

ritish territory; and the Go- 
vernment of India having resolved 
on removing the irritation felt by 
the Thakoor at this distinction, by 
transferring the territory under 
British jurisdiction to tbe more 
immediate jurisdiction of tbe 
Thakoor, by an agreement under 
which, however, the transferred 
territories should revert to the 
jurisdiction of the British Govern- 
ment in the event of any gross 
misconduct on the part of the 
Thakoor, of which misconduct 
the Government of Bombay was 
to be the Judge :— 

Held, firstly, that, if sucha 
transfer were valid, it would not 
amount to a cession of British 
territory to a native State, but 
would merely amount to a transfer 
of certain territories from ordi- 
nary British to a special local juri- 
diction; but, secondly, that the 
transfer in the present case, which 
was alleged to have been effented 
by sundry notifications in Govern- 
ment Gazettes, was not valid, be- 
cause even such a transfer as was 
coutemplated could not legally be 
eflected without a Legislative Act, 
such as had not been passed in 
ihis case. Held also, that as the 


Governor-General in Council is ' 


pea from legislating direct- 
y as to the sovercignty or domi- 
nion of the Crown over any part 
of its territories in India, or us to 
the allegiance of British subjects, 
no Legislative Act, purporting to 
make a Governmeut notification 
conclusive evidence of a cession of 
territory, could exclude a judicial 
enquiry as to the nature and law- 
fulness of any such alleged cession, 
Held also, that the jurisdiction 
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of the High Court over the terri- 
sory in question was territorial, 
nud would cease immediately on a 
valid cession ... 


\11) Where a member of a Hindoo fami- 


ly, living under Mitakshara law, 
and having joint family property, 
died entitled to an undivided 
share, leaving two widows, who 
were afterwards sued for debts 
incurred for his own benefit by 
their husband, and against whom 
decrees were obtained by the 
creditors, and one of the surviv- 
ing membtrs of the joint family 
souglit to recover ession of 
the interests which had been sold 
in execution of the decree against 
the widows, keld, that so far as the 
interests in suit wore not covered 
by any prior lien, the surviving 
member was. entitled to recover 
them from the auction-purchaser : 

Where, however, some of the 
interests in question were covered 
by a zur-i-peshgee mortgage, and 
the exact nature of the lien thus 
created had not been fully ex- 
plained in the trial, held, that the 
surviving member could not re- 
cover his interests until he had 
satisfied this lien : 

And where, in the same suit, 
the objection was taken that the 
claim would not stand because of 
a defect in the frame of the suit, 
whereby n co-sharer in the joint 
family property was not made a 
party to the suit, held, that as 
the snid co-skarer had previously 
been put in possession of his 
moicty of the property, and had 
put in a waiver of all further 
claims, and no further claimant 
could possibly arise, the plaintifs 
suit was not prejudiced by tlic 
defect : 

Held also, that a guardian, in 
a suit like this one, is not debarr- 
ed from bringing a suit on bebalf 
of a minor claimant whist the 
disability of infancy continues, be- 
cause it is not the policy of the 
lnw to postpone the trial of claims 


(12) Whero the widow of a zomindar 


claimed her husband’s estate on 
behalf of an adopted son, putting 
in a document authorizing her to 
adopt, which was alleged to have 
been executed by her deceased 
husband; and the rival claimant 
was an half-brother of the deceased 
who would have ivherited the 
costato but for the said document, 
but who was shown to have becn 


261 


235 


INDEX (CIVIL RULINGS), 





 Paivy Councit Rowinas.— ( Cortinued. ) 


on bad terms with the deceased 
(during his lifotime’, the Privy 
Council, dealing with the docu- 
ment ag one that bore a geuuine 
signature, and was supported by 
antecedent probabilities, declared 
in favor of the plaintiff’s claim, 
Held niso, however, that 
though in Madras a Hindoo widow, 
not having her husband’s express 
permission, may, if duly authorised 
by his kindred, adopt a son to him, 
he the permission musé be given 
y some one within the andivided 
family and having a direct interest 
in the estate, and not oy a distant 
relative a Site 


1 r 


f 
Prosate or WILL. 


In an application for ——, opposed by 
persons who would have been heirs 
of the deceased but for the adop- 
tion of the plaintiff, held, that ob- 
oe had no standing in the 
CABO. eee one 


Pxrocepoura. 
on proof of death of defendant 





PROCLAMATION. 
A Government advertising a 
dependent talook for sale does not 

apply to a purchase of the parent 

- estate afterwards made at a sale 

for arrears of revenue ... 





PROFESSIONAL Faes. 


Where a barrister renders services 
which go beyond his profession, 
his incapacity to recover ag 
a barrister does not pursue him 
into -extra-professional services ; 
but while charging as an attorney, 
whore he acta as such,: the com- 

- mission. which he may get on 
other kinds of work is the only re- 
muneration he can claini for them 





Proprrry, See Separate (4). 


PaopouTion, 





of maintenance charge to in- 
' come 


(E E] 
PROTECTION. 


of share in estate by regis 
See Joint Estate (3). Sa 


Postc Pottoy.. 


It is not against —— to enforce fal- 
filment of a contract under which 
a Hindoo, making a second mar- 
riage, | ngreed to confer on the 
brother. of the second wife a ta- 
„look which was to be carved out 
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of his estate, and to mtake n yearly 
payment until that was done, the 
consideration for the undertaking 
being ample s au 


PUNISHMENT. 
— by costs for wrong valuation ... 
PuRCHASR. 


(1) Right of—-r when vendor is out of 
possession =... 
(2) In a suit to set aside an order made 
under Civil Procedure Code s. 246, 
r is bound to prove 
and possession of property 
(3) Liability of ——r of property with a 
Hindoo widow’s claim to mainten- 
. ance 
(4) — by wife during husband’s life- 
‘ tim 








(5) The e of High Court docisions 
on the question of the right of a 
r from a party not in posses- 
‘ gion to bring a suit to recover 
possession is in favor of the right 
(6) —-— -money. See Tea Estate. 
(7) The mere fact of plaintiff's —— 
being good, does not destroy the 
' Tights of defendants... 
(8) Ten and a half years’ ——, See Con- 
tract (18). 
(9) Declaration of right to —— when 
obtainable : 
(10) The rights ofa ——r in a bond fida 
sale prevent his vendor from hav- 
' ing a locus standi in a case be- 
tween ——r and third party relat- 
ing to the property 
Puragre TALoon. 


(1) See Notice (2), 

(2) Holder of ——- should cae his 
names aca 

(3) A zemindar who, ag superior Innd- 
holder, has sought to set aside a 
—— on the ground that it does 
not exist, cannot, on failure, claim 
to be the owner of it ... 

(4) An attempt to recover possession of 
a —, I7 years after its purchase, 
on foreclosure of mortgage, barred 
by limitation ... , ive 


Q. 





won 
b 
5 


Question or Fact. 
(1) See Privy Council Rulings (1). 
(2) See Appellate Court (2). 
(3) Difference between two Lower Courts 
as to value of evidence is a ——, 


and not a question of law . 
(4) See Special Appeal (19) and Jurisdic- 
tion (13). 


(5) Credibility of witness a —— 
(6) Ownership of riparian accretion 
._—~—— sema 
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Question or Law. A See Question of Fact (3). 


Questio or Rianr. 


e No special appeal from decision in a 
suit for arrears ef rent by which 
no —— is determined ... 


R. 
Rage. 
(1) Rent —— decreed to landlord bindin 
on tenants for ensuing years unta 
‘they obtain a different decree eee 
(2) In suit for determination of rent, 
plaintiff has no right to demand 
that arrears shall be recovered at 
—— decided on by Oourt 








(3) of interest running on debt. 
See Interest (1). 
(4) of interest on time-expired 


bonds in discretion of Court... 
(5) A ryot objecting to the —— fixed 

by Collector under Act VI (B.C.) 

of 1862 s. 10 should appeal to 

Judge, and not wait for zemindar 

to sue for arrears at that rate 
a See Enhancement (6). 

7) In applying the rule of proportion 
laid down in 3 W. R., p. 29, the 
Judge must consider what the 
ryots actually pay, not what they 

: ought to have paid 

(8) See Jurisdiotion (18), 


RECEIPT. 


(1) Where a zemindar’s —— for rent 
describes him as a 4-anna sharer, 
and ryot proves that he has not 
paid zemindar a 4-anna share of 
rent, the ryot is not barred from 
questioning zemindar's title .. 

(2) See Tenancy (1). 


See Contract (9). 





RRECONVEYANCE. 


RECORD. 


All the papers filed in a suit, in which 
a compromise is confirmed by a 
decision, form part of the record, 
and that record is a publio docu- 
ment, which may be proved by a 
office copy s.. 


b eae 


REDEMPTION. 

(1) In a suit for —— it is the peculiar 
province of Lower Courts to go 
into and adjust accounts between 
parties see eee eee 

2) — of lien on ancestral property os. 

Olaim of equity of —— invalidated 
by inconsistency of party making 
it... 

Re-FoRMATION. 


Ohur lands. See Privy Council 
Rulings (9). 
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Rerounp or Costs. See Limilalion (24). 


REGISTERED. 


A mortgage-bond for land of value 

more than Ks. 100 ought to be 

; and, if unregistered, can only 

be sued upon as a money-bond ... 
REGISTRRED T HNANT. 

A decree against a in a suit for 
rent against him and another is 
not binding against the other in 
subsequent proceedings ose 








REGISTRATION, * 

— of document prima facie proo 

of truth of ‘its contents 
REGULAR APPBAL. 

Wrong exercise of discretior in 
awarding costs should be dealt 
with in ——; not in special appeal 

Reautation VIII oF 1793. 
Notice of enhancement under ——., 


ReauLaTion SAV oF 1802. 


—— does not provide for forfeiture of 
right, because of mistake in set- 
tlement papers 


Reaouation VILI or 1819. 


From order by Judge under —— 6. 6, 
no appeal 


oes +., 


ReLBass rrom Jam. See Judgment- 
Debtor (5). 


RELIRP. 


If a person allows property to be 
purchased for him in the name of 
another, and takes no steps to 
reveal his ownership, he must 
make out a clear right to —— 


inst any one who may purchase 
the property in good faith from 


ostensible owner cee sie 
RELINQUISHMENT. 
(1) See Limitation (18). 
(2) The of a lease is justifiable 





where lessee cannot, in conse- 
oas of the action of competent 
Yourt, enjoy his lease as a whole 


REMAINDER a. eve ave een 


REMAND. 


(1) Where first Court tries a case on an 
issue of limitation, second Court 
should not , but dispose of 
case on that issue on the evidence 
recorded one eae eee 

(2) Inadequate enquiry in Lower Court a 
proper ground for remand sits 

(8) —— for fresh evidence 
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R 5 for evidence ): nwi ; (2) mar ra sea er right of 
i) ee Thakbust (2). issue 4. 47 umption of and. Sée Tina 42 
( a See spe Court (8) (3) — ee 7 Onus Probar a e 
—— to have an i oe — clmm. See Coal C i 
RUS n eee RENT IN KIND ompany. 
ich second Co pas i 
(11 first, not a fiche ieee wiih P —-- cognizable und 
) Under Act VIIL of irons -~ 276 Se otra of 1869 er Act 
Subordinate Judge ane 3. 354, eae e Rent (4). nes g40 
e for evidence o — a JUDICATA. See Ri 
but not for fresh paneer PRS, and Kobalu ici of Way (1). 
(12) To jus fully determined... RESTITUTION. l 
ey A it Siete be a ewe 284 ofc . 
At 80 » ow on ; 
canna Ge eet has pas Res UMPTION, Jugal rights. See Marriage (3). 
some other wn e case in (1) See Speci 
ag at Ace Vu y, comes under a a cate 5 
f order should not be „e 329 be rent-fr of lands alleged to : 
Co the trial of a case in Pri they are ee, onus of proof that 
‘ourt when all the evi pera Sui not go rests on plainti 
ae : evidence f t for fl plaintiff, 
sri rec Ppa et Court figs Ih Tia baed gen Ue ee 
REMEDY. ich should dispose of it itself. 389 | R tation now by lini- 
S See Laches no sas .. 209 
EAA Appell 
nst ppellate Co . 
(3) See Pria e T See Decree (5). evidence not Bee necessary 
anor st pet it tare e the evidence “iteelf’ on 
l en b L or 
T oy Lower C . 
pi of buildi se it should decide the ipsa but 
o aT to prove not one it is (2) R not remand it for elf, and 
nsent, but objecti y non- emand for —— on an issu a Do 
erection jections before 5 tion... an issue of parti- 
po vee vo» 306 aie Bie paris (2). i 38 
ayment of m URT. See Title (4). 
a wick is not sea Labh, for e 35 gs ieee IĪNTBREST i 
oe landlord's consent, he ee also Declaratory Decree (4) s. 425 
(3) K te) igs a third party, who isa ® sara 516 
ven where a tenant admits e. 115 1) A Judge ma ; 
. t y d 
proceedings under Act VILE (B O3 predteator contalniug error in 
4 a m . i anon o l 1 
(4 to settle the — rA n necessary (2) of exercise of dis ceoreed wwe 63 
) salad. e paid ... 1 derin igcretion in Or- 
See Act VI. 36 : g costs. See Speci r 
1869 (7) II (B.C) (3) It is not e Special Appeal 
(5) Suit for eterminati ing Pag e for ae (16). 
be accompanied ae i should Jud e on a t at a 
6 pottah in terms ruled b o grant mee it come to a di e evidence 
(6) suit. See Titl y Court... 175 and where a ferent opinion ; 
(7) —— Law P perl has been impro- 
i recognizes pa y granted Hich proe 
knd payment of special appeal, , gh Court, in 
(8) Suit to Le ise ppeal, can set 1t asid 
_determine prospecti 307 4 restore tormer orde ide and 
5 will lie under Rent ae eattye (4) A oi eaen ae 394 
CO) ate Arrear s (6). w owe BI8 ed on fresh E be grant- 5 
(10) In suit for enhancement of Svidéhee Tod oi only, if the 
is necessary to take ae it produced before ave been 
value of produce for e. Rranr. a wu 343 
Ae inc uding years of ae of (1) —— of f 
aat enty and scarcity mae ‘Dy A deolntatio ghaut, See Ferry (1 
(12 = itis a cvii ay we 391 eclaration of — of wa y (1). 
) - of future yearg oor 417 F uired the removal Ar ich 
diclion (18 y . See Juris- rubbish which had of some 
) doorway, did ae aia up a 
? uvolve 
moval of the doorway ,,. the re- 120 





Page. 


Riaut.— ( Continued. ) 
(3) ——of contribution. See Watercourse, 


4) — to bring suit. See Purchaser (5). 


5) — to adopt. See Privy Council 
Rulings (7). 








(6) of alienation, See Adoption (8). 
(7) — of co-sharer. Seo Co-sharer (6). 
(8) of husband. See Marriage (8). 


(9) Declaration of ——. See Act X of 
èe 18659 (2). 


Riaot op Occurancy. 


See Occupancy (1) and (2) and Abate- 
ment (1). 


e Ront or Suit. 


for recovery of money advanced 
on property on discovery of prior 
lien on it ove 7 





Riaut oF Way. 





(1) Whero a suit for was rejected 
because of admission that the 
road was a public one, but the real 
cause of action, the obstruction 
alleged, was not adjudicated, keld, 
that s. 2 Code of Civil Procedure 
did not bara suit for removal of 
the obstruction one ‘ts 

(2) The to a merchant's granary 
includes right of access for those 
who deal with him 

(3) —— forfeited. See User (2). 

(4) No —— over a road, the privilege of 
enjoying which is confined to a 

= section of a community on 





S. 


Sanam Suann. See Inheritance (4). 
SALE. 


(1) Sea Execution (5). 

(2) —— by debtor not nee ay fraudu- 
lent ıf for valuable consideration 

(3) Certificate of purchase, when proof 
o 563 as 

(4) Where o person claiming property 
is required to produce a deed of 
sale, and produces one executed 
by one of three co-proprietors, 
who are brothers, it is not open to 
the other co-proprietors to ques- 
tion the genuinencas of the deed 
in special appeal, ifits genuinenoss 
was proved in Lower Court 

(5) See Evidence (10). 

(6) —— certificate. See Intervenor (2). 

(7) Cancelling . See Mutation (2). 








Where a certificate is accurate 
as to any part of the description 
of the subject of sale, and can be 
used to identify it with the help 
of extraneous evidence, such evi- 
dence cnn be received ... m 

(10) A decree ia conclusive na to pro- 

priety ofa — ose poe 
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a —— under reservation. See Contract (9). 
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Sarn Law. See Under-Tenures (5), 


Seconpary Evipencs. See Evidence (2) and (7). 


Secunrty. See Morigage. 
Sair-acquigeD Property. See Adoption (3). 
SEPARATE, 





(1) payment of rent ... ww. od 
(2) —— suit for interest and mesne pro- 
iai one ss ww. 215 
(3) —— suit for enhancement. See Co- 
sharer (3). 


(4) Property agquired by marriage is a 
— acquisition, in which a 
brother has no right of necessity 





to share = *.... oes s.. 807 
(5) decrees. See Execution (21). 
(6) —— use. See Partition (9). 


(7) —— maintenance, See Maintenance (2). 
SERVICE TRNugE. 


(1) A —, where of a personal kind, 
and not related to public function - 
aries like a police jagheer, can be 
sold in execution ofa decree... 206 
(2) The relation of landlord and tenant 
having been established between 
a zemindar and some palkee- 

' bearers .on the occasion of a 
futile attempt on his part to oust 
them from a ——, in which they 
had acquired a right of occupancy, 
which had survived the cessation of 
service, the zemindar was now, in 
a position to sue the bearers for 
arrears of rent eee oe 370 


Ser ÅSIDE. 


(1) An entire decree can be — on 
appeal from intervenor only ... 29 
(2) An execution sale not to be on 
© application of person not a party 
to original proceedings owe 79 
(3) Suit to pottah on ground of 
fraud 








(4) Suit to —— putmee sale on insuffi- 
cient plea... aes oe 14k 
(5) Suit to —— mortgage. See Mort- 
gage (6). 
(6) Sait to illegal sale of tenure. 
See Judgment- Debtor (4). 
(7) Execution sale for irregularity. 
See Ezecutton (13). 
(8) Attempt to alienations. See 
De bau (8). 
(9) == sale. See Privy Council Rul- 
ings (11). 
(10) Inadequacy of price not a ground 
for setting onside an execution sale, 
if no substantial injury has been 
caused by anymaterialirregularity 326 
(11) An indefinite postponoment of a 
sale resulting in a sudden sale for 
. an mace price *amounts to 
substantial injury for which sale 
should be —s oon ape 328 
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(12) Suit to — conditional lease. See 
Declaratory Decree (4). 


Set-orr. See Counter- Claim, 
BETTLEMBNT. 

Mistake in —— papers pee wee 
Snare. See Partnership (1). 
Snixmps Tatoox. See Thakbust Map (3). 
Sire. See Location. 


SaraALcL Cause Court. E 
See Jurisdiction (5) and (7) and 
Special Appeal (15). 
SoLEHNAMAR. 
—— can waive a right of occupancy... 


Soremnn APFIRMATION. 


Where a Judge upset a Moonsiff's 
` decision in a suit for the re-open- 
ing of a pathway on evidence not 

en on , the Judge's deci- 

sion was worthless  ... a 





C. 


155 


152 


SovEREIGNTY. See Privy Counotl Rulings (10). 


Sprora, APPRAL. 


(1) Wrong exercise of discretion in 
awarding costs not such an error 
as to justify interference in special 
appeal 


(2) An inadequate enquiry in Lower 
Court forms a ground on which in 
——— a judgment may be set aside 
(3) An objection that would be a sgur- 
rize on plantiff cannot be taken 
for the first time in special appeal “ 
(4) Remand in —~— for rotrial on an 
issue of partition me ate 
(5) High Court in —— can set aside a 
decision of second Court setting 
aside a judgment of first Court 
dismissing a suit in which defen- 
dants: had: a positive nnrebutted 
. case against which plaintifis. had 
adduced nothing ee as 
(6) High Court refuses to disturb deci- 
sion of Lower Court in order to 
try an issue for the first time rais- 
ed in aise sii sis 
(7) Error in calculation of claim decreed 
is not-a ground. of —~ to High 
Court Vou sve site 
(8) High Court refuses to interfere in 
-— with an order of Lower Court 
dismissing a suit on ground of 
multifariousncss Sas ove 
(9) Delay in taking out process, when 
resulting in logs of suit, is not a 
ound ‘for asking High Court 
in —— to direct Lower Gout to 
condone neglect as 
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(10) See Appeal (4). 

(11) High Co urt cannot in —— interfere 
with Lower Court's estimate of 
comparative worth of two wit- 
nesses sci one pis 

(12) Where a finding of both Lower 
Courts 1s objected to in on the 
ground that it is unsupported by 
evidence, the objection must be 
stated in the petition .., sas 

(13) In a suit for partnership acconnts 
the question whether one of the 
parties had the status of partner 
could not be raised for the first 
time in eee aes are 

(14) In a rent suit in which no question 
of enhancing or varying rent or 
of title was decided, there was 
no diss ae sé 

(15) The fact that a suit is cognizable 
by a Small Cause Court ae not 
bar a ——; bnt a difference þe- 
tween Moonsiff and Subordinate 
Judge as to value of evidenco is 
not a question of law making for 


— 














agninst an order as to costs 
made by competent Court, though 

High Guari can review exercise 

of discretion ane are 
(17) There is no — to High Court from 
an order on an adjusted account, 
such an order not being a decla- 
ratory decree ose tee 

(18) No — lies from decision in suit 
for arrears of rent in which no 
question of right is determined... 

(19) A question wole property is 
worth more or less is one of fact 

which cannot be raised for the first 

time in ; and in — High 
Court cannot enter into a ques- 
tion of fact even upon a point of 

, jurisdiction bet ci 
(20) High Court in can set aside a 
review of judgment improperly 
ordered wai one a 

(21) A finding ns to rightful ownershi 
of accretion to riparian estates is 

a finding of fact from which n 

—— will lie .., 
(22) See Trespass (2). 


(16) N 








1353 


166 


226 


234 


247 


390 


59 | SPECIAL REGISTRATION. See Under- Tenures (5), 


71° 


Sreciz. See Limitation (27), 
63 | SPLITTING. 


(1) A judgment-creditor cannot be said 
to have split up a decree if, in 
proceeding to exccute it, and fail- 
Ing to obtain necessary papers, he 
took further proceedings cither to 
obtain the papers or recover his 
money 


ete das ws 8 
(2) — rent. See Landlord and Tenant (2), 


(3) —— a claim. See Possossion (7), 
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SraipHar, See Widow. 


BUBORDINATE JUDGE. See Jurisdiction (11). 


e 
SuBorpinaTs Tenvers. See Under-Tenures. 


" Sucorssion. See Primogeniture. 
Sorrrorust PLEA. See Notice. 


Sorr FOR Lamp.” See Jurisdiction (15). 


Surety. See Contract (6). 
SUMMONS. 
(1) Where a has tobe served on 





three brothers, and is posted on 
the door of one, it is not served 
at all Wied wae aes 
(2) Without proof of service of —— 
order should not be made against 
absent defendant 


SURVEY. 


(1) A suit should not be dismissed be- 
cause the land has not been 
ed eon see uae eee 

(2) In an accretion claim the mere in- 
clusion of land in a —— will 
not establish a title aes 

(8) Though evidence of —~ map is not 
conclusive, it should not be set 
aside without clear contrary evi- 
dence 





o T, 
Tra ESTATE. 


Where a firm had purchased a moiety 
in a and engaged to 
pay all working expenses on the 
condition that the purchase- 
money and working expenses 
should be repaid from produce 
before declaration of profit, Aeld, 
that the firm had a charge on the 
original owner's moiety mn priority 
to a Bauk mortgage effected after 

- conveyance of first moiety to pur- 
chasing firm. Held also, that on 
firm's treating for purchase of whole 
estate, which had been improved 
by its own advances, the valua- 
tion should be fixed at the figure 
of the Bank surveyor’s old esti- 
mate, not at the bazar value 


Temere Foxos. See Idols. 
Temptes. Sea Coal Company. 





TENANCY. 
(1) Where nature of a tenant's and 
the right of lessor to create it are 

in question, the genuineness of a - 
pottah cannot settle it, nor can 

receipts for rent 

(2) Conditions of —, 





See C oal Company. 


394 


495 


101 


244 


222 


TENANT. 


(1) Position of —— eee 
(2) Right of ——~ under lease... ee 
(8) A—— cannot plead limitation against 


his landlord . és ees 
(4) Orders on 8. See Orders (1). 
(5) The mere production of a pottah 

from zemindar cannot, in a con- 

test between two s, enable the 

one seeking possession to dispos- 

sess the other... one 
holding on, not a trespasser. 
See Lease (2). 








ote 





(8) 


Tenues. See Tnllubi Brahmuttur. 
TsEMIMNABLE Lease. See Occupancy (4). 
TERMINATION. i 

—— of tenancy. See Ejectment (3). 


TERRITORIAL JURISDICTION, See Privy 
Council Rulings (10). 


. TESTAMENT. 


(1) See Privy Council Rulings (5) 
(2) See Adoption (1). 


'HAKBUST Map. 


(1) Where sare evidence of posses- 
sion, they are also evidence (though 
not conclusive) of title... een 

(2) Suit remanded for retrial because 

papers had not been regard- 

ed as evidence ose 
is not a record of subordina 
tenures, and is no evidence in guit 

for determination of extent of a 

Shikmee Talook 


Tseard PARTY. 
p 








LEE 


(3) A 





A. decree cannot affect a — not a 
party to the suit in which it was 
given das 


TIccADAR. 
A — is bound to restore tenure to 
yemindar in the condition in which 

he gotit s. 


yer ope 


Tig. 


Proper for bringing suit for ar- 
rears of rent at enhanced rate 


See Jurisdic- 





TippERAH Raz SUCCESSION. 
tion (16) 


TITLE. 


(1) Thakbust maps evidence of —— su 
(2) Superior a olaim to possession... 
(8) Wrongful possession cannot correct 
lapse in —— ... ae eee 
(4) Old Privy Council and Full Bench 
Rulings as to inconclusive character 
of a ANA Court's decision on 
a question of 





reated on 
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57 


554 


381 


404 
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Trrrn.—( Continued.) 


Collector's incompetency under old 
law to adjudicate on a question of 
, but did not’ apply to deci- 
sion of a competent Civil Court 
hearing a rent suit under the new 


| 





law eee ese oes ene 
(5) Suit to recover possession by estab- 
lishment of may bə brought 





within twelve years, and is not 





barred by lapse of one year aie 
TRANSFER. Š 
(1) See Occup 3). é 

(2) of jurisdiction.. See Privy 


Council Rulings (10). 
(3) Where the reason and manner of the 
i of a case from one Court 
to another are not apparent, it 
should be assumed that it is regu- 








Jar... ui si 
TRESPASS. 
(1) Tenant holding on after expiry of 
lease not a er ne ove 
(2) Plea of against tenant who 





denies tenancy not to be raised 
for first time in special appeal ... 
(3) See Damages (7). 


Tortus Brsut. See Ilegal Cess. 


ToLLUBI Beanmorror. 


A is a permanent intermedinte 
tenure entitling the holder to 
notice of enhancement under Reg. 
VII of 1798 


TWELVE YsRars' 


(1) See Hindoo Widow (1). ; 
(2) occupation of an endowment 


confers a title which bars adverse 

claim to land ,., oe: es 

Twanry Ynars. : 

1) The proceedings of a public officer 

béing Prade to be regular, it 

ig unnecessary to require proof of 

service of process, , or any 

other long period, previously... 

(2) Failure to establish —— user. 
See User (2). 

(3) The presumption in favor of —~ 

tenant is not destroyed’ by a 

kabooliat bearing an intermediate 





eta eae 
` 








ate... s.. s.. ves 
(4) Where four tenures were held together 
by the same persons, who claimed 
to have held at' an unchanged rent 
for ——, and who proved the claim 
as regards three tenures, but could 
only as regards the fourth find proof 
of occupation for 18 years, the 
presumption aroge in the case of 
the last, that it also had been held 


, d ane 


189 


217 


323 


234. 


448 


282 


62 


331 


384 


U. œ 
: UMPIRE. 


An —— should be appointed where’ 


there are two or more arbitrators, 
but not where only one arbitrator 
is chosen ost 


Unperinep Arga. See Mortgage 


Unper-Tenures. 

(1) The right which an sea ta 
chaser has under the Rent Law 
to do away with—— cannot be 
executed without a suit having 
been first instituted, the, mere 
fact of purchase being insufficient 
to set aside incumbrances oP 

(2) es ial map no evidence of extent 


of —— aes wis T 

(3) In a sale under Act VIII (B. ©.) of 
1869, —— are sold outright, and 
not with incumbrances... ove 

(4) Government, on sale of estate for 
arrears of revenue, can annul all 
— not protected by special 
registration, but proof that it has 
done so is needed in every case, and 
the rigorous enforcement of that 
right ig not to be assumed. A 
finding that —~ had not been 
destroyed after a sale did not 
affect a partition made by Collec- 
tor ... 


Unvirvipep ESTATE. See Occupancy (9). 
@xviviowp Famy. See Joint Family. 


Uneusurrap Oase. See Special A ppeal (5). 


UNREGISTERED Documunt. 
An —, when followed up by deli- 
very of possession, may be used 
as evidence of that possession 


UNEEGISTERED MORTGAGE Bonn. 


An that ought to have been 
` registered can only be sued upon 
gs a money-bond se Ge 





Unsrauren Document, 


(1) Erroneous admission of —~- by Lower 
Court not affecting merita of the 
case as between parties, does not 
constitute a ground of appeal ... 

(2) An order on tenants to hold them- 
selves responsible to a certain 
person should not be rejected as 
evidence, because it ig an — ,.. 

(3) Where a jagheer pottah was put in 
as evidence, and returned because 
it was unstamped, without any in- 
timation that it should be refiled 
with. stamp-fee and fine, High 
Court interfered to allow defen- 
dant to file the sis oe 
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Usre. è 30 VOLUNTARY CONVEYANCE. z 
(1) See Prescription es se 18 A—=- of an‘estate cannot invalida 
©(2) A claim of right of way, which- had the claims of creditors... „e 144 
been obstructed for 6 or 7 years, , a 
was held to have fallen short of o i 
the statutory right by'’discontinu- W. 
ance of - for the prescribed 
period (20 years) sas 228 ree F 
f 1) See Morigagor (2). 
Usfenvorvsey. os ts} A Dea aie ial a party to a 
Where a person claimed possession ` suit is engnged ‘in prosecuting a 
of property on the ground that it ' claim for counts towards 
has been léased ont .on an —— limitatfon, if the Court in which 
mortgage, and the holder, who bad the cli is présecnted has juris- 
enjoyed long possession, claimed . diction to adjudicate it ee 540 
to have bought it outright, held, (3) Claim for —— against several co- 
that onus of proof lay on plaintiff, , defendants... ie oe 50l 
and that Lower Court was wrong ` ; 
in separating the question of W ATBRCOUESH.: 
possession from the deed filed by 
defendant ... E . 817 Where one of two persons whose estates 
U share the benefit of a ——~ resisted 
ee ` demands of the other for contri- 
Some restrictions of the Hindoo law _ bution, on the ground that the 
against are not enforced in repairs done by the latter had 
the Courts ... ove `e 421 injared him, eld, that a sharer 
a hdse ryots had been benefited by 
y such repairs could not have been 
VAKA. : injured by them, and that a sharer 


Pr was entitled to contribution for 
Presence of —— as good as notice... 280 repairs by which co-sharera bene- 


VALUATION. ? fited e" eee f bio 17, 
(1) —— of declaration of right ... 23| Warun-surpry. See Coal Company. 


© (2) of suit must be taken from 
ane 7 + a r 
“tahed ‘with | Wapprne CanamontAra: pee ator i (3). 





statement in the plaint 
(3) Error in — may be pun 

















(4) eee. Estate, . e 16| Werent or Evipence ws. ~ 13 
VALUE. | l Weis. See Coal Company. 
Stee ‘ @ . 
o ——- of property in suit.... -. 19} Wrpow. 
2) —— of sult eet: wee wv. 39 R , ' ' 
i o —— of produce, See Rent (7) and (1) In a suit by a for some property 
Arrears (4). , , said to have been bought out of 
(4) — of estate not necessarily cor- ._ her stridhan by her late husband, , 
rectly represented by Governmen held, that plaintiff was entitled to 
assessment ... a we 388 the property, because a deed was 
a = found conveying it to her, and no 
VARIATION, proot of other funds was found 
(1) Where plaintiff made a ‘of claim, m which the husband's brothers 
and sought a distinct remedy from could have bonght it ... ae 176 
that originally sought, he was not (2) Seopa Hindoo —~, See Privy 
entitled to relict aes oe 383 , Council Rulings (7). 
(2) See,Contract (13). (3) Attempt by .to cancel sale by . 
_ l . husband ais sas. + © eee 401 
VeNDoR. (4) The degradation in which a Hindoo ' 
(1) See Eviction (1). —— is expected to.live is a matter 
(2) Where a is out of possession of ceremonial observance, not of  ' 
when property is sold, purchaser legal obligation | ee ne ATS 
is entitled to commence a suit for 
recovery of property ... vo. «= 48,| Wize. 
VENTILATION. See Easement (2). (1) Evidence relating ‘to benefits con- 
. ferred by oP we 285 
Vicinaan. See Pre-emption (1). | (2) See Probate of ——. 
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WITNESS. 


(1) On the mere ‘question of the credit 
to be given to a ——, an Appellate 
Court, having only depositions 
before it, ought not to set aside 
the opinion of the Court which 
watched the demeanour of the 

(2) A —— may be disbelieved, but 
should not be ignored ... 2 





Wives. 
See Dower- Money (1) and Widow. 


Worxina Expenses. See Tea Estate. 


WRITTEN STATEMENT. 


(1) See Party 
(2) A 


filed by defendant nay 
generally be accepted as a denial 
of plaintiff's claim, but where 





Page. 


WRITTEN STateaent.— ( Continued. } 


defendant agrees to be bound, by 
an issue taken from his statement ¢ 
he is shut out from objecting to it 214 


Wrona VALUATION. 





Punishment for by giving costs 76 


140 | WsonaruL Possession, 


——— cannot correct lapse in title ... 4931 


Woor. See Endowment (4). 


X. 


YEAR BY YEAR. 


A tenancy —— does not prevent a 
right of occupancy, unless there 
is a provision against it .. 213 
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CRIMINAL RULINGS. . 
° Page. Page. 
A LC Apmissions. See Evidence (4). 
pati See Dismissal (2). AMENDMBNT. 
or XLV or 1860. 
(1) —— 8.211. See BE y ) =e of charge. See Charge (1). 
(2) —- 8.40. See Summary Procedure (38 i 
g —— s, 193. See False Evidence (2). ea eat 
(4) s. 426. See Mischief (3). ” A Magistrate can only order a fresh 
Aor V oF 1861. of a Property, ay a 
P bet i to -prevent a breach of the peace 
=— 8.29, Ses Summary Procedure (3). and then released, after taking all . 
Acr I or 1872. , the preliminary steps under s. 530 
(1) — s. 30. See Evidence (2). Criminal Procedure Code, end 
(2) —— s. 167 applies to criminal as proceeding de novo... ew 68 
| ' well as civil cases, and it is for 
Court of Sessions to decide whe- B 
” ther there is evidence enough to ` 
convict an accused —_ oe 37 a 
(8) 8.30. See Evidence (6). Besace or THE PEACE, : 
Acr X or 1872 : is (1) Unless there is evidence of specific 
(1) s. 630. See Dispute (1) and Police . act from which likelihood of 
Report "a may be inferred, a person cannot 
(2) —— ss. 521 to 523; See Thoroughfare (1). be called on under Act X of 1872 
(3) —— s8. 221. See Mischief (1). s. 391 to enter into recognizances 
4).—— 8. 228, -See Evidence (1). to keep the peace see ew 15 
ci —— 8. 297. See Daily Fine. a (2) Where information of probable 
(6) ——- 8. 391. See Breach ofthe Peace {1). js first laid in general terms, and 
T) —— 8.530. See Possession. afterwards supported by evidence 
ta —— 3. 530. See Certificate of Adminis- in presence of accused, a demand 
tration. ' for recognizances may properly 
(9) —— s. 36. See Jurisdiction (4). rest on the whole evidence, but & 
(10) —— 8. 530. See Jurisdiction (5). Magistrate making such a demand 
a —— 8. 148. Sea Summary Procedure (8). cannot go beyond the requisition.. 50 
(12) —— 8.295, See Possession (4). (3) See Attachment. 
(13) ——ss, 580 & 532. See Proprietary Right.| (4) In order to justify a Magistrate in 
(14) —— ». 295: Where a cistrate, _, interfering with public mghts 
takes up a case under , his only ` under s. 630 of the Criminal Pro- 
course is to proceed under s. 229, cedure Code, it is necessary not 
and report the case to High Oourt 30 only that he should be satisfied 
(15) —— s8. 623, . See Jury (3). “upon sufficient grounds that a 
(16) —— s8. 218. See Recall. ; is likely to occur, but that he 
i un —— 8:67. See Jurisdiction (T). - should acquire a juristliction to 
18) —— 8,210. See Jurisdiction (9). < deal with 16 by recording a pro- 
(19) — s. 215. See Discharge (2) and Ma- .. ceeding expressing his opinion on 
i terial Error (2). the subject, The omission to re- 
(20) —— s8. 530. See Attachment. cord such a proceeding is a 
(21) — 8. 521. See Nuisance. _ substantial irregularity lying at 
(22) —— 8. 530. See Breach of Peace (4). the root of the Magistrate’s juris- a 





xlvi INDEX (ORIMINAL RULINGS). 
Page. Page. 
ä C. Crima COMMITTED ON JourRNEY. See 
Jurisdiction (T). 
OERTIFICATH OF ADMINISTRATION. 
The possession of a under Act 





Vil of 1850 is not sufficient 
proof of possession to entitle the 
holder to an order under Act X of 
1872 8. 530, declaring him to be in 
possession ... a ais 


CHÀRGR. 


(1) Where Magistrate gives reasons for 
committing cense in a certain way, 
Seasions Judge should either re- 
se a framed, or frame nn- 
other himself, but should not insist 
on Magistrate's redrawing a charge 
without specifying the charge he 
wishes sent up on aks 

(2) Where a -—— did not contain parti- 
culars of time and place, accused 
was acquitted by High Court s.. 

(3) Judge's to jury. See Jury (8). 

COMPLAINT Fora CIVIL Court. 

Where a Magistrate in enquiring into 

a — found that there was evi- 

dence to incriminate one of the 
accused, but dismissed the com- 

laint because it had not been 

in explicit form, held, that the 
Magistrate did wrong in discharg- 

ing the accused, and ought to have 

drawn up a charge against him ,,. 


CONFESSION. 


(1) Where a person accused of murder 
made-——of assault, but repudiated 
intention to murder, held, that the 

must be taken as a whole, and 
could not be accepted as a plea of 
guilty in respect of charge of 
murder ue oes ses 

(2) Verdict based on voluntary —— 
just as good as verdict based on 
good evidence si a. 

(3) The provision, that a made by 
a prisoner to a police officer is 
inadmissible as evidence against 
him, applies to made to the 
higher officers of police, to wit, 
a Demat Commissioner of Police 














in Calcutta .. dea ona 
(4) See Evidence (6). 
CONFINEMENT. 


Where a person was sentenced to im- 
prisonment for escaping from ille- 
gal -—-, High Court, in exercise 
of powers of interference, set aside 
sentence one ses eos 

CONVICTION. 

It is illegal to base 2 —— on evi- 
dence not recorded before accused, 
but taken before and read out to 
him eae eon ese ens 





| CRIMINAL Count. See Jurisdiction (5). 


Crrimmsan Procepurg Cops. See Act X 
| of 1872, 


| Cross-Examins. See Recall, 
Cusropy oF A Mrnog. 


16 | 
A father oe: applied to a Crimi- 
nal Court for the who had 
always lived with the mother, held, 
that the Magistrate was wrong in 
| ordering the child to be delivered 
l up, the question being one for the 


decision of a Civil Court ee 





D. 
Darry Fixe. 


A — for not removing obstruction, 
46 in addition to a substantial fine 
for making the obstruction, is ille- 
gal. The High Court has power. 
under Act X of 1872, to annul 
such an illegal sentence on 


! DAMAGE. See Mischief (3). 
DETENTION. 


—- of accused illegal, except on 
proper remand made after taking 
evidence on solemn affirmation .., 

36 | DISCHARGE. 
(1) See Jurisdiction (9). 
(2) After — of an accused under 
e s. 215 Criminal Procedure Code, 
only High Court can revive the 
case oot eee een ove 


Disartssab. 


(ls) —— of complaint against police, on 

23 statements of persons examined 
by police, and without examining 
complainant’s witnesses, is illegal . 

25) (2) The —- of a summons case amounts 
to an acquittal of the accused, 

against whom, inrespectof the same 

act, no further proceedings can be 

taken under a different charge ... 


Dispute. 


36| (1) Where a is not about land or 
its boundaries, or houses, or water, 
or produce, but about rent collec- 
tions under a decree of Court, the 
case comes under ruling in 18 W. 
R., Cr. Rul., . 35 36, and 
not under Act X of 1872 s. 530 
(2) See Breach of the Peace (4). 





E. 


Erreor oF FURLOUGH. 


—— on powers of Magistrates, See 
l4 Powers of Magistrates, 


35 


67 


10 


63 
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Page. Page. 
Eacapr. See Confinement, Gansza.—( Continued.) 
EVIDENCE. son effecting the sale ‘pleaded that 


(1) Under Act X of 1872 s. 228, Magis- 
trates not bound to record sub- 
stance of pet deposition, but 
to state generally what is the sub- 
stance of witnesses’ 

(2) Prisoner's statements before commit- 
ting officer implicating his fellows 
and exculpating himself, not —— 
under Act I of 1872 s. 30 

(3) See Conviction 

(4) If admissions are taken 13¢—, they 

, must be taken as a whale 

(5) See Confession (3). : 

(6) Tainted —— is not made better by 
being corroborated by other taint- 
ed ——. Statement of one prisoner 

“not to be taken as against.an- 
other, unless confessing risoner 
implicates himself og much as the 
other. The rules of —— cannot 
be departed from because of a 
mere conviction of guilt 

(7) See Breach of the Peace (2). 

(8) See Material Error (1). 


See Jurisdiction (6). 
Kya-witness. See Verdict of Gully. 


F. 








EXECUTION. 


FALsE CHARGE. 


The sanction of a Court to a prosecu- 
tion for a — is needed only when 
the offence is committed before 
such Court, and not otherwise; and 
a previous judicial finding of the 
filachood of the charge is not 
indispensable to such a prosecution 


Fase EVIDENCE, 


(1) No special sanction needed for prose- 
cution of person giving in a 
judicial proceeding 

(2) In prosecution for giving —— in n 
judicial ' proceeding under Act 
XLV of 1860 s. 198, it is for pro- 
secution to prove fnriseh of 
prisoner's statement s 





FRESH EVIDENOR, 


A Magistrate, who was dissatisfied 
with the opinion expressed by a 
Deputy Magistrate, acted illegally 
in remanding the case for —— on 
one particular point, and thereby 
made all subsequent proceedings 
illegal jaa 


eee een 
"A 


G. 
GANJA. 


Where n sale of an excess quantity 
of ——— took place, and’ the per- 


16 


43 


33 


23 


3] 


he was only a servant, while “the 








owner contended that he did not ° 
conduct the shop and gave no 
nuthority to his servant to sell 
in excess of his license, keld, 
that owner of shop was responsi- 
ble for the offence, and liable to 
the fine imposed ee os. 942 
H. 
Hıcam Covers’ PowxRs. 
(1) See Confinement. 
(2) See Darly Fine. 
(3) See Revision, 
(4) See Transfer (1). 
I. 
ILLEGAL CONFINEMENT. See Confinement. 
Inpran Evmencr Aor. See Act 1 of 1872, 
Inpran Pesar Cope. See Act XLV of 1860. 
In Pari penictu. See Evidence (6). 
[REEGULARITIES. 
(1) Criminal proceedings are bad unless 
conducted as prescribed by law, 
and substantial cannot be 
cured by waiver or consent of z 
accused. 
e No man should sit as Judge in 
n case in which he has a substan- 
tial interest. 
A Magistrate should not give 
evidence in a case in which he is 
acting judicially, if he can help it 57 
(2) See Breach of the Peace (4). 
J. 
JUDGE AND JURY. 
(1) See Verdict of Guilly. 
(2) See Jury (5). 
JUDICIAL PRocEEDING, 
1) See False Evidence (1). 
2) See Material Error (3). 
JURISDICTION, 
(1) See Police Report (1). 
(2) pha Revisional ——, See 
n 
(3) See Perjury. 
(4) Where a Deputy Commissioner's 
order requires, under Act X of 
1872 s. 36, the sanction of Sessions 
Judge, High Court has no —— 
to entertain appeal from order 
until so sanctioned .». I8 


{Iviii 





J untepicrion.— ( Conimued, ) 


e 
Lf 


(5) A Criminal Court has ——, under 
eAct X of 1872 s. 580, to deter- 
mine question of contested posses- 
sion between parties not in pos- 
session of land. but claiming rents 
from its tenants; and delivery of 
possession by a process peon does 
not deprive Magistrate of his 

° power sa eee gee 

(G) See Sessions Judge (1). 

(7) Where a box containing money was 
stolen from a boat on a halt in a 
journey from one place to another, 
and it was found that the journey 
had not been broken, Aeld, that 
the Court of the place to which 
the boat had gone had ——~to try 
the case under Act X of 1872 s. 67 

(8) See Powers of Magistrates. 

(9) A Magistrate has no —— to revive 
a case in which a Deputy Magis- 
trate, under Act X of 1872 a. 210, 
permits a complainant to withdraw 
a charge as not being heinous, and 
discharges accused see 

10) See Summary Procedure (5). 

M13 See Breach of the Peace (4). 


JURY. 


+ 


~ 


(1) The law requires a man to exercise 
his own understanding on the 
ease submitted to him, and to de- 
cide on evidence, not following 
blindly the opinion of his fellows. 
Where one of three in a —— of 

ı` five depends on the inspection and 
enquiries of the other two, .the 
verdict of the three is not that of 
a legal majority one is 

(2) Where trial by —— exists, the ver- 
dict of —— should be accepted, 
unless if is manifestly wrong. 
Verdict based on voluntary con- 
fessions just as good as verdict 
based on evidence. It is the pro- 
vince of to decide credibility 
of witnesses ... wee ue 

(8) Where, under Act X of 1872 s. 628, 
a Magistrate receives the report 
ofa , he is bound to act ac- 
cording to recommendation of 
majority. Where a number of 
jurors do not agree with one an- 
other in every respect, butall agree 
that a certain order passed by a 
Magistrate, taken as a whole, is 








not necessary, such jurors should. 


be counted together as objecting 


to the order ... wae ion" 


(4) See Verdict of Gyilty. 

(5) In his charge to a ——, Judge not 
bound to do more than lay care- 
fully and plainly before them the 
evidence ns recorded by himself, 
noticing discrepancies and incon- 
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Jury.—( Continued. ) 


INDEX (CRIMINAL RULINGS). 


sistencies, and pointing out gener- 
ally how it is for or against 
accused gia see vee 
(6) An agreement of accused persons to 
refer their case to a—— does 
not, if the verdict goes against 
them, deprive them of their legal 
rights aus ae eee 


K. 


Keer tae PEACE. 


A personcannot be called on, under 
Act Xof 1872 8.391, to enter into 
recognizances to ——, unless evi- 
dence points to specific act from 
which reasonable inference of like- 
lihood of breach of the peace may 


be drawn aa ee one 
M. 
MAGISTEATBS. 

——— would save inconvenience by 
asking accused whether they have 
done with prosecution witnesses 
before letting them go... sas 

MAJORITY. 


Legal ——. See Jury (1). 


MATERIAL Bro. 


(1) A Lower Court does not commit s 
when, being ordered to hear 
an important witness on retrial, it 
refuses to reconsider all the old 
evidence except in so far as it is 
affected by the new .. ans 
(2) It is a —— for a District Magistra 
to revive a case after discharge of 
accused under s, 215 Criminal 
Procedure Code sii See 
297 Criminal Procedure Code, 
which gives High Court power to 
correct any in any judicial 
proceeding of a subordinate Court, 
refers to errors in law, and not to 
errors in findings of fucts ove 





(3) S. 





AIIscHigr. 


(1) A charge of , even if combined 
with one of theft, is triable sum- 
marily under Act X of 1872 
8. 221 eee eee ove 

(2) A person commits —— by cutting 
trees on land which he claims, but 
of which, withont objection on 
his part, possession has been made 
over to another after an suction 
gale ses pee ves ove 

(8) To convict one of —— under s. 426 
Indian Penal Code, it is for prose- 
cution to prove that damage was 
caused with wrongful intent 

(4) To justify a conviction for , it 
must appear that accused has done 
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INDEX (CRIMINAL RULINGS). xlix 
Page. | Page. 
Misonrr.—~( Continued. ) Possess1on.— ( Continued ) 
a particular act with intent to (2) See Certificate of Administration (1). 
cause, on knowing it to be likely ' (3) Jurisdiction of Criminal Court in œ 
to cause, wrongful logs... ew =» 69 contested —— Gai «x. ad 
M : (4) An order of Magistrate retaining par- 
aici a ties in —— can only be pnssed 
(1) See Confession (1). after due judicial enquiry. A Joint 
(2) See Verdict of Guilty. Session Judge has no power in 
' ‘such a case ander Act X of 1872 
N. 8. 295 é . one E poe, eee #9] 
e. cea (5) See Breach of the Peace. 
X ; ' 7 F Powers oF MAGISTRATES. 
UISANCE. i 
In ti ai “501 Crimi ~| (1) Where an Assistant Commissioner 
E oe Unpar es ee in a Non-Regulation district, who 
na’ Procedure Code, itis necessary had been vested with first class 
- to show that eee of powers and with summary jurisdic- 
o Tean a i Ons 79 tion, had gone on furlough, and on 
PPA EE ass ee eis his return had been posted to an- 
O other place, held, that the transac- 
O Po tion could not be treated as a 
PIT EUGTLON ‘transfer’ so as to save all the 
(1) See plete hake (1). authority vested in the officer under 
- (2) See Datly Fine. Act X of 1872 s. 56, and that he 
Oxus Propanpr. See False Evidence (2). zd place ee aes Ee 52 
Owner oF Suor. See Ganja. ý (2) See Jurisdiction (9). 
P Pessumrtion. See Stolen Property (1). 
m ProrrretTary Rramr. ; 
ae a or AND Prace., See. A dispute about in cemetery 
SERN | should be tried in the Civil Court, 
PERJURY. not under ss. 630 or 532, Act X = 
Where High Court sanctions a pro- oP tee os i a Ae 
secution tor , It is implied that Prosecution. 
proper legal proceedings will be (1) See False Evidence (1) 
taken in a Court having jurisdic- (2) —— of a complainant underActX LV 
tion «4. = 2 -| HM of 1860 s. 211,without giving him 
Prea or GuLTY. See Confession (1). ° ee prove his charge, is : 
' lllega vee eee tee 0 
Poros Orricur. See Confession (8). (3) —— for perjury, See Perjury. 
Poutcs Raroer. 
Where a Magistrate proceeds on a—- R. ‘ 
which does not state that there RECALL. 
* was any collection 2 men of oe (1) In 2a warrant case accused is entitled 
opposite party in a ute, under to and cross-examine wit- 
Act X of 1872 s. 530, the procced- nesses as expressly provided by 
ing is not a sufficient proceeding Act X of 1872 s. 218, and where a 
under that section ~ .., ia 2 Magistrate had refused this right in 
— a case, and an order for a new trial 
Posskssion. : would involve hardship on accused, 
(1) Where two persons claimed the same who had suffered a good portion of 
ee of Sear property, neither _ the’ Sepa the High Court a 
eging e other was a co- acqui accused’. .., ssa 
sharer, and the Magistrate, without (2) Accused persons always have right to 
‘reference to right of ——, went prosecution witness, and 
into question of. who’ was in —, _ Tighf ceases only when they waive 
and maintained —— of the part it eat s.a » trd ave 48 
found in ——, held, that case fell 
under Act X of 18728. 530, and RECEIVER. , 
there was no necessity for High (1) See Stolen Property (1). 


Court to interfere ee ee 16! (2) See Theft. 
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e 
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Page. 
Racoanizanogs. See Breach of the Peace 
(1) and (2). 
Rexa. 


(1) See Detention. 
(2) See Fresh Evidence. 


Rerniar. See Material Error (1). 


Rasion. i 


As a Court of High Court can- 
not enter into question whether, 
on evidence before it, Lower Court 
has come to a right finding on the 
facts; though, it there is no evi- 
dence, a conviction may be set 
aside ag wrong in law ... 





Revival or CHARGE, See Jurisdiction (9). 


Sessions JUDGE. 


Power of and of Joint ——. 
See Possession (4). 





Sessions Triar. See Charge (1). 
SLAUGHTERING or Kins ade ase 


SOLEMN ArFinmaTion. See Detention (1). 


Srotun PROPERTY. 

(1) Possession of by persons acknow- 
ledging having received it, may be 
assumed to be dishonest in the 
absence of satisfactory explanation 

© (2) See Theft (1). 


SUBORDINATES Court, See Material Error. 





SUBSTANTIAL [RREGULARITIBS. See Irregu- 
larities. 
Suamany PROCHDURE. 

(1) See Mischief (1). 

(2) Whether a case is triable by —— 
must be determined on the com- 
plaint, not after record of evidence 

(3) Offences under Act V of 1861 s. 29 
do hot come within s. 40 Indian 
Penal Code, and cannot be tried 
under s. 148 Oriminal Procedure 
Code eee ae 

(4) See Powers of Magistrates. 

(5) It is an abuse of law to try by a 
case occupying seven days and 
filling 130 pages. A bond fide 
claim of title deprives Magistrate 
of jurisdiction to deal with a case 
by —— aa sve 

(6) Abuse of —— by Magistrate 

SUMMONS. . 
Dismissal of a —= case, 
missal (2). 
BYAMBOLIO POSSESSION. 


In the absence of evidence, ~-— en- 
‘ titled to consideration ... ei 





See' Dis- 
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Page. 


T: 
See Evidence (6). 


TAINTED EVIDENCE. 
THEFT, - 
Though a person convicted of—— 


cannot, in respect of the same 
property, be convicted of receiving 


stolen property, yet a person Ac- 
quit of theft, or not charged 
with it, may, in respect of the same 
roperty, be convicted of receiv- 
ing it knowing it to be stolen... 
'T HOROUGHPFARE. 


(1) Provisions of Act X of 1872 ss. 521 
to 523 applicable only when ob- 
struction occurs on se 

(2) See Nuisance. 
TRANSFER 
(1) Where it is desirable to —— the trial 
of acriminal case from one District 
Court to another, the proper course 
is to apply to the High Court o 





affidavits et és aid 
(2) See Powers of Magistrates. 
TITLE. 
è Claim of . See Summary Pro- 





cedure (5). 
y. 


Verpicr or QUILTY. 


Where a jury returned a against 

a person accused of murder, but 

refused to convict bim because 

there had been no eyc-witness of 

- his crime; and on a second charge 

from Judge refased to find him 

guilty at all, held, that the Judge 

e ought to have explained to the 

jury that the testimony of eye- 

witnesses was not necessary to 

establishment of a charge of mur- 

der, nnd that jury, if they had no 

doubt of the guilt of accused, 

were bound to give effect to their 
opinion 


4 





W. 


WAIVER or RIGHT. 


to examine and recall witnesses. 
See Recall (2). 
WARRANT. 


(1) Right of accused in —— cage. 
Recall (1). ' 
WIrTNEss. : 
(1) Credibility of See Jury (2). 
(2) Recall of ——. See Recall (1). 
(8) See Recall (2) and Magistrates. 


W nonGFULL INTENT. See Mischief (8). 
W RONGFULL Loss. See Mischief (4). 





See 
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RULES AND ORDERS OF THE HIGH COURT. 





Memo. ne A.—Instructions to be obsery- 
ed in p tion of Annual Statements, 
Judicial ¢ Criminal), Nos. 2,3, and 4 ... 

Memo. No, A.—Instractions to be observ 
ed in preparation of Annual Statements, 
Judicial (Civil), Nos. 2, 3, and 4 wee 

No. 1.—Strength of Civil Court Ameen 

establishments regulated by work i 

No. 2.—Form of application for certificate 
of administration 

No. 3.—Attachment or withdrawal of at- 
tachmentin execution to be notified to 
District Collector 

No. 4.—Seals and signatures of Judicial 
Officers and name of Court issuing pro- 
cesses to be clearly rendered 

No. 5.—Stamping documents after execu- 
tion. Prosecution 

p Letter No. 1.—Instructions for 

pip eaaen of Annual Report by Judges 
Justice 

Bener Letter No. 3.—Portion of Circular 
Memo, No, 3 of lat February, 1873, res- 
cinded eee 

General Letter No, 4.—Cases struck off on 
plaintiff's default entered as “ otherwise 
disposed of” in quarterly review ave 


Page, 


Circular Order No. 1.—Criminal Courts 
close only on Treasury Holidays aes 
General Letter No. 1.—Change in Quar- 
terly Statement D, Part I. ee 
General Letter No. 2.—Judges and Magis- 
trates to submit Quarterly Statements 
D and E separately to High Court 
General Letter No. 5.—Specimens of all 
ga kept in subordinate Courts 
ed for one 
General Letter No. 6 —Government Order, 


allowing Small Cause Court clerks to 
draw cheques on head treasury, can- 
celled 


Circular Order No. 6.—Applicationa for 
repairs or construction 

Circular Order No. 7.—Amendments al- 
lowed in plaints to be made at once 

Circular Order No. 2.—Date of execu- 
tion of death warrant to be not less 
than 21 days from date of issue eee 

Circular Order No, 8.—Uses of small new 
seals 


Circular Order No. 9.—Evasion of sang 
law by money-lenders, Promissory notes 
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REVENUE CIRCULARS. 








December, 1875. 


No. 1.—Requires an annual report in 
place of half-yearly reports on working 
of rules made under Coinage Act of 
1870 

No. 2.—Draws attention to C. O. No. 7 of 
1875 about claims made to deposits by 
holders of administration certificates . 

No. 3.—Copper coins to be received in 
onoi Government dues only 

No. 4.— Revised questions for treasury 
inspections 

No. 5.—Adds a condition to prescribed 
form of putwaries’ conduct 

No. 6.—Duties of Collectors when un- 
stamped or insufficiently stamped docu- 
ments are produced before them me 


January, 1876. 


No. 1.—<Annual bills of record-room con- 
tingencies superseded by detailed month- 
ly bills eae 

Rio. 2 Sireli of farmers—Property in 
Bengal ene 

No. 3.—Board’s Rule 8, Section I, about 
issue of stamps after 27th of the month 

No. 4,—Certificate of payment of purchase- 
money of tenure sold under Reg. VILL of 
1819 not liable to stamp as conveyance.. 

No. 5.—Non-judicial stamps 

No. 6.—District Superintendent of Police— 
Excise duties Ke 


February, 1876. 


No. 1.—Adds a clause (4) to Board's 
Rules, Chapter VILL, Section 9 vee 

No. 2.—B8ubstitutes Rules 3 to 10 for 
Clauses 3 to 6, Section VI, Chapter II, 
Board's Rules 

No. 3.—Return of surrendered rowannahs 

No. 4.—Responsibility of Serishtadars as 
regards stamp frauds or 

No. 5.—COhbapter XII, Addendum. “ Re- 
venue Agents” 

No. 6.—Copying and searching fees dis- 
tinct from Court fees 

No. 7.—General power of attorney to be 
produced on each occasion of various 

e persons acting under it 


March, 1876. 


No. 1.—New table of rates of discount on 
sale of stamps eee 

No. 2,—Interportal steamers exempted 
from Rule 6, Section V, Chapter V 

No. 3 — Additional rules for sale and use ‘of 
Court-fee stamps 

No. 4.—Return No. VI B. to be submitted 
in future to Legal Remembrancer 

No. 5.— Corrections in form of License for 
vend of stamps one 

April, 1876. 


No. 1.—Atraffee rowanahs, challeans, and 
boat-notes not to be sent to Board's 
office 

No. 2.—Certificates of purchase-money 
are not conveyances, and should not be 
stamped.—C. O. No. 4 of January, 1876, 
cancelled see 

No. 8.—Mukhtarnamah filed by revenue 

è agent entitles him only to plead, and 
not to take away valuable documents, &c., 
special powers being needed for such 


purposes ore 

No. 4.—Securities taken from officers en- 

trusted with public money ove 
May, 1876. 


No. 1.—Revieed rules relating to the 
“ Fund for the Improvement of Govern- 
ment and certain temporarily settled es- 
tates” 

No, 2.—Amended Quarterly Return No. x 

No. 3.—Proper examination of treasure 
and accounts eee 

No, 4.—Indents 

No. 5.—Value of stamps stored in Sub- 
divisions - oes 

No. 6.—Sale proceeds of railway lands 

No. 7.—Details of land-revenne—Excise 
and Stamp Return 

No. 8.—8tamp Return No. XXXV re 

No. 9.—New Hydrometer Tables oe 

No. 10.—Counterfoila of excise pepe in 
Form 15 

June, 1876. 


No. 1.—-Wards’ bills 

No. 2.—Limit of Tari possessed or sold 
raised from 4 to 12 seers. Exception 
as regards Pachwai sae 
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CIVIL RULINGS. 





The 4th November 1876, 


Present : j 


Sir James W. Colvile, Sir Burnes Peacock, 
Sir Montague -E. Smith, und Sir Robert 
P. Collier, a 


Questions of Fact—Appeal to Privy Council, 


On Appeal from the High Court of Judi- 
cature at Fort Williamin Bengal.* 


_ Rajah Jugojeebun Lall Dhubal Deb 
versus 


Kartick Chunder Bondopadhya (now Chunder 
Churn Banerjee), 
Their Lordships refused to reverse a decision of the 
a ts Court upon a question of fact in which that Court 
b 


before it the decuments and the evidence of the 


witnesses, and had an opportunity of judging of the 
demeanour of the witnesses, 


THIS was a suit upon a bond, the exedu- 
tion of which was denied by the defendant, 
and the sole question was whether the 
document was a genuine one or not. The 
Court of first instance found that it was 
genuine. The High Court, upon appeal, 
came to the conclusion that the evidence was 
not sufficient to establish its genuineness, 
and reversed the decision of the Court below. 
But subsequently the plaintiff produced 
further evidence,—evidence of a character 
which, if true, would be conclusive, namely, 
of an admission of the defendant, —and 
sought for a review upon this new evidence. 
The High Court granted that review, nnd 
upon that new evidence, and further upon 
examination of both the parties, they came 
to the clear conclusion that the bond was 
genuine. The appeal is against that deci- 
sion. Their Lordships are asked to reverse 





* From the judgment of Bayley and Mitter, JJ. 
decided on the 16th May 1868, 


a decision of the High Court upon a question 
of fact, in which the High Court had the 
documents and had the evidence of the 
witnesses before them, and had an oppor- 
tunity, which of .course their Lordships have 
not, of judging of the demeanour of the 
witnesses on both sides. 

Under these circumstances their Lordships 
are of opinion that the decision of the High 
Court ought not to be reversed. They will 
humbly advise Her Majesty to confirm that 
decision, and to dismiss this appeal. 





The 17th November 1875. 


Present: 


© 

Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, aud Sir Robert 
P. Collier. 


Act VILI of 1859 s. 2—Cause of Action— 
Adjudicated Issues. 


On Appeal from ihe High Court of Judi- 
cature at Fort Williom in Bengal.* 


Krishna Behari Roy 
versus 


Bunwari Lall Roy (now Brojeswari Chow- 
dhranee) and unother, : 


The expression “ cause’ of action” in Act VIII of 
1859s. 2 cannot be taken in 1ts literal and most restricted 
sense. Where a material issue bas been tired and 
determined between the same parties in a proper ay 
and in a competent Court, as to the status of oneo 
them in relation to the other, it cannot be again tried in 
another suit between them. 


TH1s was n suit brought by the appellant, 
claiming to be the heir of Goursoonder Roy, 
to set aside an adoption of the respondent 


* From the judgment of Kemp and Glover, JJ., 
decided on the 4th Jannary 1878. 
1 


Civil 





Bunwari Lall, alleged to have been made 
by the widow of Goursoonder Roy. One 
of the defence set up by Bunwari Lall 
god by his mother, who was joined in the 
suit as defendant, was that the question of 
the validity of the adoption of Bunwari 
Lall had been alrendy decided in a former 
Buit, to which the present appellant Krishna 
Behari Roy was a party. An issue wag 
reised upon that defence. Now, it appears 
that a former suit had occurred, which was 
of this nature: Banwari Lall had brought 
an action ogaiust some putneedars who 
claimed under putnee leases granted by his 
adoptive mother. The ground on which he 
sought to set aside the leases was that she 
had exceeded her power in granting them, 
inasmuch as she had only a widow’s estate, 
It is not necessary to state more respecting 
the object of that suit. An issue was raised 
in it upon the question whether Bunwar! 
Lall had been validly adopted. The present 
appellant and plaintiff Krishna Behari Roy 
intervened in that suit, upon the grovud 
that he was the heir of Goursoonder Roy, 
and, as the heir, had a right to intervene to 
dispute the title of Bunwari Lall as his 
adopted son. It does not appear very 
clearly at what period of the suit that issue 
was raised—whether before or after Krishna 
Behari Roy intervened—but undoubtedly it 
was raised, aud is in substance the sume as 
the issue raised in the present suit. ‘The 
issue was tried, and the Principal Sudder 
Ameen found against the intervenor and in 
favor of the adoption. He also found in 
favor of the putneedar, that the putnee 
could not be set aside. The pnrtneedar 
having a decision in his favor was, of 
course, entisfied with that decree, but 
Krishna Behari Roy being dissatisfled with 
the finding upon the issue as to the adoption, 
appealed to the Civil Judge. On this appeal, 
the decision of the Principal Sudder Ameen 
was affirmed. Again he appenled from the 
Civil Judge to the High Court, which, after 
fully hearing the case upon the issue of 
adoption, affirmed the decisions of the Courts 
below. There exists, therefore, a final and 
complete judgment upon the issue rnised 
either at the instance of Krishna Behari 
Roy, or which he adopted, on the very 
question which he seeks again to raise in 
this suit. 

Both the Courts below have held that 
the present suit is barred by reason of the 
judgment in the former one. The ground 
of the present anpeal ib that they are wong, 
inasmuch as it is said that the case does 
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not come within Section 2 of Act VIO of 
1859. Now the Section is this :—“ The 
“(Civil Courts shall not take cognizance of 
“any suit brought on a cause of action 
“which shall have been heard and deter- 
“mined by a Court of competent jurisdiction 
‘Sin a former suit between the same parties 
‘Sor between parties under whom they 
“claim.” Their Lordships are of opinion 
that the expression “cause of action” can-. 
not be taken in its literal aud most restrict- 
ed sense. But however that may be, by 
the general lag, where a material issue has 
been tried ng determined between the same 
parties in a’ proper suit, and in ,a 
competent Court, as to the status of one 
of them in relation to the other, it cannot, 
in their opinion, be again tried in another 
suit between them. 

It is not necessary for their Lordships to 
go at length into the reasons for their 
decision, because those reasons gppear in a 
recent judgment of this Board in the case 
of Soorjomouee Dayee v. Suddanund Mola- 
patter. In that judgment it is said, after 
referenca to the second Clause of Act VIIL: 
“Their Lordships are of opinion that the 
‘term ‘cause of uction?’ is to be construed 
‘with reference rather to the substance 
“than to the form of action, and they are 
‘of opinion that in this case the cause of 
“action was in substance to declare the will 
“invalid, on the ground of the want of 
“power of the testator to devise the pro- 
“perty he dealt with. But even if this 
‘inter pretation were not correct. their Lord- 
“ships are of opinion that this clause in the 
‘“€ode of Procedure would by no means 
“prevent the operation of the general law 
“relnting to res judicata, founded on the 
“ principle ‘nemo debet bis verari pro eadem 
“eausd” This law hns been inıd down by 
“a series of cases in this country with 
“which the profession is familiar. It has 
“probably never been better laid down 
“than in a case which was referred to in the 
“8rd Volume of Atkynsa, Gregory v. Moles- 
“worth, in which Lord Hardwicke held 
‘that where a question was necessarily 
‘decided in effect, though not in express 
"terms, between parties to the suit, they 
“ could not raise the snme question as between 
‘themselves in any other suit iu any other 
“ form ; and that decision has been followed 
“by a long course of decisions, the greater 
“ part of which will be found noticed m the 
“very able notes of Mr. Smith to the case of 
“the Duchess of Kingston.” 

A decision of the High Court of Bengal 
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has been referred to, the case of Sheikh 
Rahmatalla v. Sheikh Sariutulla Kagghi, in 
the lst Bengal Law Reports, page 68, as 
having a contrary tendency. All their 
Lordships desire to say of it is that, as 
reported, it does not appear to be consistent 
with their judgment in the former appeal to 
which I have referred, nor with their opinion 
in the present case. The decision is of so 
recent a date that they desire to say no 
more upon it. 

On reference to some notes of Mr. 
Broughton on this Section of, Act VIII of 
1859, it appears that the decisiqns have not 
been uniform in the Courts in India. 
Several of them are opposed to that 
referred to. 

It was suggested by Mr. Cave that the 
former jadgment ought not to be binding, 
because certain. witnesses having been 
examined before the present appellant inter- 
vened in the suit, he was refused the oppor- 
tunity of cross-examining them, Their 
Lordshins think that such an objection 
is no anawer to the defence arising from the 
former judgment. If there had been any 
miscarriage of that kind, the matter was one 
for appeal in that suit, The objection does 
not appear to have been raised in the appeals 
which were successively made in that suit 
to the Civil Judge and to the High Court ; 
hut whether it was so raised or not, their 
Lordships think that they cannot affect the 
operation of the final judgment, which must 
be tuken to have been rightly given. 

In the result, their Lordships will humbly 
advise Her Majesty to dismiss this appeal, 
and to affirm the judgments below with costs. 








The 19th November 1875. 


Present : 

Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. ' 

Mistake in Settlement Papers— Tenants not con- 


cluded—Rez. XXV of 1802—Grunts before 
Permanent Settlement— Objections. 


Qn Appeal from the High Court of Judi- 
cature at Madras. 


Stri Raja Vyricherla Raz Balindoor - 
TETSUS 


Nadiminti Bagavat Sastri. 


Tenants are not concluded by a mistake in settle- 
meut papers, nor does Regulation XXV of 1802 provide 
for, forfeiture of mghts by parties who by carelessness 


or accident allow their land to be misdescribed in settle- 
ment proceedings. 

Whether grants made by a zemindar before perma- 
nent settlement are, or ate not, binding on his successors, 
—their Lordships’ minds inclining stiongly to the affir- 
mative side of the alternative—as the question Was not 
raised in the Courts below, it was not considered to be 
ae to the appellants in the appeal to the Privy Coun- 
cl 


THE question to be determined on this 
appeal is whether the appellant, the zemindar 
of Kurupan, is entitled to turn the respond: 
ents, who are certain Brahmins claiming to 
have an agraharum tenure in the villnge of 
Turakanayuduvalasa, out of possession of 
that village, and to recover the mesne profits 
from the time specified in the plainte The 
case of the plaintiff is thus stated in the 9th 
paragraphof the plaint. Hethere says:—‘ In 
“ the year 1857 I attained my majority, aud 
“ took charge of the zemindary. The smd 
“village was until then enjoyed as n jeroyti 
“ portion of my zemindary for many yenrs, 
“and was severed therefrom only in the 
“year 1857. It is therefore prayed that the 
“ Court may adjudge to me the jeroyti vil- 
“ lago of Turnkanayuduvalaga (situated withe 
“in the boundaries hereunder spécified, and 
“yielding at present an annual income of 
Rs. 1,000), together with the produce 
“ made over to the defendant by the Court, 
“ang also the produce subsequently enjoyed 
“by him, with interest thereon, amounting 
“io Rs. 39,577-13-4, as per schedule.” 
The plaint therefore treats the restoration of 
p@session to the defendants under a former 
decree, of which the execution was in 1855 
directed by the Sudder Court to be made, ne 
a species of trespass. It seeks to reopen 
the settlement of account made by or in con- 
lormity with that dectee ; and to recover 
back the sum then paid with subsequent 
inesne profits, ‘The suit is brought not upon 
nuy notice to determine an alleged tenaucy- 
ut-will, but as upon an act of trespass giv- 
ing aright of action from a particular time. 
It is difficult to reconcile such a claim with 
ihe admitted facts of the case ; or to see how 
upon any view of the evidence in the cause 
the plaintiff could obtain the particular 
relief which he has prayed. 


It is not their Lordships’ intention to fol- 
low Mr. Mayne through that wilderness of 
litigation in which they have been very 
clearly guided by him ; the history of which 
dogs not present by any means n favorable 
picture of the administration of justice in the 
Presidency of Madras (or xt all events in the 
ilistiict of Vizagapatam), during the greater 
part of the present century. It may be 
necessary hereafter to refer to some of those 
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proceedings which have a peculiar bearing 
upon the points raised by the present appeal. 
It is sufficient, however, for the present to 
observe that in J861, when the former decree 


° above referred to was finally executed, there 


was, 28 it were, a new point of depa! ture. 

The Brahmins were then reinstated, under 
the authority of the Court, in possession of 
their village, and recovered a certain portion 
gf the mesne profits received by the zemindar 
after the estate had been made over to him 
upon the taking off of the zuft or attachment. 
The zemindar, on the other hand, was left to 
assert what rights be had to impeach this 
agiaharum tenure in a new and independent 
suit; and this suit, which was commenced 
in 1864, has been treated in the Courts below, 
and may here be treated, as one brought for 
that purpose. Nor again is it necessary to 
consider in detail the earlier stages of this 
new litigation, or in particular the proceed- 
ings in which his right, whatever it might 
be, was held to be barred by the decree 
obtained in 1807, because the High Court 
having rejected that view of the case, and 
also departed from the view which it had 
itself originally entertained, to the effect that 
the suit was barred by the statute of limita- 
tions, finally, by the order of the 26th of 
March 1866, sent the parties back to trial on 
these two issues, viz, Ist, whether the 
“ defendant at the date of the suit held the 
“village in question under the grant made 
*“ to his ancestor before the date of the pêr- 
“ manent settlement ?” and 2nd, “ whether 
“the defendants’ holding under such grant 
“ was knttubadi or other tenure, subject to a 
“ fixed quit-rent which the plaintiff could not 
“ legally determine ? ” 

Now, as the case comes before their Lord- 
ships, those two issues have been found by 
the two Indian Courts which last dealt with 
them in favor of the plaintiff Therefore, 
so far as they are findings upon matters of 
fact, they are findings which this tribunal, in 
accordance with its ordinary rule, will not be 
disposed to question. As to the first issue, 
Mr. Mayne, in the course of his able argu- 
meut, was almost constrained to admit that 
he could not impeach the correctness of it. 
The evidence upon which the Court came to 
its conclusion on the first issue depended in 
part upon two documents, of which the 
genuineness had been contested, but which 
both Courts have found to be genuine,—I 
meann the dombala of Mr. Webb on the 20th 
May 1800, which clearly treated the village 
as then held as an agraharum by the Brab- 
mins, and directed that it shonld be relin- 


quished to him on his paying the customary 
yearly shrotrium to the zemiodar of Kuru- 
pam of Rs. 150. That was followed by a 
putta, also found to be genuine, whereby the 
then zemindar, or his guardian in his name, 
stated that, “as my ancestors have granted 
“to you the agraharum of Turukanayadi- 
“ valaga, attached to our jagheir of Kuru- 
“pam Taluk, I again grant it to you as 
“ ekabhogam (entirely) in the name of Shri 
“ Swami, fixing a sbrotrium (revenue) of 
“ Rs. 150. Therefore you and your descend- 
“nants may extensively improve and enjoy 
“it, paying .the shrotrium (revenue) every 
‘year, and bestowing blessings upon us, 
“He who maiutnins what another gives, 
“ gaina a virtue double that he gets by giv- 
“ing it himself.” 

It seems to their Lordships that the Court, 
finding those documents to be genuine, have 
rightly come to the conclusion that they 
establish the affirmative of the issue in 
favor of the plaintiff; that whatever may 
have been the original grant, of which the 
first seems to have been a grant absolutely 
rent-free to the Brahmins, it must be taken 
that in some way or another the rights of the 
Brahmins had become modified to that extent, 
that they were to hold this village only sub- 
ject to the payment of the shrotrium or fixed 
rent of Rs. 150, and that that was the state 
of things in 1800, and before the completion 
of the perpetual settlement of the zemin- 
dary. 

That being so, the only question that 
would remain would be whether the Court, 
finding that, was correct in coming, from 
tlmt conclusion und upon the other evidence 
in the cnuse, to its finding on the second 
issue, ‘“ that the defendant’s holding under 
“ that grant was kattubadi, or other tenure 
“subject to a fixed quit-reat, which the 
“ plaintiff could not legally determine.” 

The principal ground upon which the cor- 
rectness of that finding has been attacked is 
that it ‘is conclusively shown by the lista of 
the zemindary property, upon which the 
perpetual settlemeut was made, that the vil- 
lage was entered in those lists, aud must 
therefore have been trented in the settlement 
made upon them as a jerayeti village, and nos 
as a shrotrium or agrahaium village. ‘That 
raises the question, what is the effect ofa 
mistake in this description of the village 
upon the second issue raised in this cuuse. 
That there was in the proper sense of the 
term a mistake, is rensonable to conclude 
from the dombala of Mr. Webb, because Mr. 
Webb appears to have been the Collector 
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‘who was taking a large if not the sole part 
in making the permanent settlement, and if 
he in 1800 was satisfied that this was a 
shrotrium village and directed that as a shro- 
trium village it should be delivered over to 
the Brahmins, he would hardly proceed 
consciously or intentionally to enter it as n 
jernyeti village in the settlement. But how- 
ever that may be, the question is, what is 
the effect of the entry upon the interest of 
the bolders of an agraharum tenure? Their 
Lordships cannot find any authority for say- 
ing that it is conclusive agninet the rights of 
the tenants. They were not necessarily 
parties to the proceedings which resulted in 
the settlement between the zemindar and the 
Government. It may be conceived that the 
Brahmins, as they said they were in fact, 
though the evidence does not support their 
allegation, might have been absent whilat the 
proceedings were pending. There seems to 
be nothing in the Regulations, as their Lord- 
ships read them, which would so conclude 
them. No doubt if the village hnd been 
entered as a shrotrium village in the settle- 
ment papers, that would have been conclu- 
sive as to the rights of the Bralimins against 
the zemindar, ngainst the Government, 
against any purchaser at a sule for arreara of 
revenue, and in fact agninst all the world. 
But the Settlement Regulation XXV of 1802 
does not contain anything which says that if 
the patties by carelessness or by accident 
allow their village to be misdescribed they 
are to forfeit their rights. It does not 
even say that all the shrotrium grants which 
then existed, and which were to be protected 
ngninst future enhancement, were té be 
registered ; and, on the other hand, that 
Regulation is followed by a subsequent Regu- 
lation of 1822, which declares that the pro- 
visions of the former Regulntion were not 
meant to define, limit, infringe, or destroy 
the actual rights of any description of land- 
lords or tenants, but merely to point out in 
what way the tenants might be proceeded 
aguinst in the event of their not paying the 
rents justly due from them, leaving them to 
recover their rights infringed, with full costs 
und damages, in the Courts of Justice, It 
cannot be said that as a matter of law and of 
right the parties have forfeited the interest 
which they would otherwise have in this 
tenure, by reason of the misdescription of 
the village iu the settlement papers. 

It has, however, been agreed by Mr. 
Mayne that the insertion of the villnge os a 
jernyeti village nt least affords the strongest 
presumption that the parties then knew that 
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they had not a good agraharom, and of their 
acquiescence in that description as correct ; 
but that presumption seem$ to their Lord- 
ships to be rebutted by all that subsequentl 
took place. They were first dispossessed 
some short time after the settlement in 1807. 
They immediately asserted their rights, and 
the decision of the Court, so far as it went, 
was in their favor. The effect of it was 
that the zemindar had taken possession ofghe 
village forcibly, or at all events not under n 
judicial decision ; and that according to the 
law as laid down in the Regulations, the only 
way in which he could interfere with the 
right claimed by the Brahmins was by a 
regular suit. Accordingly, the Brahmins 
were ngain put into possession. The zemin- 
dars for the time being seem to have acquies- 
ced for nearly 20 years in that decision ; and 
but for the decisions in India, by which it 
has been ruled that questions between land- 
Jord and tenant, and particularly questions 
of enhancement of rent, are not within the 
operation of the Statute of Limitations, there 
would have been no answer whatever to the 
proposition that the righs of re-entry of tho 
zemindar, if it had ever existed, had been 
barred by Inpse of time. 

Their Lordships aie therefore of opinion 
that both the issues have properly been 
found in favor of the defendant. 

There remains to be noticed the further 
question which was raised by Mr. Mayne, 
Piz., that these grants were, at most, grants 
by the zemindar which could take effect only 
during the life of the particular zemindar, 
and, unless affirmed by his successor, were 
voidable. Whether assuming that proposi- 
tion to be coriect the particular suit as it ig 
framed could have been supported may well 
be doubted. Bat their Lordships have 
already intimated their opinion that this point, 
which was not taken in the present suit iu 
the Courts below, is not open fo Mr. Mayne 
upon the present appeal. They will not 
therefore say more upon it, than that ic 
would have required strong authority to 
convince them that grants made by a zemin- 
dar before the estate was permanently settled, 
and became subject tothe rules which may 
have been laid down in the Madras Regula- 
tions as to subsequent alienations of this 
kind, were not binding upon the successors 
of the grantor. 

Their Lordships will humbly advise Her 
Majesty to affirm the decree of the High 
Court which is the subject of the prerent 
appeal, and to dismiss the nppeal with costa. 
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The 24th November 1875. 


e 
Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Confirmation of Possession—Onus Probandt, 


° Case No. 1041 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 12th February 1874, reversing a 
decision of the Sudder Moonsiff of that 
district, dated the 10th July 1872. 


Sansar Roy (Piaintiff) Appellant, 
VETSUS 


Indrasun Roy nnd others (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


Baboos Chunder Madhub Ghose and Muree 
Hur Nath for Respondents. 


” A plaintiff who comes into Court alleging possession, 


and that that possession has been threatened by th 
acts of the defendant, and asking for confirmation o 
that possession, is bound to prove that he is in possession. 


Kemp, J.—WE do uot consider it neces- 
sary to hear the respondents’ plender in this 
case. The plaintiff's suit, ns he chose to frame 
it, was that he was in possession of 
20 beegahs of land, and that the defendants 
had in a criminal suit asserted that they had 
the kashtkaree rights in those Innda; that the 
criminal suit was disposed of without any 
adjudication of the right of either party; 
that guards were appointed to look after and 
protect the crops of the disputed Inanda, but 
that the defendants, without any right to the 
crops, forcibly curried them away; that by 
this conduct on their part, the plaintiffs 
possession has been interrupted, and injury 
accrued to him. He therefore brings this 
suit, and prays that his possession of the land 
in suit may be confirmed. The written state- 
ments of the defendants are to the effect that 
they are in possession of the lands in dispute, 
and that the plaintiff is not in possession; 


which his claim: of right has already been 
dismissed in a former suit. The first Court 
gave the plaintiff a decree, the second Court 
reversed that decision. The Subordinate 
Judge says that he has carefully gone 
through the evidence ; that he has inspected 
the land and examined independent witnesses 
on the spot; that amongst the witnesses 
examined was the patwaree of the villige; 
and that he has come to the conclusion that 
the plaintiff is not in possession. It is true 
that he goes on to sny that this is an 
endeavour on he part of the plaintiff to 
obtain possession of 901 beegahs of land 
called cheragah,‘regpecting which his former 
ruit hnd been dismissed ; but the Subordinate 
Judge also says that the plaintiff's possession 
of the 20 beegnhs has not been proved, and 
he gives his reasons for this finding, uamely— 
that the plaintiff has not filed the jumma- 
bundee papers of these lands, and that the 
patwaree and the other witnesses examined 
on the spot established the defendants’ posses- 
eion over these 20 beeguls. Again, in the 
latter portion of his decision, he says that 
“in the face of the positive evidence of the 
“patwaiee and the neighbouring ryots who 
“have sworn to the ingenuity of the plaintiff 
“having sued for the same land in part, for 
“the integral of which his former suit failed,” 
and of the fact that he distrusted the evidence 
of the plaintiff's witnesses, alleging the plain- 
tiff’s possession, and alleging opposition offered 
to him; and further of the face that he found 
no guards on the spot when he visited the 
disputed land, he came to the conclusion that 
the defendants are in possession of the 
20 *%eegnhs, the subject of suit; that the 
plaintiff had not made out that the defendants 
threatened to disturb his possession which ia 
the ground on which he prayed for a decla- 
ration of title, aud therefore that no adjudi- 
cation of title was necessary; that the plain- 
tiffs course is to sue for possession by 
investigation of title, if he has any. 

We think there has been a clear finding tn 
this case. The plaintiff who came into Court 
alleging that he was in possession, and that 
that porsession had been threatened by thé 
nets of the defendants and asking for con- 
firmation of that possession, was bound to 
prove that he was in possession, The Court 
below has found on a question of fuct on the 
evidence that the defendants nre in posses- 
sion of the disputed landea, and not the plain- 
tiff, and has therefore refused to confirm the 


‘alleged title of the plaintiff, leaving him to 


and that this is an attempt on the part of | sue in an ejectment suit to establish his title. 


the plaintiff to recover possession of land to | 


` 


We diəmiss the special appeal with costs. 


1876.] Civil 





The 80th November 1875. 


Present: 


The Hon’ble F. B. Kemp, Judge. 
Morligage — Security —Appeal— Objections, 
Case No. 2672 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 6th July 
1874, reversing a decision of the Moon- 
siff of Champa:un, dated the 80th May 
1878. ` . 

Pitambur Misser (one of the Defendants) 

Appellant, 


VETsUS 


Rum Surun Sookool (Plaintiff) Respondent. 
Baboo Bama Churn Banerjee for Appellant. 
Baboo Nil Madhub Bose for Respondeut. 


Where a mortgagee was deprived by the wrongful 
acts of the mortgagor of a portion of the land which 
constituted the only security for the mortgage-loan, 
HKLD that he was entitled to recover fiom the mortga- 
gor so much of the consideration-money as‘ was in 
proportion to the land of which he had been deprived. 

An objection not tuken in the grounds of appeal, 
cannot be entertamed at the hearing, 


L 


In this case the plaintiff sued, alleging that 
his father obtained a zur-i-pesligee lease from 
Pitambur Misser and Khoogul; the term of 
` the lease being up to 1281 F.S. iu respect 

of 7 beeguhs 6 cottahs of land situated? in 
Mouzah Mohanundpore, the jumma payable 
being Rs. 17-12, and the consider- 
ation Rs. 143; that subsequent to this 
transaction, Glureeb Misser, the brother of 
plaintifi’s father’s lessor, Pitambur Misser, 
sued claiming 11 cottahs of land out of the 
7 beegahs 5 cottahs for which the zur-i- 
pesbgee lease had been granted to the plain- 
tiff; that the suit of Ghureeb Musser was 
decreed, and the plaintiff was saddled with 
the payment of wasilat as also costs, and 
that, in execution of that decree, Ghureeb 
Misser obtained possession of the 11 cottahs 
subject of that suit, aud thus deprived the 
plaintiff of possession. The plaintiff, there- 
fore, brings this suit to recover so much of 
the Rs. 143 oconsideration-money as is 
covered by the 11 cottahs of land, of which 
he has been deprived in exeoution of the 
decree of Ghureeh Misser. He also sues 
fur -recovery~ of the wasilat which he had 
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to pay in the suit of Ghureeb Misser, nnd the 
costs of the same suit., 

The issues laid down in the first Court 
were, Ist, whether the pluintiff owing 
to his being dispossessed of a portion of the 
mortgaged property, is entitled to get a 
refund of the mortgage-money in proportion 
to that share or not, and whether consider- 
ation passed in respect of the morigage, a 
portion of which considerntion-money «he 
plaintiff asks to have refunded to him; and 
2nd, whether the plaintiff is entitled to 
receive from the defendant No. 1 in this suit 
the mesne profits and costs which he had to 
pay in the suit of Ghureeb Misser. The 
Moounsiff declined to euter into the question 
whether consideration passed or not, inas- 
much as the suit being for a small portion of 
the consideration-money, it did not seem 
proper to the Moonsiff to enquire whether 
any consideration passed or not. He also 
held that as the zur-i-peshges transaction 
was joint in respect of the 7 beegahs 5 
cottahs the debt was also joint, and as in the 
former decision, that is to say, the decision 
between Ghureeb Misser as plaintif and 
the present plaintiff as defendant, it had been 
held that the 7 beegahs 6 cottnhs of lang 
pledged consisted of several kinds of eujiiva- 
tion, therefore it wus impossible under the 
olicumstances to ascertain what amount of 
interest the plaintiff was deprived of on 
nccouut of the 11 cottahs of land which 
Went out of the possession of the plaintiff, 
and in consideration of it what amount of 
mortgage-money ought to be refunded. The 
Moonsiff, therefore, held that the plaiutif’s 
claim for a refund of Rs. 10-15 could 
not be allowed, and further that the plain- 
tiff could not receive the mesye profits 
claimed, because the plaintiff had to pay these 
mesne profits on account of his being found 
in wrougful possession of the 11 cottals, sub- 
ject of that suit. Then, with reference to 
the question of costs, the Moonsiff says that 
it was entirely in the discretion of the 
plaintif to appear in the suit bronght by 
Glhureeb Misser, or not to appear, and, there- 
fore, if he chose to appear, and has been 
saddled with the costs, he is liable for the 
same. He therefore dismissed the plaintiff's 
suit. 


This decision haa, in my opinion, been 
very properly reversed by the Judge. The 
Judge hus held that consideration passed, 
and that the plaintiff had been deprived of 
11 cottahs of land out of the property which 
was mortgaged to his father on an advance 
of Res.: 148 by ‘ the fraudulent conduct 
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of the mortgagor Pitambur. The Judge 
says that the plaintiff was put in possession 
by the defendant of certain lands as security 
for a certain loan; that a part of this land 
turns out not to have been the property of 
the defendant who pledged it, and the plain- 
tiff consequently has to stand a suit by the 
rightful owner in which he is cast in costs 
and has to make good the mesne profits and 
alse to give up the land ; that all this has 
been brought upon the plaintiff by no fault 
of his own, but solely by the fraud of the 
first defendant, and, in addition to all this, the 
Judge remarks that the plaintiff is left in 
possession of 11 cottahs of land less than 
he is entitled to as security for his loan. 
Further the Judge says, that he sees no 
fairer way of arriving at the amount which 
the plaintiff is entitled to recover than by 
dividing the amount lent on the land pledged 
equally having regard to the area of that 
land, and that dividing it in that way, the 
plaintiff is entitled to the sum claimed by 
him in proportion to the 11 cottahs of land 
from which he has been dispossessed. 

The main points taken in special appeal 
ore, lst, that the plaiutiffa suit in its 
present shape ought not to have been enter- 
tained, inasmuch as this being an usufruct- 
uary mortgage, if the plaintiff has been 
deprived of any of the lands subject of the 
emortgage, aud which represented the security 
for the amount advanced by him, he is at 
liberty at the end of the lease which does 
not expire until 1281, if that sum is not 
satisfied, to hold on until he is satisfied 
from the profits of the mortgaged pro- 
perty. The next objection taken is that 
the principle of calculation adopted by the 
Judge is not a sound one, inasmuch as it 
has been held in the former suit that the 
lands are not all of the same description, 
but that they vary both in quality and value. 
With reference to the last objection which 
is a specious one, I may observe that it is 
not taken in the grounds of appenl, and it 
cannot therefore be entertained now. With 
reference to the first contention, I think it 
is very clear that the plaintiff is entitled to 
recover the sum claimed by him. The land 
which was mortgaged to him was the only 
security which he had for the repayment of 
the money advanced; it is admitted that 
Rs. 148 were advanced upon 7 beegalis 
5 cottahs of land; it is also admitted that 
the plaintiff has been deprived by the acts of 
the mortgagor of ‘a portion of the land 
which represents the security he has for his 
loan, and he is entitled to recover from the 


mortgagor, specini appellant, a sum in pro- 
portion to the lands of which he bas thus 
been deprived by the wrongful act of the 
said defendant, special appellant. 

The special appeal is therefore dismissed 
with costs. 


The lat December 1875. 


Present: 


The Hon’ble As G. Maepherson and G. G. 
Morris, Judges. 


Voluntary Payments in Excess of Rent—ixao- 
ttons—Act X of 1859 s. 10. 


Case No. 8156 of 1874. 


Special. Appeal from a decision passed by 
the Officiating Judge of Rungpore, dated 
the 21st August 1874, affirming a deci- 
sion of the Subordinate Judge of that 
district, dated the 5th Alay 1878. 


Nobin Chunder Roy Chowdbry (Plaiutiff) 
Appellant, 


VETEUS 


Gooroo Gobind Mojoomdar and others 
(Defendants) Respondents. 


Baboos Mohinee Mohun Roy and Girja 
Sunkur Mojoomdar for Appellant. 


Baboos Kishen Dyal Roy and Tarinee 
Kant Bhuttacharjee for Respondents. 


A tehsildar is bound to account to the landlord for 
payinents made to him by tenants in excess of the rentg 
due from them, if made voluntarily. Sums “ exacted 7 
by the tehsildar within the meaning of Act X of 1859 
s. 10 could not be recovered by the landlord in a civil 
suit, ` 


Macpherson, J.—Tuis case must be 
remanded to the first Court to be tried de 
novo on its merits. 

It seeins to us that the question in issue 
was not decided in the case instituted under 
Act X of 1859 which came up in appeal 
to this Court in 1870 (reported in XIV 
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Weekly Reporter, pange 447). What the 
Court decided then was that, as upon the face 
of the plaint certain sums of money were 
claimed as bhika, and not as rent, the 
Revenue Court had no jurisdiction to enter- 
tain the suit as regards those sums. The 
Court did not decide whether the bhika 
cluimed was in fact an illegal cess and there- 
fore could not be recovered, or whether the 
money said to have been received by the 
telisildar under the head of bhika was in 


fact received by him. Jt went no further 


than to say that, inasmuch as it was cluimed 
not as rent, the point could not be dealt 
with in a suit brought under” Section 24 of 
Act X of 1859. 

The first suit, having been dismissed for 
waut of jurisdiction, is no bar to the present 
guit. 

The question then arises whether the 
plaintiff can prove such facts as will entitle 
him to a decree. The Lower Courts must 
not take it for granted that there was any 
gnch illegality in the receipt of the monies 
claimed (if in fact they were reosived by 
the tehsildar) as necessarily prevents the 
plaintiff from succeeding now. If the 
tenunts really did make any payments to 
the ftehsildar in excess of the rents due 
from them, and those payments were made 
voluntarily, then the  tehsildar, having 
received them for the plaintiff, was clearly 
bound to account for them. No doubt, if 
these sums were received by the tehsildar 
as bhika, and’ were “exacted” (within the 
meaning of Section 10 of Act X of 1859) 
by the tehsildar, they would come under 
the head of illegal cesses ; and in that chse 
the present action would not lie to recover 
them. But everything depends upon the 
clicumstances under which the payments 
were made. 

It is for the plaintiff to prove that the 
sums which he says were received by the 
tehsildar were in fact recéived, and also 
to prove that the payments were made 
volantarily, and were not exacted in excess 
of the specified rent so as to be recoverable 
under Section 10 Act X of 1859 from 
the person who received them. There must 
be an enquiry as to the circumstances under 
which the several sums were paid, and 
whether they were voluntarily paid. If 
any sums were voluntarily paid to the 
tehsildar, the plaintiff will get a decree for 
them ; but if they were “ exacted,” then the 
plaintiffs suit as to them must fail. 
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The 2nd December 1875, 


e 
Present : 


The Hon’ble F. B. Kemp, Judge. 
Mahomedan Law—Pre-emption. 


Oase No. 2970 of 1874. 


e 
Special Anpeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 23rd September 1874, affirming a 
decision of the Additional Moonsiffof that 
district, dated the 11h September 1873. 


Shaikh Elahee Buksh (Plaintiff) Appellant, 
versus 


Muassamnt Bibee Mohan and another 
(Defendants) Respondents. 


Moonshee Abdool Baree for Appellant. 
Mr. J. Younan for Respondents. 


A claim of pre-emption by vicinage (tulub-e-mowasi- 
but) was rejected, because the claimant, though aware of 
the sale of the property thiee or four days after execu- 
tion of the deed of sale, did not make his claim until the 
lapse of a month and two days after the deed was regis- 
tered, 


THE plaintiff is the special appellant in 
this case. He claimed a right of pre-emp- 
tion by vicinage in a house which was sold 
by Ali Jan Shaha to Elahee Buksh. Both 
Courts have found that the plaintiff, although 
he has made out that he is, in right of vicin- 
age, entitled to claim pre-emption, has not 
proved that he performed the necessary 
ceremonies required by the Mahomedan law. 
It has always been held by our Courts that 
the performance of these ceremonies must 
be strictly proved. Both Courts have found 
on the evidence, and particularly on the 
evidence of n party who was cited by both 
parties, namely, Hajee Abdoolla, who was a 
near neighbour of the plaintiff, and alao a 
neighbour of the vendor, that the plaintiff 
was aware of the sale to Elahee Buksh 
within three or four days after the execution 
of the deed. Moreover, it may also be snid 
that the deed was publicly registered on the 
4th of February, and the plaintitf does not 
profess to have made his claim of tulub-e- 
mowasibut until the 6th of March. 

On the whole case, I concur with the 


The case is remanded to the first Court! Courts below and dismiss the special appeal 


for retrial. Costa will abide the result, 


| with costs. 


2 


Civil 


The 3rd December 1875. 







* Present: 


ù ble Louis S. Jackson and W. F. 
McDonell, Judges. 


the 


Officiating Additional Judge 
Twenty-four Pergunnahs, dated the 2nd 
October 1874, modifying a decision of the 
Moonsiff of Sealdah, dated the 18th May 
1874. 


Mon Mohinee Debee (Plaintiff) Appellant, 
versus 


Binode Beharee Shaha (Defendant) 
Respondent. 


Baboo Bhyrub Chunder Banerjee for 
° Appellant. 


Baboo Roop Nath Banerjee for Respondent, 


A rate of rent decreed to a landlord for a certain year 
is binding on the tenant as regards ensuing years, until 
the latter obtains a decree to a different effect. 


Jackson, J—Tup Additional Judge, in 
delivering judgment in this case, has censured, 
by implication, the Moonsiff without, as 
appears to us, any sufficient reason. He 
anys :—“ It is quite obvious that in this case 
the Lower Court never read the plaint,” and 
the Judge himself has read the plaint in the 
sense of conceiving that the words at the 
conclusion of it mean that the decision of 
the present suit was to abide the decision 
of the pottah suit, He says that, unless this 
were the meaning, the request of the plain- 
tiff would be senseless. It appears to us on 
the other hand that the Judge has misiead 
the plaint. All that the plaintiff says in his 
plaint is this :—“ By reason of the other suit, 
“ pending in the Judge’s Court, I am unable 
“ to file immediately in this case my pyincipal 
“ documents. ‘I therefore pray that this cuse 


of 
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“be allowed to stand over until the other 
‘suit is decided one way or the other.” 
Now the parties stand in this position. The 
plaintiff had obtaiwed a judgment which was 
affirmed in special appeal by this Court ns to 
the rent of 1276, and under which the 
defendant had to pay at the rate of Rs. 25 
a beegah, The defendant afterwards brought 
a suit to obtain a pottah and got a decree for 
a pottah for one year at the rate of Rs. 8. 
That decree was made in the course of the 
year 1873, and was therefore, in the nbsence 
of anything tq the contrary, to take effect 
from the next Bengalee year, that is to say, 
the year beginning in Bysack 1281. Accord- 
ing to the usual course in these matters, the 
previous rate for which the plaintiff had got 
a decree in 1276, would be binding and 
would be the proper rate for the defendant 
to pay annually until he had obtained a 
decree to a different effect, viz. that the rent 
must be reduced. The present suit was for 
the rent of 1277, viz. the year immediately 
following that for which the decree was 
obtained. It appears to us, therefore, that 
the plaintiff was entitled in the present suit 
to a decree at the rate of Rs. 25 n beegah, 
nnd that the judgment of the Lower Appel- 
late Court which in that respect modified the 
judgment of the Moonsiff must be set aside, 
aud the Moonsiff’s judgment restored with 
costs. ` 


The 8rd December 1875. 


Present: 


The Hon’ble Louis S. Juckson and W. F. 
2 McDonell, Judges. 


'Mortgage— Morigagee’s Possession. 
Case No. 122 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, 
dated the 28th September 1874, affirming 
a decision of the Second Moonsiff of 
Serampore, dated the 17th June 1874. 


Sreemuut Dutt and another (Defendants) 
Appellants, 
versus 
Krishna Nath Roy aud another (Plaintiffs) 
Respondents. 


Baboo Gopal Lall Mitter for Appellants. 


Mr. R. T. Allan and Baboo Mohinee Mo- 
hun Roy for Respondents. 


Where money was lent on mortgage without a stipu- 
lated rate of interest, and it was mutually agreed that 
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the mortgages was to retain possession for a given 
period precisely calculated, the stipulation was beld to 
involve a condition that the property was not to be 
taken out of the hands of the mortgagee before the 
expiration of that time, 


Jackson, J.—It appears to us that the 
plaintiffs in this suit were not entitled to 
recover on the convenient principle stated by 
the Moousiff, viz., that they were to borrow 
when they wanted money, and pay off and 
discharge the creditor when they had got 
money in pocket without any regard for the 
Interests of the creditor. In*this case there 
was no stipulated rate of interest, but it was 
mutually agreed between the parties that, in 
consideration of the loan, the mortgagee was 


to retain possession of the property pledged’ 


for a period precisely calculated at eleven years 
and two months. It is obvious that, unless 
stipulation be held to' involve a condition 
that the property was not to be taken out of 
the hands of the mortgagee before the ex- 
piration of that time, the mortgagee would be 
left to the serious risk of having a property 
in his hand for two or three bad years, and 
then taken out of his hand without any pos- 
sibility of making good the loss which he 
may suffer in the absence of any stipulation 
for interest. The mortgagors no doubt 
desired to have a long term within which 
they might’ make provision for ‘money to 
repay the lonn, but the mortgagee might, on 
the other hand, desire to secure for himself 
a term which would guarantee to him a fair 
avernge profit, even running the risk of having 
two or three bad years. Under these cir- 
cumstances it seems equitable that the mort- 
gngee is entitled to retain possession ofthe 
land, and that the judgments cited in Weekly 
Reporter, Volumes 11l and 12, do in fact 
apply. We think therefore that the judg- 
ments of the Courts below must be set uside, 
and the plaintiff’s suit dimissed with costs, 

We should add that the sentence in the 
judgment of the Subordiuate Judge appears 
to indicate remarkable bimdness to what is 
equitable when he says :-—*‘ If from providen- 
“ tial reasons the defendants did not get any 
“ profits from the disputed land the few 
“years they held possession of the same, 
“ this is not a good ground for the defendants 
“retaining possession of the disputed pro- 
“ perties even after the payment of the prin- 
“ cipal: and for this reagon it can be held that 
& thé plaintiffs are not competent to redeem 
“ihe property on pnyment of the amount 
. “taken by them as lonn.” ‘That is precisely 
the circumstance which we think entitles the 
defendant fo retain possession. 
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The 6th Decet 


Present: 


The Hon’ble F. B. Kemp, Judge. 


Act Vill of 1859 s. 216 —Arbitration—Award— 
Umpires— Appellate Court- - Pleas, 








On “passed by 
dted the Lith 
ihg a decision of 
Yated the 31st 
k 
en 


Mahabeer Misser and 36 ae {Plaintif 


Appellants, 1P 7 LG o 


Juggur Nath Misser and others ( Defendants) 
Respondents. 


December 1874, r 
the Moonsiff of 
_ December 1873. 


VETSsUS 


~ 


Baboo Doorga Dass Duté for Appellants. 


Baboo Roop Nath Banerjee for Respondents. 


The appointment of an umpire under Act VII of 
1859 s. 216 1s required where there are two or more 
arbitrators, to provide for any difference of opinion 
amongst them; but not where, with the consent of the 
Court, only one arbitrator has been appointed. ° 

In a case of the latter description, where an umpire 
Was been associated with the mbitrator without tho 
authority of the Court and the consent of the parties, 
the arbitration awaid may be rightly set aside. 

An Appellate Court is not at liberty to find for the 
defendant on a title which the latter never set up in 
the first Court. 


Tus plaintiffs are the special appellants 
in this case. The suit was for recovery of 
possession of a jack tree and a fig tree, 
alleged to be growing on the plaintiffs 
ancestral birt land situated in Mouzah 
Munjhunpore Bhadolea, Pergunnah Goa, by 
adjudication of right, The suit is valued 
at Rs. 16 the price of the trees, and also to 
recover 9 rupees 6 annas the price of the 
jack fruit appropriated by the defendants, 
The plaintiff alleges that the trees in ques- 
tion were planted by Bhyro Misser, the 
plaintiffs grandfather, on the ancestral birt 
land ; that the plaintiff’s predecessors and 
the plaintiffs themselves have all along 
approprinted the fruit of these trees with- 
out auy interference on the part of any one 
else ; that the defendants ousted them, the 
plaintiffa, of the above trees on the Ist of 
Sawan 1279 F. S. by forcibly appropriating 
the fruit thereof. The defendunt No, 1's 


4, Eon wigs 1 ‘ ad Lod af 





* o%& 7 r? 
answer Witittos shisseféot : He admits that 
the trees stand upon the plaintifi’s birt land, 
but he alleges thft they were planted by his, 
the deferrdunt’s, father, Benee Misser, and that 
in the exercise of his ryotee right, he, the 
defendant, is entitled to half of the fruit of 
‘the two trees, aud the plaintiffin the exerciee 
of the hakimee right is entitled to the other 
half, Both parties agreed fo refer the 
mater to arbitration, and both consented to 
the appointment of one Ram Narain Singh 
as arbitrator. 
pipers were made over to the arbitrator 
who was directed to appoint an umpire. 
How an umpire was necessary when only one 
arbitrator was appointed is not easy to 
understand ; under Section 216 of the Code, 
an umpire is appointed, if there be two or 
more arbitrators, so as to provide for any 
difference of opinion amongst the arbitrators. 
But only one arbitrator having been appointed 
by the Court, with the consent of the parties, 
the appointment of an umpire was wholly 
unnecessary. This arbitrator, Ram Narain 
Singh called in three other parties without 
the authority of the Court and without the 
consent of the parties to the suit. ‘Thisis 
admitted, and the Moonsiff, therefore, very 
properly rejected the arbitration award 
altogether and proceeded to try the suit upon 
the evidence adduced by both parties, On 
ethe first issue, namely, whether the trees 
in question were planted by the plaintiff's 
grandfather and predecessor, and whethef 
the fruits thereof were forcibly appropriated 
by the defendant, or whether, as the defen- 
dant alleged, the trees were planted by his 
futher and he is entitled to the ryotee right 
which would be one-half of the fruit, the 
Moonsiff after laying the onus on the defen- 
daut finds that the trees were planted by 
the plaintiffs ancestor, and that the defen- 
daat had no tight whatever to the fruit. 
He, therefore, decreed the plaintiff’a suit in 
modification of what he claimed, and awarded 
l rupee 4 annas as the price of the jack 
fruit appropriated by the defendant. On 
appeal by the defendant, the Jadge of 
Sarun has reversed this decision. He holds 
that Ram Narain Singh having called in 
other patties and associated them in the 
award “rather strengthened his opinion 
than weakened it,” that it was out of the 
question to suppose that without a shadow 
of title the defendant would or could have 
dispossessed the plaintiff forcibly. He there- 
fore accepts the arbitration decision supported 
as, it is in the opinion of the Judge “by the 
probabilities of the affair.” He also believes 


The Moonsiff says that the- 


‘never set up in the Court below. 
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the defendant’s witnesses who go to prove 
that the defendant is entitled as purchaser 
to one-half of the fruit, and he disagrees with 
the Moonsiff in rejecting the zur-i-peshges 
deed filed by the defendant. 

Now it is clear that this decision of the 
Judge is wrong. The arbitration award was 
properly set aside by the Moonsiff, ns the 
arbitrator had no authority to associate any 
other parties with himself in the arbitration 
without the authority of the Court and the 
consent of the parties to the suit, Then 
tlie Judge has found for the defendant upon 
whom the onua admittedly is, as he admits 
that the trees are growing on the plaintiffs 
land, on a title which the defendant himself 
The 
defendant’s case was that his father planted 
the trees on the plaintiffs land, and that 
therefore asa ryot he is entitled to one-half of 
the fruit. The Judge found for him on 
quite a different plea which was never set 
up,’ namely, that he hns proved his case as 
purchaser of one-half of the fruit of the 
trees. The Judge’s decision, therefore, is 
reversed, that of the Moonsift restored, and 
this appeal decreed with all costs payable by 
the respondent, 





The 6th December 1875. 


Present: 
The Hon’ble F. B. Kemp, Judge. 


Appellate Court— Questions of Fact. 
Cuseg Nos. 449 and 450 of 1875. 


Spécial Appeals from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the 2nd October 1874, afii m- 
ing a decision of the Officiating Moonsiff 
of that district, dated the 6th August 
1874. 


Syud Shah Ekbal Hossein (Plaintiff) 
Appellant, 


versus 


Bunsee Sahoo and others (Defendants) — 
. Respondents, 


Moulvee Syud Murhumut Hossein for 
Appellant, 


Moonshee Mahomed Yusoof for 
Respondents. 
In a suit to establish a right of pre-emption, a plain- 
elimmary 


tiff is bound to prove the performance of the pr 
ceremonies, 
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It is not necessary for an Appellate Court, in every case, 
to give his reasons in detail for agreeing with the Lower 
Court on a pure question of fact and where a case turns 
entirely on the weight of the evidence. 


Ir is admitted that one judgment will 
govern both these cases. The plaintiff is the 
special appellant in both cases, He sued on 
a right of pre-emption. The second issue 
raised in the frat Court was whether or not 
the plaintiff had performed the preliminaries 
or conditions of pre-emption. Now it'has 
been held in many cnses thet it is the bounden 
duty of the plaintiff strictly to prove the per- 
formance of these ceremonies viz. tulubeh 
mowastobut and tulubeh ightehshad, before 
he is-entitled to claim a right of p1e-emption. 
The Moonsiff held on the whole evidence in 
these words :—“ The Conrt is of opinion that 
“ tha performance of preliminaries such as 
* tulubeh mowasibut and tulubeh ishtehshad 
“ has not been proved by the evidence of the 
“£ witnesses.” On appeal, the Additional Judge 
of Tithoot, in his decision which has been 
put up in the paper book of Special Appeal 
No. 450, says :—“ There is no reason to in- 
“ terfere with the Moonsiff’s decision. The 
“ witnesses were examined by him, and he 
€ utterly distrusted their evidence on the 
“falsity of which he commented strongly. 
“ Indeed, very little was urged on appeal 
“ beyond the assumption that he should have 
“ credited the evidence of the witnesses cited. 
“The Moonsiffs orders nre confirmed, and 
“the appeal is dismissed with costs.” 

In special appenl it is contended that the 
Judge should have given independent rensons 
of his own for agreeing with the Moonsiff. I 
do not think it wns at all necessary for hin? to 
do so in a case of this description ; the ques- 
tion was one of fuct, the onus was heavily 
on the plaintiff to prove by the most convinc- 
ing evidence that he had performed the 
necessary preliminaries under the Mahome- 
dan law, and the fliat Court gave very good 
rengous in my opinion for disbelieving the 
evidence ndduced by the plaintiff in support 
of his allegation. It is not necessary for n 
Judge in every case to give his reasons in 
detail for agreeing with the Lower Court on 
a pure question of fact and where n case 
turns entirely on the weight of the evidence. 
The special appeals are therefore dismissed 
with costs, 
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The 8th December 1875. 


Present: à 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges, ° 


Remands— Limitation—Presumptiona. 
Case No. 8095 of 1874. 


Special Appeal froma decision passed hy 
the Second Subordinate Judge of Mymen- 
singh, dated’ the Tth September 1874, 
reversing a decision of the Additional 
Moonsiff of Netrokonah, dated the 5th 
April 1873. 


Chunder Kishore Chuckerbutty and another 
(two of the Defendants) Appellants, 


versus 


Gour Chunder Chuckerbutty and another 
(Plaintiffs) Respondents. 


Baboo Motee Lall Mookerjee for 
Appellants. 


Baboo Protap Chunder Mojoomdar for 
Respondents, 
Where the first isque raised before. the Moonsiff was 


limitation, and the suit bas been disposed of upon that 
issue, the Lower Appellate Court ought not to remand 


the case, but himself to decide the question of limitation ° 


upon the evidence on the record. 

eW here limitation is pleaded, the question of the plain- 
tiff's possession within twelve years before the commence- 
ment of the suit, is simply a matter of fact to be proved 
like anything else, and not to be decided upon any 
supposed piesumption. 


Macpherson, J—W E reverse the order of 
the Subordinate Judge, and direct him to 
decide whether or not, upon the evidence, it 
wns proved that the plaintiffs or those 
through whom they claim ever had possession 
of the land in dispute within twelve years 
before this suit was commenced. If they 
had not, the suit is barred by limitation and 
must be dismissed. That was the first issue 
raised and tried by the Moonsiff; and upon 
that issue he disposed of the suit. It is not 
a case which the Sabordiunte Judge ought 
to have remanded. He ought himselt to 
have disposed of the question as to limitation, 
upon the evidence on the record. If he had 
considered the evidence, and had decided 
that the suit was not barred by limitation, 
reversing the decision of the Moonsiff upon 
that poiut, then no doubt the case would 
have had to go back to be tried on the 
merits. But there is no possible reason why 
the case should be tried on the merits till, 
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in the first instance, it is- distinctly ascer- 
tnined whether or not the suit is barred by 
limitation. k , 
e The ĉnse must be dealt with on the evi- 
dence properly before the Court. As to 
there being any presumption that Bhoobunes- 
suree had or had not possession,—all we can 
any ig, that it is not a question of presumption 
in any degree, Whether she had possession 
orenot is simply a matter of fact which mus! 
be proved like anything else, and is not to 
be decided upon any supposed presumption 
either for or agninst it. The appellaut will 
get his costs of this appeal. 

The case will be taken up at once out of 
its turn and be disposed of with the least 
possible delay. 


k 





The 8th December 1875. 


Present: 
The Hon’ble F. B. Kemp, Judge. 


_Rent-suit--Special Appeal--Act VIII (B. C.) 
of 1869 s. 102. 


Casé No. 698 of 1875. 


” Special Appeal from a decision passed by 
the Judgeof Sarun, dated the 6th Jani?- 
ary 1875, reversing a decision of the 
Moonsiff of Pursah, dated the 11th May 
1874. 


Moulvee Syud Mahomed Tuque, manager 
under the Court of Wards ou behalf of 
Lalla Nursingh Narain, lunatic (Plaintif) 
Appellant, 


versus 
Fouzdar Roy (Defendant) Respondent. 


Baboo Unnoda Pershad Banerjee 
for Appellant. 


Baboo Doorya Dass Dutt for Respondent. 


Where a suit for rent of certain years, not exceeding 
Rs. 100, based upon a kabooleut and Jummabundee was 
dismissed in appeal, on the ground that those docu- 
ments were forged, aud the Lower Appellate Court, 
in order to arrive at a decision as to the amiount of 


rent due, inquired into and decided upon the i ears 
ness of the mokururee pottal set up by the defendant : 
Hep that Act VIII (B, C.) of 1869 s. 102 precluded 


any special appeal in the case, 


THE plaintiff is the special appellant in 
this case. The suit was brought on behalf 
of a lunatie’s estate, which is under the, 
Court of Warde. The suitis for rent of 
the years 1278 to 1280 Fuslee under wv 
kabooleut and jammabundee, alleged to have 
been executed by the defendant. The defen- 
dant denied the execution of the kabooleut 
aud jummubuadee, and broadly stated that 
they were foygeries. His allegation was 
that he held’ under a mokururee pottah 
dated the 25th of Jeyt 1218 F. for ten 
beegabs of land at a yearly rent of Rs. 5, 
that he had paid the whole of the rent due 
to the gomastuh with the exception of one 
rupee which lad been lodged in Court. 

The Moonsiff found for the plaintiff, holding 
that the plaintiff had proved the kaboolent and 
jummabundee on which his suit was based, 
aud that the defendants mokururee pottah 
was from the appearance of itnot a genuine 
one, and that he had not proved the receipts 
filed by him, or the payment of the rent alleged 
to have been paid by him. He therefore 
decreed the plaintiffs claim, including the 
one rupee deposited by the defendant in 
Court. On appeal, the Judge reversed that 
decision. He says—I am quoting the words 
of the Judge,—“ The plaintiff has come into 
“Court on a false case with the clear inten- 
tion, as defendant says, and as I believe of 
“destroying the defendant's mokurruree, 
“and increasing his rent, and he has sup- 
“perted his claim by false evidence and 
“fulse documents. I therefore reject it 
“utterly.” The decision of the first Court 
therefore was reversed by the Judge, and the 
plaintiff held entitled not even to the one rupee 
which the defendant had lodged in Court ; 
the Judge having found that the plaintiff 
who had based his suit upon the kaboolent 
aud jammabundee had not proved his claim, 
and that the documenta on which that claim 
was based were forgeries. 

The pleader for the special respondent has 
taken a preliminary objection that this 
appeal will not lie under the provisions of 
Section 102 of Act VIII of 1869, inasmuch 
as the amount sued for does not exceed 
Rs. 100, and that no question of right to 
enhance or vary the rent or relating to any 
title to land or to some interest in land as 
between parties ‘having conflicting claims 
thereto has been determined by the judg- 
ment. In support of his argument, the 
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pleader for the respondent says that the 
genuineness of the mokururee pottah alone 
was gone into by the Judge in order to enable 
him to arrive at a conclusion as to what 
the nmount of rent was, and that the validity 
of that mokururee pottah was not in any 
way goue into, that therefore there has been 
no determination of any question of title in 
land as between parties having conflicting 
claims thereto. He quotes in support of his 
argument two cases in Volume XX, Weekly 
Reporter, pages 15 and 16. On the other 
hand, it is contended by Baboo Uunoda 
Pershad Banerjee, who nppenrs,for the special 
appellant, that a question of*title has been 
decided in this suit, aud inasmuch ng the 
Civil Courts trying cases under ‘Act VIII of 
1869 have jurisdiction to try questions as to 
the amount of rent due and queations of 
title, the decision of the Judge holding that 
the mokururee pottah of the defendant is 
a genuine one will be a bar to any suit which 
the plaintiff may be advised to bring for the 
purpose of testing the validity of that mok- 
ururee, or for the enhancement of the rent 
of the defendaut's holding. 

. I am of opinion that 
Act VIII of 1869, precludes any special 
appeal in this case. The suit, as already 
observed, is a simple suit fur rent of certain 
years based upon a kabooleut and jumma- 
bundee. The defendant, the ryot, stated that 
these documents were forged, und that he 
held under the plaintiff, not under these 
documents, but under the mokururee; the 
amount of rent was also disputed, and it 
became necessary for the purpose of deciding 
the amount of rent due to enquire into the 
genuineness of the defendant’s mokururee 
pottuh, The Judge has found that deed to 
be genuine, but.he has also found that the 
plaintiffs suit which is based upon a kabooleut 
and jummeabundee was a false suit, and that 
these documents are forged. The Judge 
might well have stayed his hand here, and 
gone no further into the case, the onus being 
clearly on the plaintif; aud any opinion 
which he has expressed on the genuineness 
of the mokururee pottuh was merely to 
enable him to arrive at a decision as to what 
the amouut of rent was. ‘Therefore it appenrs 
to me that the cases referred toin Volume XX, 
Weekly Repoiter, pages 15 and 16, apply 
to this case. The special appeal is dismissed 
under Section 102 Act VIII of 1869 with 
costs payable by the appellant. 
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Rulings. 15 
The 8:h December?1875. 
Present: « 
The Hon’ble F. B. Kemp, Judge. 4 


Prescription—UWser—Act IX of 1871 s. 27— 
Admissions— Findings. 


Case No. 539 of 1875. 


Special Appeal from a decision passed %y 
the Subordinate Judge of Gya, dated 
the 26th January 1875, affirming a deci- 
sion of the Sudder Moonsiff of that 
district, dated the 22nd April 1874. 


Shaikh Hubeebul Hossein (Defendant) 
Appellant, 


$ 
versus 


Shaikh Shahomut Ali (Plaintiff) 
Respondent. 


Case No. 545 of 1875. 


Shaikh Hubeebul Hossein (Plaintiff) 
Appellant, 


Versus 


Shaikh Shalamut Ali (Defendant) 
Respondent, 


Messrs. R. E. Twidale, M. L. Sandel und 
C. Gregory, and Moonshee Mahomed 
Yusoof for Appellant. 


Baboo Rajendro Nath Bose for 
Respondent. 


A suit to establish a right of prescription to an enge- 
ment cannot be maintained, if enjoyment has extended 
to fifteen years only., 

A suit for the removal of an obstruction the existence 
of which was admitted by the defendant, was HKLD to 
have been wrongly dismissed by the Lower Courts on 
an adverse finding of fact, i.e., that the obstruction did 
not exist. 


Tgese two appenls lave been henrd 
together. Hubeebul Hossein is the special 
appellant in both cases. He is the plaintiff 
in one case in the Court below and defendant 
in the other. I take special appeal No. 539 
first. In that case Shahamut Ali is the 
plaintiff, and Hubeebul Hossein the specint 
appellant before me is the defendant. The 
suit of Shahamut Ali was to establish his 
right of prescription by continuous user of 
fn ensement in the shape of a drain. He 
commences his plaint by saying that he 
sugs to clean or clear up “ Salkuina nulluh 
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kudeem,”. an old ancient drain. Then he 
goes on to sny by establishing his right by 
prescription “ Hukyut ijine âb.” Then he 
gays further in his plaint that he has enjoyed 
this richt “ Kudeemul ayam znedeh doazdah 
sal.” Then with reference to the action of 
the defendant in the ease he says “ khelaf 
mamoolé kudeem kohee afh&l nowhednss 
karneka moddabhe ko buq nahin lint,” that 
i to sny, the word “ nowhadass ” refers to 
certain verandahs, koorsees and other build- 
ings newly erected by the defendant contrary 
to the ancient prescriptive rights. There- 
fore it nppears to me abundantly clear that 
this suit of the plaintiff is based upon 
continuous user, und that he seeks to esta- 
blish his rmght by prescription to this 
ensement. It is ndmitted that the suit was 
instituted after Act IX of 1871 came into 
operation. In n suit for any way or water- 
course or nny other easement which is 
brought after this Act comes into operation, 
it must be proved (see Section 27) that the 
party claiming the right has peaceably and 
openly enjoyed that right without interrup- 
rion and for twenty years. And the smd 


period of twenty years is to be taken to be a. 


period ending within two years next before 
the institution of the suit wherein the claim 
to which such period relates is contested. 
The illustrations annexed to the section 
show clearly the intention of the legislature, 
In Illustration A, n suit is brought in 1871 
for obstructing a right of way: the defendant 
admits the obstruction but denies the right 
of way. If the plaintiff! proves that the 
right ‘was peaceably and openly enjoyed by 
him claiming title thereto ns on easement 
and as of right without interruption from the 
Ist of January 1850 to the Ist January 
1870, the plaintiff is entitled to judgment. 
Why is he evtitled to judgment? Because 
from 1850 to 1870 twenty years had elapsed, 
and the suit being brought in 1871, he 
brings hia suit within the two years that 
are prescribed, that is to say, the twenty 
years did not end more than two years next 
before the institution of the suit. Then in, 
Illustration B, a suit is brought also in 1871, 
the plaintiff proves that he enjoved the right 
in the manner aforesnid from 1848 to 1868 : 
the suit slinll be dismiesed. From 1848 to 
1868 is twenty years, but why is the suit 
dismissed ? Because he brings it in 1871 
which is more than two years after the 
expiration of the twenty years. 

Now in this suit the plaintiff brings it as 
tirendy stated after the Act came into oper- 
nition. He had fret to show twenty years’ 


enjoyment without interruption. Then after 
proving that, he had to show that the twenty 
years ended within two years next to the 
institution of the suit. Now, in the first 
place, his own witnesses state, and the 
plender who appears for him admits that 
thei: evideuce, taking it at its very best and 
admitting it to be reliable proves the enjoy- 
ment of the plaintiff for a period of fifteeen 
yenrs only. I am therefore clearly of opinion 
that the’suit is barred; and in support of 
my decision I would refer to a ruling ia 
Volume XX, Weekly Reporter, pange 328, by 
Justices Phear and Morris. The special 
nppeal No. 539 is therefore decreed with’ 
costs payable by the respondent. 

In apecial appeal No. 545, Hubeebul 
Hossein was the plaintiff in the Court below 
nnd Shahamut Ali was the defendant The 
suit of Hubeebul Hossein, the special appel- 
lant before me, was to remove a diain whioh 
had been recently constructed by the defen~ 
dant Shahamut Ali twenty håths long north 
to south and 14 haths brond east and west. 
Hubeebul Hossein’s case was that the drain 
of Shahamut Ali’s house after running south 
to north passed westward but to the north 
of the plaintiff Hubeebul Hossein’s cow- 
house. The Moonsiff has found on the 
question of fact that the drain runs from 
south to north, but does not take the turn to 
the west ; and he gives his rensons why it 
does not, namely, that the lands to the west 
are higher, nud therefore that the drainage 
could not escape over those Innds. 

Both Courts have dismissed the plaintiff’s 
guit with reference to the removal of the 
obstruction alluded to nbove, namely, the 
obstruction erected on the gow-shala of the 
plaintiff. 

In special appeal it is contended, that 
Shahamut Ali having admitted on the spot 
before the Moonsiff, and as shown by the 
map, that the drain in dispute has been taken 
throngh the gow-shala of the plaintiff by 
Shnhamut Ali since a yeat prior to the 
making of that map, tho Moonsiff and the 
Subordinate Judge were clearly wrong in 
dismissing the plaintiff ’s suit with reference 
to that portion of the cnse, namely, the 
newly-erected dinin the removal of which 
the plaintiff sues for. 

I find on referring to the map and to the 
decision of the Moonsiff, that this is the case. 
Therefore the specinl appeal No. 545 of 
Hubeebul Hossein must also be decreed, and 
the decisions of the Moonsiff and of the 
Subordinate Judge dismissing his claim 
must be reversed with costs. - 
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The 9th December 1875. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Procedure on Death of Defendant— Written 
Statements from Third Parties—Introduction 
of Fresh Defendants. 


Case No. 318 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge ‘of Rungpore, 
dated the 23rd September 1874. 


Moharanee Surno Moyee (Plaintiff) Appellant, 
versus 


Bykunt Chunder Mustofee and others (De- 
fendants) Respondents. 


Bahoos Sreenath Doss, Bhugobutty Churn 
Ghose and Mohinee Mohun Roy for 
Appellant, 


Baboos Ashootosk Dhur and Kalee Mohun 
Doss for Respondrnts. 


As soon as it is proved that a defendant was dead at 
the time the plaint was filed, the Court ought to refuse 
to proceed further in the suit and to leave it to the plain- 
uff to begin de novo against the person against whom 
alone he can legally move. 

A Court has no authority to receive a written state- 
ment in a suit from one who is not a party, or to permit 
such a person to appear at the hearing. ' 

A Court A or competent to allow of the introduction 
into a suit, of ap inst whom no relief i ht 
by the plaintiff arty against r 15 soug 

e 

Macpherson, J.—TuE procedure of the 
Lower Court in this case has been exceed- 
ingly lax : and the trial hns been so insuffi- 
cient that it is impossible for us now to deal 
finally with the suit. - 

The suit is brought by the plaintiff 
against Gouree Pershad Doss to recover 
Rs. 10,512-9-2 due as arrears of rent “from 
Kist Bysack 1279 to Kist Aughran 1280” 
on account of “a temporary jote tenable at 
will” recorded in the plaintiff's gerishtah 
in the name of the said Gouree Persliad 
Doss, &e. 

The plaint was filed on the 2nd of April 
1874. On the 15th of May, one Umbika 
Persbad filed a written statement, stating 
that Gouree Pershad was his father, and had 
died on the 19th of February 1874 ; that he, 
Umbika, was his sole heir ; that Gouree Per- 
shad was not liable for the arrears claimed, 
because the jote belonged to one Bykunt 


Chunder Mustofee, although it stood benamee 
in the name of Gouree Pershad ; that the 
suit was needlessly brongft against Gouree 
Pershad, and that Umbika would “ ufge. other 
objections verbally at the time of trial, ”?” aud 
would claim costs, &c. 

The first irregularity to be noticed is 
that though on the 15th of May this written 
statement was filed, alleging that Gouree Per- 
shad was dead when the suit was instituted, 
the suit was nevertheless allowed to go on 
as n suit against Gouree Pershad until the 
23rd of September 1874, on which day the 
trial of the cause being concluded, judg- 
ment was delivered. In the proceedings sub- 
sequent to the judgment, Umbika’s name 
appears as a defendant: but how or when 
it got there does not very distinctly appear. 
No great practical injustice was done to 
Umbika in treating hiin as a defendant, though 
he in truth was not a defendant, For jr 
his written statement he had substantially 
assumed the position and rights of a defen- 
dant. Still ıt was most irtegular to permit 
the suit to go on nominally against a dead 
man ; and it was the clear duty of the Court 
to have declined to proceed until it was 
proved that Gouree Pershad was alive and 
had been duly served with the summons in 
the suit, or until the son and heir was (on 
his own suggestion, for it could not havo 
been done save with his consent without 
mending the plaint) substituted on the re- 
cord for his decensed father. Strictly speak- 
ing, as soon nB it waa proved that Gouree 
Pershad was dead at the time the plaint was 
filed, the Court ought to have refused to 
proceed further in that suit, and should have 
left it to the plaintiff to begin de novo agninst 
the person ngaiust whom alone he could 
legally move. 

Ou the same day that Umbika filed his 
written statement, a statement was also filed 
by Bykunt Chunder Mustofee, corroborating 
Umbika’s statement, alleging that the jote 
belonged to him (Bykunt Chunder) and 
setting up various other pleas. From that 
time forth, this Bykunt Chunder, who is 
the only respondent who now appears before 
us, was treated by the Lower Court as a 
defendant in the cause, although not formally 
added as a party. One of the issues fixed for 
trial was whether the suit could. proceed 
without making Bykunt Chunder a defendant. 
And on the 28rd of September, when judg- 
ment was finally delivered, the Court ordered 
that he should be made a party defendant, 
nt the same time giving a decree against him 
for a portion of the amount olaimed, making 
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no decree as to Umbika, nor in any way 
expressly disposing of the suit as against 
him. : 

eWe-nré at a loss to know what authority 
the Lower Court had for receiving a written 
statement on the 5th of May from one who 
was not a party to the suit, or for permitting 
one who was not a party to appear at the 
hearing and contest the plaintiff's demand. 
Tit question of adding Bykunt Chunder as 
n defendant ought to have been the subject 
of a separate and preliminary application : 
and until formally placed on the record as a 
defendant, no written statement should have 
been received from him, and he should not 
have been allowed to appear at the hearing. 

The Subordinate Judge has manifestly 
paid no attention whatever to some of the 
simplest and most ordinary rules of pro- 
cedure. 

But apart from any question of irregularity, 
the Subordinate Judge was wholly wrong in 
allowing Bykunt Chander to be introduced 
into the suit as a defendant at all. The 
plaintiff sought no relief as agninst him. 
She asserted that her claim was against 
Gowree Pershad Doss alone, and wished to 
stand or fall on the latter claim only. Under 
guch circumstances, Bykunt Chunder ought 
not to have been made a defendant, and the 
plaintiff ought not to have been forced into 
n contest with him from whom she claimed 
nothing. 

Tt would have been far simpler and mofe 
conducive to the ends of justice, to have 
dealt with the plaintiff's suit as she wished it 
to be dealt with, ie., to have decided the 
naked issue raised between her and Gowree 
Pershad, and to have left any further issues 
between the plaintiff and Bykunt Chunder 
to be settled hereafter when raised in a 
regular and formal manner. 

Bykunt Chander and Umbika having kow- 
ever found their way on to the record as defen- 
dants, it seems best that we should leave 
them there, and treat them as if properly 
before the Court. To do otherwise, nt this 
stage of the proceedings, would put all parties 
to much expense aud cause grent delay. 

The tenure for the rent of which this suit 
has been brought was purchased in the name 
of Gowree Pershad so long ago as the 30th 
of Jaunary 1848, and has stood in his uame 
in the zemindar’s serishtah from that time 
to this. It is clear also that the rents have 
been paid by Gowree Pershad, and were 
received by the zemindar as paid by Gowree 
Pershad, so far as formal receipts and the 
‘like are concerued. But it is alleged on 


behalf of Bykont Chunder that Gowree 
Pershnd never had any beneficial interest in 
the tenure; that he was merely benamee 
fer Bykunt Chunder ; that the zemindhr was 
all nlong aware of this, and received the rents 
from Bykunt Chunder and dealt with him as 
the real owner of the tenure; that on the 
27th of May 1872, Gowree Pershad executed a 
“ Muktiputro,” or deed of disclaimer of all 
interest inthe tenure, of which deed the plaintiff 
had notice ; and that, under all the circum- 
stauces, Gowree Pershad never was liable 
for the rents sued for, and they are recovernble 
from Bykunt hunder alone, if from any- 
body. It appears further that Bykunt 
Chunder denies that the tenure is a mere 
temporary jote, aud alleges that it is a mokur- 
ruree or permanent tenure. And it is 
contended in argument before us, that if the 
tenure be merely a temporary jote as stated 
in the plaint, registration in the zemindar’s 
serishtalh was not necessary ; and, therefore, 
that, although Bykunt Chunder’s name has 
not been registered, and whether or not he 
hus been recognized by the zemindur as the 
holder of the tenure, the plaintiffs suit cannot 
succeed, if Bykunt Chunder was in fact the 
tenant in possession. 

We cannot agree with the Subordinate 
Judge in thinking it proved that the plaintiff 
ever received rent from Bykunt Chunder or 
acknowledged him to be his tenant. The 
two letters specially put forward as showing 
this seem to us by no means sufficient for 
the purpose ; avd we are not inclined to place 
much reliance on the evidence of Lukee 
Kant Sircar. The case of the defendants 
is that, although Bykunt Chunder was the 
real tenant, the tenure stood in the name of 
Gowree Pershad, in whose name the business 
connected with the property was ordinarily 
conducted. If persous choose for their own 
private purposes to hold property for many 
years bennmee, instead of honestly avowing 
it to be their own, the onus is entirely on 
them to show that those who have dealt with 
the estate knew and recognized the true state 
of affairs. Such knowledge nod recognition 
must be clearly proved, aud are nat to be 
presumed, even although it muy be proved 
that the property was in fact held benamee 
ns alleged. 

There having been no acceptance of rent 
from Bykunt Chunder and no recognition of 
him by the zemindar as his tenant, it becomes 
necessary to ascertain accurately the natare 
of this tenure which Gowree Persliad pur- 
chased in 1848. If, as alleged in the plaint, 
it ig not a mokururee or permanent jote, 
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the question arises whether registration in 
the zemindar’s serishtah was necessary, ard 
whether Gowree Pershad’s liability did not 
cease if, and when, he gave up possession to 
Bykunt Chunder and gave notice thereof to 
the zemindar,—if he did in fact ever put 
Bykunt Chunder in possession or give the 
zemindar notice of his having done so. 

We set aside the decree of the Subordinate 
Judge, andremand the case that the remaining 
issues mny be carefully tried and accurately 
und clearly determined. These issues ure :— 

(1.) What is the precise mature of the 
tenure purchased by Gowree Pershad and 
standing in his name in the zémindar’s hooks? 
Is ita temporary jote or tenancy-at-will as 
stated in the plaint ? or is it a mokururee 
or permanent tenure as suggested by Bykunt 
Chunder? and what in particular is it. 

(2.) If the tenure is not a mokururee or 
permanent tenure, did Gowree Pershad at any 
time (and when) give notice to the zemindar 
that he had no interest in the tenure, and 
that it belonged to Bykunt Chunder, and that 
Bykunt Chunder alone was in possession? 

(3.) Was Bykunt Chunder in fact in pos- 
session alone, and, if so, from what date and 
how was he put in possession and by whom? 

(4.) Is the rent sued for or any portion of 
it due from Umbika as the representative 
of his father Gowree Pershad ? 

(5.) Is the rent or any portion of it due 
from Bykunt Chunder ? 

The parties may be allowed to go further 
into evidence : and Bykunt Chunder must be 
heard on all the issues,—as well with respect 
to the liability of the heir of Gowree Pershad 
as with respect to his own liability. . 

It has been urged before us that the word 
babut which constantly appears in the receipts 
and other papers in evidence in this suit is to 
be read in its ordiuary sense of “ on account 
of :” aud in particular we are asked to trang- 
late the expression “babut Kameshuri” as 
meauing “on account of Knmeshuri.’? But 
there is no doubt that babut is not used in 
that sense in these papers. It is invariably 
used in the sense of “ previously held by,” 
as it is translated in the Court translation 
of the plaing. Itin fact is used always as an 
additional description of the tenure, the 
tenure “in the name of Gowree Fershad pre- 
viously held by Kameshuri.” Indeed the 
tenure is frequently traced further back, thus, 
—“ babut Kameshuri mudafut Joggo Mohun 
Chuckerbutty daroon Sumbhuram Chucker- 
butty. ” It is clearly a mistake to translate the 
words “oabut Kameshuri” in any of these 
papers “on account of Kameshuri.” We call 
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attention to this because a good deal was made 
of the point in argument before us, on behalf 
of Bykunt Chunder, and theré really is nothing 
in it. ° 

The case is sent back for further trial, 
The decree to be eventually passed by the 
Subordinate Judge will depend on the con- 
clusions he arrives at on the issues which we 
now direct him to try. 

The costs will abide the result. ° 


The 9th December 1875. 


Present: 


The How’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Partition— Recognition by Zemindar, 


Case No. 1672 of 1874. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Twenty-four Perqunnahs, dated the 8th 
July 1874, modifying a decision of the 
Moonsiff of Alipore, dated the 28th 
February 1873. 


Ooma Churn Banerjee (one of the Defen- 
dants) Appellant, 


versus 
Raj Luckhee Debia (Plaintiff) Respondent. 


Baboos Hem Chunder Banerjee and Bhow- 
anee Churn Duté for Appellant. 


Baboo Nil Madhub Bose for Respondent. 


recognize the division of a holding 
y actually dividing it into e or 
olding 


A zemindar ma 
either formally, 
impliedly, by receiving rent from parties 
separately, 

Jackson, J.— THERE is an error in the 
judgment of the Lower Appellate Court in 
go far as it modifies the decree of the Moon- 
siff by making all the defendants jointly 
liable. The Lower Appellate Court does go 
upon the ground that, although the defendants 
may have effected a separation of holding 
between themselves, the plaintiff is in no 
way bound to recognize such separation. 
Now it was partof the defendant’s case that 
the plaintiff had recognized such separation 
by receiving rent separately from the tenants. 
There are various ways iu which a zemindar 
may recognize the division of a holding. 
He may do so formally by dividing the hold- 
ing into separate parts, or by implication, by 
receiving rent from parties holding separately, 
It seems, however, that the defendant, now 
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special appellant in the case, went much 
farther than this, for he alleges that here 
the holding was Separate from the commence- 
pent. Tbe Judge must enquire into this 
matter and find whether the defendants 
always held separately, or whether their 
separate holding has been acknowledged by 
the plaintiff by the course of dealing between 
them, that is, by receipt of rent from them 
separately so as to constitute a sufficient 
recognition. 


The 9th December 18765. 


Present: 


The Hon'ble Louis S. Jackson ond W. F. 
McDonell, Judges. 


‘ Attachmeni— Onus Probandi. 
Case No. 175 of 1875. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Twenty-four Pergunnahs, dated the 18th 
January 1875, reversing a dectston of 
the lst Subordinate Judge of that district, 
dated the 31st August 1874. 


Zahoorooddeen Abmed (Plaintiff) Appellant, 
versus 


Kalee Doss Banerjee (Defendant) 
Respondent. 


© 
Mr, Trevelyan and Baboo Rash Beharee 
Ghose for Appellant, 


Baboo Gooroo Doss Banerjee for 
Respondent. 
Where an applıcation is made to the Court to attach 
as due and owing to the applicant from A, a sam o 
money which has been placed ın the hands of B by C, 


it ıs incumbent on the applicant to prove that the money 
belongs not to © but to A. 


Jackson, J.—Ir appears to us that the 
Judge has mistaken the side on whom the 
burden of proof lay in this case, and that the 
mistake is one of great importance to the 
parties. We think that the, Subordinate 
Judge rightly held that the plaintiff had 
discharged himeelf of whatever burden lay 
on him in the first instance by showing that 
he had placed the money in Nobo Poddai’s 
hands, and the circumstance that a claim had 
been previously made does not affect the 
question. It is not clear whether this is a 
case to. which the provisions of Section 81 
ofi the Civil Procedure Code were properly 
applicable. This was not an attuchmeut 
of the property belonging to and in possession 
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of the defendant, but it was an application 
to the Court to attach as being due and 
owing to the defendant a sum of money in 
the hands of a third person, aud in the 
circumstances it appears to us that the deci- 
sion of the Court on the claim putin in 
that case did not alter the liability of the 
defendant to make out that which he now 
alleges. The mouey being placed in the 
hands of Noho Poddar by the plaintiff, it lay 
clearly upon the defendant to prove that the 
money belonged not to the plaintiff but to 
Belilios. On his point, it was of the utmost 
importance to gonsider whether the evidence 
of Belilios on*whom ‘the defendant relied 
was to be believed or not, and it was incum- 
bent upon the Judge to decide that positively. 
The case must go back in order that the 
Lower Appellate Court may determine upon 
the evidence whether the defendant has 
made out the plea which he set up, the 
burden being upon him. 





The 9th December 1875. 


Present: 
The Hon’ble F. B. Kemp, Judge. 


Contract by Lessee—Sutt against Parties in Pos- 
session — Onus Probandi. 


Cases Nos. 422 to 425 of 1875. 


Special Appeals from a decision passed by 
the Judge of Sarun, dated the 9th 
December 1874, affirming a decision of 
the Sudder Moonsiff of that district, 
dated the 14th April 1874. 


Baboo Huri Ram and another (Defendants), 
Appellants, 


versus 


and others 
Respondents. 


Baboo Judoo Nath Saloy 
for Appelluuts, 0s 


Baboo Doorga Doss Dutt 
for Respondents. 


Bhikaree Roy, (Plaintiffs) 


A lessee has no right to make any contract detrimen- 
tal to his lessor’s interests, which 1s to take effect after 
the determination of the lease. 

In a suit for possession and for establishment of title 
against parties ın possession under an award of the cri- 
minal authorities under Act X of 1872 s. 680, the onus 
probands 13 on the plaintiffs, 


One decision admittedly governs these four 
special nppeals. The decision of the Judge 
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is to be found in appeal No. 424, It ia neces- 
sary to state a few particulars as to the his- 
tory of this case which, in my opinion, has 
been misunderstood by the Judge. The 
plaintifs sued, alleging that they had a 
mowrosee kashtkaree tenure ; that this tenure 
is situated in Mouznah Nautun ; that the said 
mouzoh was given in lease by the maliks 
thereof to the Buowar factory in the first 
instance ; that that lease expired in 1280 F.S.; 
that the first lessee, the proprietor of the 
indigo factory of Bunwar, sold hia rights and 
interest in that factory to one. Ram Dassee 
Kooer. This sale was made dyring the pen- 
dency of the lease, and it appears from the 
plaint that the former proprietor of the fuc- 
tory of Bunwar interfered with the poases- 
sion of the plaintiffs and that the plaintiffs 
brought a suit ; that during the pendency of 
that suit the aale was made to Ram Dassee: 
Kooer ; that she was made a party to that 
suit; that subsequently a compromise was 
entered into between the plaintiffs and Ram 
Daasee Kooer, to the effect that she was to 
hold a portion of the. plaintiff's mowrosee 
Kasht land for the purpose of cultivating 
indigo, paying rent to the plaintiffs ; that if 
her lease, which expired in 1280, waa not re- 
newed by the malika, the landa so held by her 
were to revert to the plaintiffs nnd to be held 
by them as part and parcel of their mowrosee 
kasht jote ; that on the lense of Ram Dassee 
Kooer expiring, the maliks let out the Mouzah 
of Nautun to the proprietor of the factory 
of Joyutpore, who are represented in thig 
case by the defendants Nom 1 and 2; that. 
these defendanta brought suita in the Fouz- 
daree Courts agninst-some of the ryots, whéch 
were dismissed; that subsequently tbey 
brought other cages in the same Court against 
other ryots including the plaintiff ; and that, 
on the 9th of January 1874 the criminal 
authorities placed the defendants in possession ; 
that. under this order the plaintiffs have been: 
dispossessed, and. their cause of action arose 
on the 9th of January 1874, the date of the 
order of the Magistrate under Section 530 
of the Code of Criminal Procedure. The 
plaintiffs, therefore, sue for possession of this 
land which they claim as part and. parcel of 
their kasht mowrosee tenure. Both Courts 
have found. for the plaintiffs. 

In specinl appenl the points taken are, first, 
that the Lower Appellate Court is in error in 
supposing that the defendants claimed the. 
Jands in dispute as the successors of Rum 
Dassee Koo. r, the former ticeadar, whereas 
the claim of the defendants ia derived direct- 
ly frem the Maliksof Mouzah Nautun ; sccond, 


that the defendants had in their written state- 
ment and in their grounds of appeal to the 
Lower Appellate Court distificily stated that 
the plaintiffs had no ancestral kasltt Innda 
in the mouzah, and that the Lower Appellate 
Court has erred in not trying this important 
question ; third, that the special appellants 
standing in the shoes of the maliks are not 
bound by the solelinamah to which they were 
no parties and which was entered into by ea 
former lessee, who had uo right to make any 
contract detrimental to the malik’s interests 
and which was to take effect after the deter- 
mination of her lease ; fourth, that the special 
appellants being admittedly in possession of 
the lands in dispute, the plaintiffs ought to 
have been required to prove their title to it. 
I think that all these grounds are good 
grounds, dnd that the Judge, as I have already 
observed, has misunderstood the case of the 
defendants. The Judge seems to be under 
the impression that the defendants professed 
to have acquired title to the land in suit asg 
successors to Ram Dassee Kooer in the ticcu 
of Nautun. The Judge uses these words in 
his decision: —"' They profess to have acquired 
“ title to the land in suit‘as successors to Ram 
s Dassee in the ticca of Nautun, but, as her 
“ ticca gave her no such title, they cannot as 
“ her successors have acquired any such title 
“ either.” Now, it ig manifest that the de- 
fendants, never iu their written statement, set 
up any such plen as the Judge says they have 
dne.: They derive their title from the Maliks 
of Nautun, and their lense commenced in 
1281 when the lease to Ram Dassee Kooer 
admittedly expired. The defendants are in 
no way bound by any solehnamah, which may 
have been entered into between Ram Dassee 
Kooer and the plaintiffs, nnd the terms of 
that solehnamah contd ouly be enforced dur- 
ing the term of Ram Dassee Kooe’s lease, 
vamely, up to 1280, and are of no force either 
as against the maliks or as against the 
defendants who derive title from the malike 
after the expiry of Ram Dassee Kooer’s lease, 
Then, ou referring to the written statement of 
the defendants, portions of which have been 
read to me, it is clear’ thant both Courts have 
erred in thinking that the defendants have 
admitted the mowrogee kashtkaree right of 
the plaintiffs; on the contrary they consis- 
tently denied that any such rights existed on 
the part of the plaintiffs, 

Then, it is very clear in this case that the 
defendants being in possession of the disput- 
ed land under an award of the criminal 
authorities under Section 580, the onus of 
proving’ title and possession ison the plaintiffa 
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in this case, and I can in no part of the 
Judge’s decision find that he has come to any 
conclusion what&ver as to whether the plain- 
ie have proved, as they are bound to prove, 
heir mowrosee kashtkaree right, their pos- 
session under that title, and their dispossession, 
as alleged by them, under nn order of the 
Fouzdaree Court, dated the 9th of January 
1874, 

eThe case must, therefore, go back to the 
Judge. He will throw the onus upon the 
plaintiff, and he will try, first, whether they 
have proved, as they are bound to prove, their 
mowrosee kashtkaree right, and if s0, whe- 
ther they have proved possession under thia 
right up to the date of the Fouzdaree order 
under which the defendants were put into 
possession, TheJudge will dbserve from the 
decision of this Oourt that the solehnamah 
which is alluded to in the plaint is in no way 
binding upon the defendants, 

All these cases are therefore remanded. 

Costs to follow the result. 


The 10th December 1875. 


Present: 


The Hon’ble Louis 8. Jackson and W. F. 
McDonell, Judges. 


Criminal Action—Civil Damages—Costs sar 
Special Appeal. 


Case No. 311 of 1876. 


Special Appeal from a decision passed by 
the Officiating Judge of Twenty-four 
Pergunnahs, dated the 5th October 1874, 
affirming a decision of the Second 
Subordinate Judge of that district, dated 
the 16th June 1874. 


Ooma Churn alias Gopal Chander 
Mozoomdar (Plaintif) Appellant, 


Roy 


DETSUS 


Grish Chunder Banerjee (Defendant) 
Respondent, 


Mr, L. M. Ghose for Appellant, 
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Baboos Unnoda Pershad Banerjee, Mohesk 
Chunder Chowdhry, and Aubinash Chun- 
der Banerjee for Respondent. 


A Civil Court is not bound, as a matter of law, to give 
damages for defamation, after defendant has already 
been convicted and fined for the offence in the Criminal 
Court, where plaintiff has suffered no actual damages. 

Where the first Court’s discretion is improperly exer- 
cfsed in the matter of costs, the error may be rectified 
in regular appeal; but, if this is not done by the Lower 
Appellate Court, the error is not such as would Justify 
the High Court’s interference in special appeal. 


Jackson, J:—It appears to ua that the ' 
plaintiff has been ill-advised in bringing this 
special appeal.” We have not gone into the 
evidence, and therefore it is impossible for 
us to say what decision we might have come 
to if we had the evidence before us. Speak- 
ing for myself I may say that I should have 
been probably disinclined to order the plain- 
tiff in this suit to pay the costs of the 
defendant, but that is a separate guestion. 
The Court below found, and both the Courts 
appear to concur in that couclusion, that, 
although the defamation and libel attributed 
to the defendant was not justified, yet the 
plaintiff ’hnd suffered no actual damages. 
The plaintiff had also complained in the 
Criminal Court and had brought about & 
conviction of the defendant, ‘who had been 
fined for the offence of criminal defamation. 
Under the circumstances, we are not able to 
suy as a matter of law that the Oourt of 
first instance «was bound to give plaintiff 
damages, or that the Lower Appellate Court 
ought to have done so on appeal. It is con- 
tended that the plaintiff ought at least to 
have such damages as would have covered 
the costs, but it was pointed out during the 
argument that, even ifas a matter of law, 
this Court could have directed a verdict of 
damages, it could not have declared what the 
amount of damages sheuld be, and that even 
then it would have been at the discretion of 
the Court of first instance to give costs or 
not ; and even if that discretion had been im- 
properly exercised by that Court, the Lower 
Appellate Court might, in hearing the regular 
appeal, have rectified that error. This in 
our opinion is not such an error in law as 
would justify our interference in special 
appeal. But under the circumstances of the 
case; although we dismiss this special appeal, 
we do.not think so well of the defendant’s 
conduct as to hold him entitled to his costs 
here. 
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The 24th November 1875. 


Present: 
The Hon’ble Lonis S. Jackson and W. EF. 
McDonell, Judges. 


Possessory and pbs! Sutti— Valuation — 
Rent Decree— Evidence. 


Case No. 187 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 23rd March 1874. ‘ 


Hurro Nath Bhuttacharjee*and others 
(Defendants) Appellants, 


Tersus 


Mr. Robert Harvey and others ( Plaintiffs) 
Respondents. 


Baboos Chunder Madhub Ghose 
Mohiny Mohun Roy for Appellants, 


and 


Baboo Unnoda Persad Rannerjee 
for Respondents. 


Where a suit is for recovery of possession (with mesne 
profits) of a certam portion of land, and for a declaration 
of right in respect of the remainder, 1ts valuation should 
not include the value of the latter, which 18 only nomi- 
nal, and requiies a stamp of Rs. 10. 

A decree against the registered tenant, in a suit for 
rent against him and another, is not a binding avidence 
of the possession of such tenant, ag between lim and 
the other, in a subsequent civil action. 


Jackson, J.—Iz ia not necessary that we 
should go at very great length into the facts 
nnd reasons of the decision in this case, 
because in the main we concur in the judg- 
ment of the Court below. We think” it 
right, in the first place, to obseive that this 
suit has been, as regards the valuation, and 
therefore as regards the venue of the appeal, 
improperly framed. The plaint includes two 
matters, one of which is a prayer for posses- 
pion of land belonging to the plaintiff which 
the defendants are said to have wrongfully 
got into their possession, and in respect of 
which, of course, the plaintiff was entitled 
to estimate his claim on the value of such 
Jand, together with mesne profits which he 
was enabled by the law of limitation to sue 
for in respect of that land ; but in respect of 
the semainder—that to which the second 
prayer relates, viz. a prayer for declaration 
of right, the valuation wns only a nominal 
one, and a stamp of Rs. 10 would have 
safficed. The valuation of the plaint, there- 
fore, ought to have been reduced by deduct- 
ing the value of 5 khadas and so many 
guudas of land now in the possession of the 
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plaintiff, and also the mesne profits in respect 


'|of such land, which dedugtion would have 


brought the value below Rs. 5,000, and the 
regular appeul therefore lay in the Coum 
of the District Judge. 

The plaintiff is the manager under the 
Court of Wards on behaif of the sons of 
the late Rajah Protap Chunder Singh, and 
the title under which the plaint was filed 
was that of monruseedar and also mokurrurte- 
dur or dur-mokurrureedar as to certain lands 
situated in several villages which had for- 
merly been granted, in what is culled 
“Kusheer Brittee,” by Ranee Bhowany, 
which grant had been afterwards resumed 
hy the Government and made into a separate 
esiais, of which settlement was granted to 
one Gobind Monee, a representative of the 
former sevait of the endowment. The plain- 
tiffs, that is to say, the parties whom the 
plaintiff represents, are also the zemindar of 
the estate out of which .this endowment was 
carved, and the defendauts with whom the 
real struggles have been, and who are called 
Bhuttachurjees, are the holders of a mokur- 
ruree tenure ¢reated by petsons called the 
Roy defendants, and these Roys, it appears, 
held the double position of putneedars and of 
mokurrureedars under the mokurruree held by 
the Rajah, the predecessor of the plaintiffs, 
The tenure so held by Kali Kant Roy, the 
predecessor of the Roy defeudants, was sold 
for arrears of rent in 1265, and the ostensible 
purchaser at that time was one Gobind 
Chunder Roy. He again was sold out in 
1270, five years afterwards, and the tenure 
was then purchased by the plaintiff's prede- 
cessor, who thus united in himself the superior 
and inferior titles under the zemindar ns to 
the ‘‘Knsheer Brittee” lands. On seeking 
to take Khas possession of this land, the 
plaintiff was obstructed by the Roy defend- 


ants in 1270; a fresh attempt to take posses- 


sion was made in 1275—the Bhuttacharjees 
having intermediately acquired their tenure 
under the Roys, and this suit is now brought 
agninst both these sets of defendants to 
recover possession of the Jand. 

The principal plea set up by the Bhutta- 
charjee defendants was, that the suit of the 
plaintif was barred by reason of more than 
twelve years having elapsed since the cause of 
action accrued; but in regard to that it was 
not suggested, nor does it appear from the 
evidence, at what time the plaintiff o! the plain- 
tiffs predecessor in estate was dispossessed 
from the Jand in dispute other than at the 
time stated in the plaint. There is a good 
deul of evidence on the record to show that 

4 


24 Civil 


the Roys were in possession of the mokur- 
ruree down to the year 1270. A question 
has arisen whether, as respects the period 
hetween 1265 and 1270, tle possession was 
really with the ostensible purchaser Gobind 
Chunder Ghose, or it remained with the 
Roys ; and upon that point the defendants rely 
upon a decision of the Sudder Ameen’s 
Court of 1860, where both parties were sued 
foe rent, and the Court held that there was 
no evidence to show that Gobind> Chunder 
held benamee for the Roys, and judgment was 
therefore given against Gobind Chunder 
alone. ‘That has been relied upon as con- 
cluding the plaintiff in the present suit. 
It appears to us that it is not so. That was 
a suit for rent. It was nota suit brought 
for the express purpose of determining as 
between Gobind Chunder and the Roys which 
of them was entitled to the under-tenure. 
It was a suit improperly, and I may say 
ignorantly, framed as against both these 
parties by the landlord, and the Court having 
merely to give a decree for rent, and not 
having before it any evidence as to the liabi- 
lity of the Roy defendants, was satisfied with 
the evidence given against Gobind Chunder, 
who did not appear, and who was apparently 
the registered tenant. It appears to us that 
that is not a binding evidence in the present 
suit go as to determine, ns between the plaintiff 
and the representatives of the Roys, whether 
they were or were not in possession, Byt 
upon the evidence adduced in the Lower 
Court, which evidence is absolutely unrebut- 
ted, undisplaced by the defendants, we think 
there is no reason whatever to doubt that 
the Roys were really and continued to be 
really in possession of this under-tenure 
notwithstanding the sale in 1265. Looking 
nt the circumstances which took place at the 
time of the survey and the conduct of the 
Roy defendants throughout, we have little 
doubt that those circumstances were planned 
by them with a view ultimately to dispossess 
the Rajah as mokurrureedar of this “ Kuasheer 
Brittee” estate, and that they finally allowed 
the under-tenure to go up to sale in 1270 when 
they supposed that sufticient measures had 
been taken, and that they were in a position 
to retain the land ; and it seems not unlikely 
that but for the officers of the Court of 
Wards, this attempt might have been success- 
ful. There is no renson for supposing thnt 
the cause of action arose before 1270. If 
it were otherwise, a very serious question 
might arise as between the plaintiff and the 
defendants on account of the equity which 
the cuse presents. As in our opinion the 
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Roys were actually holding and enjoying 
this under-tenure down to the year 1270, 
it follows that they were in possession at 
the same time of the rights of the zemindar 
of the parent estate, and also of the holder 
of the Brittee, and they would find it exceed- 
ingly difficult to resist the claim of the 
predecessor of the plnintiff to be put in 
possession of that sepnrate estate after the 
conclusion of their occupation of the two 
estates together. Onu all these grounds it 
appears to us that the plea of limitation 
altogether fatis. Then we sare asked to 
consider whether the plaintiff has or has not 
made out a titlé ; but that appears to us to be 
little more than a piece of vexatious opposi- 
tion. The“ Kusheer Brittee” was, it appears, 
made up of n large number of small plots of 
laud distributed over a large number of 
kismuts. It was therefore n matter of con- 
siderable difficulty to make out title to 
an estate so composed, and the Court would, 
it might be expected, meke allowances for 
such difficulty ; but it appears that the Court 
below hud recourse to the usual means of 
euquiry in such cases. An Ameen was sent 
to the spot, provided with chittas whicli were 
part of the proceedings at or immediately 
after the resumption, and in which the plots 
described by the Government officers may 
be taken to have been detailed with reason- 
able accuracy. The result of the Ameen’s 
enquiry was that, in regard to a large 
quantity of the lunds claimed, the identity 
with the resumption chittas was shown ; that 
in regard to some the lands were not capable 
of correct identification, and in regard to 
sortie the Ameen recommends, and the Court 
in accordance with that recommendation 
determines, that the plaintifi’s claim should 
be thrown out. But the plaintiffs case 
rested, not on the Ameen's report alone, but 
also upon the evidence of a number of 
witnesses who were cnlled for the purpose 
of describing the lands. On the whole, 
regard being had to the nature of the case, 
and to the fact that the evidence, so far os 
it was available on this part of the case, was 
on one side only, it appears fo us that the 
plaintiffs’ case was properly supported, and 
that there is no reason for disturbing the 
decision arrived at by the Court below. 
Baboo Mohiny Mohun Roy addressed us 
shortly upon the subject of mesne profits, 
and suggested to us that the plaintiff was nos 
equitably entitled to retain the verdict 
which he got as to damages, because it 
appears from the Ameen’s enquiry that he 
had got into possession of some land to 
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which he was not entitled, and that he ought 
to make restitution of such land and of the 
mesne profits before he could get damages 
But this objection was 
not luid before the Court below, and it seems 
to’ us impossible that we cnn enter into it at 
this stage of the proceedings. It is impos- 
sible to any whether upou a consideration of 
all the facts that might arise if an issue of 
that sort were framed, the plaintiff's verdict 
We must, there- 
fore, decline to enter into that question and 
hold the verdict as it stand The appeal 


on account thereof. 


ought to be reduced or not. 


is dismissed with costs. é 





The 2nd December 1875. 


Present: 


The Hon’ble Louis S. Jackon and W. E. 
McDonell, Judges. 


Special Appeal— Inadequate Enquiry — Remand, 
Case No. 67 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 30th November 1874, reversing a 
decision of the Sudder Moonsiff of that 


district, dated the 80th March 1874. 
Shagur Chunder Shaha (Plaintiff) Appellant, 


VETEUS 


Sreemutty Mohamaya (Defendant) 
Respondent. 


Baboos Doorga Mohun Dass and Lal 
Mohun Dass for Appellant. 


Baboos Chunder Madhub Ghose and 
Sreenath Banerjee for Respondent. 


The Lower Appellate Court’s judgment in this case 
‘was set aside in special appeal, on the ground that a 
most inadequate inquiry had taken place, and that Court 
was to complete the inqury, 


Jackson, J.—IT appears to us evident that, 
if serious failure of justice hna nos taken 
place in this case, at any rate the Court has 
not exhausted all the means of inquiry for 
arriving at the truth. The circumstances 
are peculiar, The plaintiff brought this suit 
against the defendant, a female purdanusheen, 
for the recovery of Rs. 655, being the 
balance of account due as stated ina hat- 
shitta, Evidence was given to show that 
his hat-chitta had been executed, and also to 
show that there had been dealings between 
he parties; and that is not denied on 









the part of the defendant. It appears also 
that the defendant’s account books exhi- 
bit a sum of money due from the defend- 
ant to the plaintiff. Onu the application ef 
the plaintiff praying to examine the defend- 
ant herself on oath, and the defendant having 
also offered to be examined by Commission, 
it appears that n Commissioner was appointed, 
who went to the defeudant’s dwelliug-house, 
There he was met by the defendaunt’s son-n- 
law, who produced a registered power of 
attorney, enabling him to enter into compro- 
mise on her behalf, and in pursuance of his 
representations an airangement in the nature 
of a compromise was there spoken of, though 
not formally made by which the defendant 
agreed to pay the sum of Rs, 225, and there- 
upon, at the request of the son-in-law, the 
Commissioner desisted from examining the 
defendant. Afterwards the defendant and 
the plaintiff likewise repudiated this arrange- 
meut, Thereupon the Moonsiff proceeded 
to give judgment in the case as it stood. 
He was satisfied on grounds which he states 
in his judgment, that the defendant had 
reully executed the hat-chitta, and he accord- 
ingly gave judgmeut for the plaintiff in full. 
This decision being carried in appeal before 
the Subordinate Judge of Dacca, that offi- 
cer observed :-—‘‘ The genuineness of the 
“hat-chitta is all chat I have to consider 
“in this case.” He then goes into the 
circumstauces of the compromise, and the 
proposal of compromise, and he says :— 
“The plaintiff himself does not say that 
“the proposal of compromise was with the 
“knowledge and permission of the defend- 
“ant. In short, it is clear that the defend- 
“ang had no Knowledge of what the wit- 
“ nesses tried to do, and that she never gave 
“ cousent to it.” 

Now, if Hindoo ladies are to be permitted 
to carry on business, to employ agents in the 
transaction of that business, to give persons 
nearly connected with them powers of attor- 
ney under which agreements are to be 
entered into on their behalf, and afterwards 
to repudiate those agreements du the grouud 
that they had no personal cognizance, we 
are unable to see how business cau be car- 
ried on. The Subordinate Judge does not 
inquire into or notice the effect of the power 
of attorney. He goes on to consider the 
evidence of the execution of the hisab hat- 
chittn, and after discussing the evidence on 
that point says :—** The facts relating to the 
“proposal of compromise, as elicited by the 
“evidence of the witnesses examined by the 
“ Moonsiff, go to a great extent to show that 
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“the defendant never signed the hat-chitta. 
‘There might be some debts of defendant’s 
“ husband, and the witnesses who endeavoured 
“to pay Rs. 225 to plaintiff, did so in consi- 
“deration of that debt. But it seems to me 
“elear tbat the defendant never executed 
“ the hat-chitta and acknowledged the debt of 
“Rs. 616 as claimed by the plaintiff.” Then 
he says :—'‘ My reason for such conclusion 
‘663 that, if the defendant had, in fact, signed 
“the hat-chitta nud acknowledged the debt, 
“the witnesses who proposed for a compro- 
“mise would not hesitate to go to the 
“defendant direct, and require her to give 
“her consent to it.’ Another observation 
that he makes is :—“The defendant was 
“rendy to state on oath that she never per- 
“mitted any to sign her uame. A Commis- 
‘sion was issued for her examination which 
‘wag returned unexecuted without the 
“defendant’s knowledge.” We are qnite 
at a loss to see what warrant the Subor- 
dinate Judge had for making these state- 
ments. We should rather be inclined to 
say that the more reasonable inference to 
be drawn from the defendant’s conduct when 
she said she was ready to be examined on 
oath if examined by Commission, but shrunk 
from that trial as soon as the Commissioner 
went to examine her, was against rather 
than in her favor.. It appears to us: that 
the renson given by the Subordinate Judge 
for coming to a conclusion against the hat- 
chitta is exceedingly meagre; and when we 
add that he entirely omits a consideration 
of the history of previous dealings between 
the parties, that he omits to refer to the 
defendant’s account books, or to the account 
books of the plaintiff either, and confines 
himself merely to the question of the exe- 
cution of the hat-chitta, that he has allowed 
the proceedings to stand where they were 
without allowing the remaiving witnesses 
of the pluintiff who were present in Court 
and not examined by the Moonsiff an oppor- 
tunity of being examined, it is quite clear 
that a most inadequate inquiry has tnkon 
place, and that ths judgment cannot be 
nilowed to stand. The judgment is there- 
fore set aside, and the Lower Appellate 
Court is directed to complete the inquiry, 
giving plaintiff an opportunity of exanining 
his remaining witnessea if it appears that 
they were in attendance. The defendant 
should also be examined, and the accounts 
of both parties should be taken into :consi- 
deration. The costs of this oppeal will 
abide the result. 





The 2nd December 1875. 


Present: 


The Hon’ble Lonis S. Jackson and W. F. 
McDonell, Judges. 


Documents—Resumptions— Witnesses— Appellate 
` Court. 


Case No. 54 of 1875. 
® 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, 
dated the 28th September 1874, revers- 
ing a decision of the Moonstff of Seram- 
pore, dated the 25th April 1874. 


Gopee Nath Mookerjee (Plaintiff) 
Appellant, 


versus 


Boddhumunt Mal and others (Defendants) 
Respondents. 


Baboo Gopal Lall Mitter for Appellant. 


Baboo Juggut Chunder Banerjee 
' for Respondents. 

© 
A Court should refuse to allow documenta to be put 


in as evidence, when filed at a very late stage of the 
Case, 


Where a Moonsiff pronounces an opinion as to the 
authenticity of certain documents, the Appellate Court 
must assume that he did his duty and looked into each 
and every one of them before pronouncing such opinion. 


On a question of simple credit to be given to a wit- 
ness, an Appellate Court having before it merely written 
depositions, is not authorized to set aside the opinion 
of the Court of first instance which heard the witness 
and recorded that his demeanour was not satisfactory. 


Jackson, J.—Iv appears to us thnt several 
of the grounds of special appeal set forth 
in the appellan’s petition are sufficiently 
made good, and that taken together they do 
amount to an erroneous dealing with the 
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evidence go as to be sufficient to vitiate the 
judgment of the Subordinate Judge revers- 
ing that of the Moonsiff. ‘The Subordinate 
Judge, in one passage of his judgment, lays 
down a proposition of law which, although 
he does not adhere to it throughout his 
judgment, yet indicates very strongly the 
point of view in which he regarded the 
evidence in this case. He says :— No 
“right can be ascertained only by oral evi- 
“ dence in the ‘absence of any documentary 
“ evidence.” Now looking at the particular 
nature of the present suit that was a view 
which was of necessity mogt injurious to 
the plaintiff, because what the plaintiff had 
undertaken to do, wasa matter of extreme 
difficulty, viz. to establish the right and title 
of his judgment-debtor in certain lands 
which were said to be in the possession and 
enjoyment of other persons who were 
relations of the judgment-debtor, and under 
the circumstances it was impossible that the 
plaintiff should be in possession of document- 
ary evidence bearing upon that matter. 
Then we find that a good deal of discussion 
had taken place in the Lower Court in 
regard to certain documents filed by the 
defendants at a very Inte stage of the ense. 
It does not appear precisely what weight 
the Lower Appellate Court gave to this 
evidence, but the mind of the Subordinate 
Judge must have been influenced by these 
documents in some way, as is evident from 
the elaborate reasons given for supporting 
their credit, As to these documents, we are 
bound to say that the proper course for the 
Moonsiff to take, was to refnee to allow them 
to be put in, The Moonsiff observed shat 
they did not come from proper custody. 
This hns been contradicted by the Subor- 
dinate Judge without any valid reason, as 
it seems to us, for such contradiction. 
They are documents which apparently ought 
to have been in the custody of the defendants 
themselves. They sare documents of their 
father, and there is no reason why they 
should have come from the custody of the 
defendant’s uncle, and should not have been 
known to or thought of by the defendants 
earlier, If they had’ been excluded, as we 
think they should have been by the Moonsiff 
in the flist instance, thls question as to the 
custody could not have arisen in the Lower 
Appellate Court. Then it is contended, and 
apparently with reason, that the Lower 
Appellate Comt hnas entirely omitted to 
notice an important admission made by the 


defendant in his examination on oath; and: 


another complaint which also appears to be 


well founded is, that the Subordinate Jndge 
says of the Moonsiff :—“ The Lower Court 
‘Con looking into the condition of one or 
“two documents suspected all documents 
“to be spurious and accordingly rejectetl 
“them. This is not consistent with renson.” 
Certainly it is not. It amounts to n serious 
charge against the Moousiff, for which no 
foundation is shown to us. We must assume 
that the Moonsift did his duty, and gid 
look at each nnd every one of the documents 
before he pronounced an opinion as to their 
authenticity. 

The Moonsiff himself snys that he comes 
to his conclusion on examining the docu- 
ments carefully, and the Lower Appellate 
Court was bound to give credit to this stute- 
ment of the Moonsiff. Besides that, the 
Lower Appellate Court, it appears to us, has 
taken a course which is open to grave objec- 
tion. The witnesses were examined before 
the Moonsiff. The Subordinate Judge 
says :— The Lower Court did not believe 
“the evidence of the snid witness, inasmuch 
“ as his demeanour, at the time of his giving 
“evidence, was unsatisfactory. But on a 
“ perusal of the depositions of the said wit- 
“ neas, it appears to me that he has spoken 
“all the particulars from beginning to end in 
“a very straight forward manner, and I do 
“not disbelieve his evidence,” so that, on n 
question of simple credit to be given to 
a witness, the Subordinate Judge who merely 
Rad the written depositions before him, 
actually sets aside the opinion of the Moon- 
siff who heard the witness and who records 
that the demeanour of the witness before 
him was not satisfactory. It would be n 
very unsafe, and we think placing a grent 
denl too much power in the hunds of an 
Appellate Comt to authorize its coming to 
nn opinion of that sort upon the mere 
written testimony of a witness. All these 
matters tnken together lead us to believe 
that the Lower Appellate Court has not in 
this cage dealt properly nnd judicially with 
the evidence before it, and that the lengthy 
comments which we find diffused through- 
out the judgment are nota proper adjudica- 
tion on the merits. We set aside the judg- 
ment of the Lower Appellate Court and 
order that the cnse be tried de novo. The 
costs will follow the result. 
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The 2ud December 1875, The 2ud December 1875,' 
rere Present: 
The Hon’ble Lonis S. Jackson and W. FE. 
The Hon’ble Louis S. Jackson and W. F. McDonell, Judges. 
McDonell, Judges. 
Rtent— Notice of Enhancement. 
Sea o i aa cai Case No. 79 of 1875. 
Case No. 62 of 1875. Special Appeal from a decision passed by 


°. ars the Judge of Hooghly, dated the 17th 
Special Appeal from a decision passed by December ya 4, afi Ea mg a deoson of 
the Judge of Jessore, aatia. the oth the Moonsiff of Ovlooberiah dated the 
October 1875, affirming a decision of the | o0} July 1874 i 
Officiating Moonsiff of Narail, dated the y j 


e 26th May 1874. Sagur Munddl (Defendant) Appellant, 
Baker Mahomed and another (two of the Versus 
Defendants) Appellants, Mohendro Nath Biswas (Plaintiff) 
Respondent. 
versus 


. Baboos Gopal Lall Mitter, Mohinee Mohun 
Seetul Chunder Sircar (Plaintiff) and others) Roy, nud Umbika Churn Banerjee for 
(Defendants) Respondents. Appellant. 


Baboos Hem Chunder Banerjee and Bhow- 


Baboo Bungshee Anier DaN tor Appellant, anee Churn Dutt for Respoudent. 


Baboos Nulleet Chunder Sen and Taruck A suit for enhancement of rent cannot be maintained 


Nath Palit for Respondents, upon a notice which was so defective in form as to 
preclude the tenant from making a defence, 


An objection not taken at earlier stages, cannot be 
allowed in pee appeal where it would be a surprise 


on the plain 


Jackson, J— We have not been free from 
doubt in this case, becnuse the notice and the 
: so-called plaint are certainly upon the border 

Jackson, J.—Tux point which is argued| of what have been frequently held to be 
before us to-day is that the defendants were | notices bad in law; and if it were clear that, 
entitled to ase in the way of res judicata | in consequence of the form of thut notice, the 
previous decision between them and the | defendant had been precluded ‘from muking 
plaintiff, in which it was found thut they | his defence, we should certainly have thought 
were not the plaintiff's burgadars, Now, | it our duty to dismiss the plaintiff’s suit, how- 
it does appear that there was a previous | ever hard the result might have been to the 
judgment between these parties in which the | plaintiff. Butin pointof fact we observe that, 
plaintiff’s claim for rent was thrown out ; but upon the three grounds: on which enbunce- 
Whether that was an adjudication upon the j| ment has proceeded, the defendant did make 
question of burgua or not, it is quite clear| an effective defence. One of those grounds 
that the defendants never set it up in that | in fact, viz. that on the difference of measure- 
way in the Court of first instance, nor in the | ment, seems rather to have been started by 
Lower Appellate Court did they rely upon it | the defendant himself than by the plaintiff, 
as such, To take that objection now as a| for it was he who had set up the alleged hut 
matter of special appeal would be a surprise | of 20 inches which he failed to prove. Then 
on the plaintiff, which ought not to be allowed. | na to the enhanced productiveness of the 
It is also suggested that the Judge did not | goil and the prevailing rates, those two 
believe the evidence adduced by the plaintiff grounds, no doubt, ure toa certuin extent 
to show that he held a superior tenure ; bit | mixed up, but they are in fact proved’ by the 
that we find is not the case. The Judge| same witnesses, nud it would seem that the 
makes remarks upon the appearance of the | rents now paid by the tenants of like class 
documenta, but does not say that the plaintiff occupying similar lands were the result 
failed to prove his case. On the contrary, principally of improvements effected by the 
he says that the plaintiff does prove it. The | landlord from which the defendaut as well as 
special appeal is dismissed with costs. the other teuants have derived benefit of the: 


i 
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soil. We think, therefore, that, as regards the 
substantive. relief accorded to the plaintiff, 
we ought not to disturb the decision of the 
Courts below, although we are not satisfied 
with the envalier treatment the case has 
received nt the hands of the Judge. But we 
niso think that the notice served upon the 
defendant in this case was one of a very 
perplexing character, and that the plaint was 
not sufficiently specific and certain, and for 
that renson we think that we ought not to 
make the defendant pay the costs of the 
plaintiff in any part of the prdceedings. 


The 7th December 1875. 


Present: 
The Hon’ble F. B. Kemp, Judge. 


Rent Suit—Intervenor— Act VIII of 1859 8. 78— 
Appeal—Appellate Court. 


Case No. 454 of 1875. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Tirhoot, dated the 17th December 1874, 
modifying a decision of the Moonsiff of 
Hazeepore, dated the 28th July 1874. 


Kanhye Roy (Plaintiff) Appellant, 


` versus 


Shaikh Hyder Buksh (Defendant) 
Respondent. 


Moonshee Serajul Islam for Appellant. 


Messrs. Al. L. Sandel and J, Younan for 
Respondent. 


In a suit for arrears of rent, where an intervenor 
claimed to have been in the receipt and enjoyment of 
rent of the larger share, and alleged that plaintiff was 
entitled to rent of only a smaller share, AKED that the 
intervenor was propei.ly mate a party to the suit, 

The Lower Aopallare Court, on appeal, can set aside 
the whole decree, although the appeal is only on behalf 
of the third party, viz. the intervenor. 


Tux plaintiff is the special appellant in 
this case. He claimed rent from the defend- 
ant No. 1 for the years from 1278 up to the 
12 annas kist of the year 1281 according to 
a wasil-bakee account. The defendant No. 1, 
the ryot, appears to have disputed the 
plaintiff’s claim to receive rent to the extent 
of af 8-anna share. Hyder Buksh, the 
defendant No, 2, who was made a party by 


‘the first Court under the provisions of Sec- 


tion 73 of Act VIII of 1859, alleged tint 
he had been in the receipt and enjoyment of 
rent of the I2-anna share, and that tle 
plaintiff is only entitled to receive reut of 
the 4-annn share. The first Court found 
for the plnintiff. The second Court, the 
Subordinate Judge of Tirhoot, reversed the 
decision of the Moonsiff. I may observe 
here that Hyder Buksh alone nppealed® to 
the Subordinate Judge, but why, does not 
appear from the record. The Subordinate 
Judge says that the point for determination 
in this case is not the question of title which 
was entered into by the Moonsiff, but the 
enjoyment and receipt of rent for the previ- 
ous years. He finds from the evidence 
adduced by the plaintiff that he has entirely 
failed to ‘prove the fact of his being in receipt 
of rent during the previous years to the 
extent of an 8 anna share, and that all 
the witnesses examined by him are those 
who were appointed by him for collection of 
rent in the same year for which this suit for 
rent is brought, and they know nothing as 
to the share of rent received by the plaintiff 
in the previous years. It is therefore evi- 
dent, the Subordinate Judge finds, that the 
plaintiff could not make out his case by show- 
ing that he was in enjoyment of rent from 
the ryots to the extent of the share claimed, 
namely, 8 annas. Then he goes to the 
efendant’s case, and says that Hyder Buksh, 
the intervenor, is purchaser of the village 
from before the plaintiff's purchase, and that 
the evidence of the ryots who pay rent is in 
his favor, and also that the evidence as to his 
receipt of rent to the extent of a 12-anna 
share is more strong and reliable than that 
of the plaintif. The Subordinate Judge 
therefore modified the decision of the Moon- 
siff, finding that the plaintiff has not proved 
that he was in enjoyment of rent to the 
extent of the share alleged by him, and 
declared him to be entitled to receive rent 
to the extent of n 4-anna share, and not to 
the extent of 8 annns, leaving the 
question of title between the plaintiff and 
the objector to be decided in a regular suit. 


Four grounds of special appeal huve been 
pressed before the Court: first, that the suit 
being one for rent, the intervenor ought not 
to have been made a party to it ; second, that 
the Court of first instance having given a 
decree in favor of the special appellant 
agninst the ryot, the Sub-Judge was wrong 
in reversing the whole decree of the Moon- 
siff, and in dismissing the claim of the 
special appellant as against the ryot ; third, 
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that there has been n mis-trial in the case ; 
the Lower Apnellate Court has altogether 
omitted to consider- the documentary evidence 
filed by the special appellant, which was 
relied upou by the first Court ; fourth, thnt 
the Lower Appellate Court is wrong in hold- 
ing that there was no evidence with regard 
to the receipt of rent for previous yenrs, 
inasmuch as the jummabundee filed by the 
pptcial appellnnt, was, if considered, sufficient 
and good evidence of receipt of 1ent for the 
previous years. 

With reference to the first ground of 
appeal, the special appellant hns referred the 
Court to s decision to be found in the 24th 
Weekly Reporter, p. 261. In that onse, 
ns far as the facts oan be gathered from the 
judgment, it appears that the Jenrued Judges 
who decided the case held that the inter- 
venor in that case had no right to be made a 
defendant in the suit, or to introduce in the 
suit an entirely new issue, viz, an issue 
concerning title between himself and the 
plaintiff ; still less was he entitled singly to 
appeal to the District Judge against the 
judgment of the Moonsiff. A decision has 
been referred to on the other side, which is 
to be found in the 8:h Bengal Law Reports, 
p. 196,* aud other decisions in which third 
parties had been made defendants in- rent 
suits under the provisions of Section 78 of 
Act VIII of 1859. It is impossible for me, 
from the judgment of the case in the 244h 
Weekly Reportér, p. 261, to know what 
were the particular circumstances of that 
ease. In the present case I think that the 
intervenor was properly made a party to the 


suit; and further I observe that the plaintiff |’ 


himself allowed the Court to raise au issue 
between him and the intervenor which 
covered the whole point in issue between 
them, namely, whether the plaintiff was in 
enjoyment of rent to the extent of 8 
nunas as alleged by him, or to the extent of 
4 annas as alleged by the intervenor. 
The first ground therefore is untenable and 
must be overruled. With regard to thie 
second ground that the Lower Appellate 
Court has reversed the decision of the Moon- 
siff not only with reference to the intervenor, 
but also with reference to the ryot, the 
decision in the 8th Bengal Law Leports, 
p. 196, also provides that the Lower Appel- 
late Court on appeal can set aside the whole 
decree, although the appeal is oily on bebulf 
of the third party to the suit, viz. the inter- 
venor. That objection is therefore also 





* 16 W. R., Cly. Rul, p. 285, 
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overruled. With reference to the third objec- 
tion, the Lower Appellate Court did not 
consider, nnd very properly did not consider, 
the documentary evidence filed by the plain- 
tiff in support of his title, because the 
question of title could not be tried in this 
suit: the only question to be tried was as to 
the enjoyment of rent of the previous years. 
With reference to the fourth ground, although 
the jummmabuudees were not alluded to by 
name in the decision of the Subordinate 
Judge, it is very clear that he must have 
consideied thse jummubundees, because he 
snys that the witnesses who were appointed 
by the plaintiff for the ‘collection of rent, 
vis. the patwaries, and who must have been 
examined with reference to the jummabundee 
papers before they can be admissible, knew 
nothing ng to the share of rent received by 
the plaintiff in the previous years. ‘On the 
whole case, therefore, I nm of opinion that 
the decision of the Subordinate Judge is 
perfectly correct in law, 

The special appeal must be dismissed with 
costs. 


The 10th December 1875. 


Present: 


The Hon’ble Louis §. Jackson and W. E. 
McDone!l, Judges. 


Judge of Appeal—Jurisdiction. 
Case No. 200 of 1875. 


Special Appeal from a decision passed by 
whe Additional Judge of Jessore, dated 
the 22ud December 1874, modifying a 
decision of the Aloonsiff of Jhenidah, 
dated the 24th March 1874. 


Shetabdee Biswas nnd another (Defendants) 
Appellants, 


versus 


Molamdee Mondul (Plaintiff) Respondent. 
Mr. H. E. Mendes for Appellants. 
Baboo Bungshee Dhur Sen for Respondent, 


A Judge of appeal is not in the position of an arbi- 
tintor who has to look at the evidence on both sides and 
determine which is preferable. He has to deal with the 
decision of a propetly constituted Court, which, 1f not 
shown to be erroneous, ought to be affirmed. 


Jackson, J.— Tare judgment of the Addi- 
tional Judge in this case bas not beeu arrived 
at on judicial principles and cannot be 
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upheld, ‘The Judge observes :—“ This is not 
“a case where there appears a possibility of 
“arriving with ceitainty at it3 rights, and I 
“can only, in determining it, hope that I am 
“arriving near a correct conclusion. Evi- 
“dence as to continuous prior possession 
“would determine the case, but that is forth- 
“coming for both sides, not equally but still 
“of a nature that would preclude my confi- 
“ dently determining the continuous possession 
“of either side to have been really made 
“out.” The Judge appears to be under the 
impression that he has to look at the evi- 
dence of both sides and detesmine which is 
preferable, The fact is that ‘ordinarily the 
burden of proof is on the plaintiff, and in the 
present case the plaintiff had first to show 
that the land he claimed was comprised in 
his pottah, The Judge goes on ‘to sny :— 
“When -I turn to the valuable evidence of 
“the thakbust map I nm agnin at n loss, for 
**the Jocal. examination by the deputed 
“Ameen resulta in the land being mapped 
“out apnnrently not in agreement with 
“the thakbust map; the Ameen -apparently 
“thinking that the features of the land, when 
“the thakbust map was made, were such as 
‘to reuder certain points of somewhat 
“doubtful exactness, However, both from 
‘the oral evidence and from the thakbust 
“map’s details, it would appear to me that 
“there is ground for fixing the joining poiut 
“of the three villnges at the north-west 
“corner of Goriboollah’s -Innd rather than 
“where the Ameen by his mensurements 


“from ‘bearings’ has brought it, which ia |- 


“apart from Goriboollali’s land ;” ang he then 
says :—“ Taking this worth-west corner of 
“Goriboollah’s land as an ascertnined point, 
“and as onr only sscertnined point, we may 
“determine with fairness and with a saving 
‘fof unnecessary expense or of fresh giound 
“for dispute that a lne be drawn westward 
“ from the north-west corner of Goriboollah’s 
“land to a point on the western boundary of 
“the land iv diapute which is equidistant 
“between the northern and southern bound- 
“aries of the Iand in dispute, and that the 
“iand lying to the north of that line be 
“assigned to the ‘plaintiffs, and the land to 
“ the south of that line to the defendants.” So 
that he arrives at some sort of guess on what 
the decision ought to be. Having done that 
he suys:—“T cannot say that the defendant’s 
eounsel appear to have much to say against 
it ;’’? and then proceeds :-—“I do not presume 
“to say that this finding is quite correct ; but 
“taking the detail given in the thakbust 
“map with oral evidence adduced and with 


“the relative positions of Goriboollal’s land 
“and ‘Alum’s land,’ I dg not find that I 
“can agree with the Ameen’s position of the 
“joining points of the three villages, and net 
“accepting that which has been accepted by 
“the Lower Court, I think that the conclusion 
“which I have arrived at is as fair a one to 
“both parties as could be arrived nt under 
“the oircnmstances.” The Judge puta 
himself in the position ‘of an arbitrator tnd 
not of a Judge of appeal. He had to deal 
with the decision of a properly constituted 
Court, and it was his duty either to affirm 
or set aside that decision. Ifthe decision is 
not shown to be erroneous, he ought to affirm 
it. The case must accordingly go back to 
the Lower Appellate Court for the purpose of 
2 fresh decision. The costs of this appeal 
will abide the result. 





The 10th December 1875. 


Present : 


The Hon’ble F. B. Kemp and E, G. Birch, 
Judges. 


. Certificate of Estate—Joint Family. 


Case No. 257 of 1875. 
© 
Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 26th 
January 1875. 


Ram Golam Sahoo (Petitioner) Appellant, 


CErSUE 


Jankee Pershad Sahoo and others (Opposite 
Party) Respondents. 


Baboo Mohesh Chunder Chowdhry 
for Appellant. 


” 


Mr, C. Gregory and Moonshee Mahomed 
Yusoof for Respondents. 


Where a certificate of administration was granted to 
certain applicants who asked it with reference to a 
particular debt, putting in a bund of the judgment- 


debtor, and showing that they were joint - estate with 
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the deceased, the certificate was held to have been 
rightly granted, and to have been properly refused to 
another member of the’ family who had separated from 
the deceased, ` : : 


° Kemp, J.—In this case we arrive at the 
same conclusion as the Judge has done, but 
we do not accept the reasons given by him 
for his decision, and we trust that he does 
pot mean to give effect to the intention 
expressed in. his decision, vis. “to grant 
to each of a number of rival claimants a 
certificate to collect particular debts due to 
one und the same estaie,’? In this case, 
Ram Golam Sahoo, the appellant before us, 
applied for a certificate to be granted to 
him alone, setting forth that he was the heir 
of Imrit Lall. On the other side, Jankee 
Pershad Sahoo and Mungul Pershnd Sahoo 
applied for à certificate, stating that under 
nn ekrarnamnh dated the 26th August 1868, 
Ram Golam’s father was separated from the 
other members of the family, and that Imrit 
avd the sons of Kunhya, the respondents 
before us, remained joint in estate ; that at 
the time of the death of Imrit Lall a sum 
of Rs. 525 was due to him under a bond 
executed by Oodit Lall and Aumool Lall, 
the date of that bond being the 25th of 
November 1870; that they applied for a 
certificate to enable them to collect thig debt 
and filed the bond. The order of the 
Judge was that a certificate was to be 
granted to them to enable them td collect the 
debt mentioned in the petition, namely, the 
debt due by Oodit Lall and Aumool Lall, 
and that the certificate was to be confined 
to that particular debt. They also supported 
their application by filing, the ekrarnamah 
alluded to above, a deed of gift from Imrit 
Lall to the sons of, Kunhya, a mutation 
roceeding under that heba, and many other 
documents. The appellant before us, after 
upplying for a certificate for himself alone, 
subsequently put in an objection to the 
opposite party obtaining a certificate, on the 
ground that, although he admits that he was 
separate from Imrit Lall in estate, he also 
alleges that the other applicants for certi- 
ficates were algo separate and not joint, and 
therefore that he, Rum Golam, being as 
near relation to ‘the deceased Imrit Lall as 
the opposite party, there was no reason 
why he should not be allowed to have a 
certificnte ag well as the parties to whom 
a certificate has been granted by the Judge. 
The Judge, we think, has very properly 
refused to grant n certificate to Ram: Golam. 
As shown above, it is clear that Ram Golam 
admitted that he was separate from Imrit 


a -o _C 


Lall, and the hebanamah filed by the gpposite 
party recites that Imrit Lall had separated 
from Ram Golam and that he was joint in 
estate with the sons of Kunhyn who are 
the parties to whom the certificate has been 
granted. Therefore looking to the faet that 
they asked for a certificate to collect a 
particular debt, that they put in the boud 
of: the judgment-debtor, and that they were 
joint in estate with Imrit Lall, we think 
that the Judge was right io granting a 
certificate to them and in refusing to grant 
a certificate to the appellant Ram Golam, 
who can establish his title, if he bas any, in 
a regular suit. ° f 
The appeal is dismissed with costs. 


The 10th December 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Marriage Contraci— Consideration—Public 
Policy. : 


Case No, 268 of 1875. 


Special, Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 5th October 1874, affirming a dectsion 
of the Moonsiff of Serampore, dated the 
Sth June 1874. 


Ranee Lallun Monee Dossee and another « 
(two of the Defendants) Appellants, 


e 
VErSUS 


Nobin Mohun Singh ( Plaintiff) Respondent: 


Baboos Hem Chunder Banerjee, Bhowanee 
Churn Dutt, and Mohinee Mohun Roy 
for Appellanta. 


Baboos  Unnoda FPershad  Ranerjee, 
Mohesh Chunder Chowdhry, ash 
Beharee Ghose, und Aubinash Chunder 
Banerjee for Respondent. 


Where a Hindoo, contracting a second marriage, 
agreed to confer, on the party whose sister was to be his 
second wife, a talook which was to be carved out of hia 
estate, and until 1€ was carved out, to make a yearly 
payment of a fixed sum: 

HrLD that the undertaking was for ample consider- 
ation and was not opposed to public policy. 


Jackson, J.—Wes have no doubt that the 
judgment of the Court below is substantially 
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correct in this case., It nppéars to ‘us that 
this document on which the plaintiff's case 
rests having been executed more than fifty 
yents ago, it is a great deal too late now to 
enquire whether there was consideration for 
the deed, and even if there was any, whether 
the agreement is not contrary to public 
policy. But it appears to us that, even if 
there were any necessity for entering into 
that enquiry, there is ample consideration, 
aud we are far fiom thinking that there is 
anything opposed to public policy in the 
undertaking which Hurish Chunder Roy 
executed. From the language of the neum 
patro, we have no doubt .that the marriage 
with which this agreemeut is connected was 
then quite recent, otherwise he would not 
have set out the cause which induced him to 
continct the second marriage. He enays :— 
‘Inasmuch as there is no probability of my 
“having any issue by my senior wife, there- 
“fore I marry your younger sister ;” and 
then he says :—“ In consideration of your 
“high social position and the usage of our 
“family in such circumstances, I agree to 
“confer upon you a tnlook which is to be 
“carved out of my estate, and of which you 
“mo to have full enjoyment with liberty to 
“nlienate, and of which the profits will be 
‘enjoyed by you after payment of the rent 
“Yeserved, and, until such talook is not 
“carved out, I will pay you yearly the sum 
“of Sa. Rs. 480.” There is evidence to 
show that during the last fifty years, the 
plaintiff and those he represents have enjoyed 
and have received the monies stipulated for 
under this agreement. Under these circum- 
stances, it appears to us that the plniftiff 
was fully entitled to insist upon and ask for 
the aid of the Court in recovering what was 
due thereunder. It has been suggested that 
there was something here in the nature of a 
perpetual covenant. We think that the 
plaintiff here is just in the same condition 
as if the putni contemplated had been 
actually created, and he had attempted to 
undo that which had been done. This no 
doubt was not actually carried out, but the 
money allowance so stipulated for has con- 
tinued to be paid, and has been recovered 
under decrees of Court from that time until 
now. ‘It appears to us that the defendants 
are not at liberty under the circumstances 
and at this Jate period to attack the origin of 
the contract and ask the Court to allow them 
to repudiate it, The special appeal will be 
dismissed with costs. l n 
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The 10th December 1875. 
Present :* 
The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. i 


Act VILI of 1859 8. 243— Manager. 
Case No. 218 of 1875. 


Miscellaneous Appeal from an order pasga 
by the Judge of Tirhoot, dated the 5th 
June 1875. 


Baboo Doorga Dutt Singh (Judgment- 
debtor) Appellant, 


Versus 


Baboo Bunwaree Lall Sahoo (Decree-holder) 
Respondent. 


Mr. Branson and Baboo Aubinash Chunder 
Banerjee for Appellant, 


Alr. Af. L. Sandel and Baboo Aohesh 
Chunder Chowdhry for Respondent. 


Where a Judge, on the death of a manager appointed 
under Act VIII of 1859 s. 248, reviewed the progies 
made, and finding that, under such management, thg 
deciee was not hkely to be satisfied for a very long time, 
directed execution to proceed against the estate, HELD 
that his discietion had been properly exercised. 


Kemp, J.—WE think this appeal must be 
dismissed. The Judge, in the ‘exercise of 
the discretion vested in him under Section 
243 of Act VIII of 1859; has thought 
proper on the death of a manager appointed 
uvder that Section, to decliue appomting 
another manager, on the ground that ona 
review of the results of the manngement 
under the former manager, he found that 
that management had not worked satisfac- 
torily. He, therefore, directed execution ts 
proceed oyninst the property. 

On appeal, the ground taken .is that the 
Judge ought not to have set aside the arrange- 
ment made by his order of the 9th March 
1874 under the special circumstances of the 
case. The decree was originally for a very 
large sum of money, uamely, Rs. 3,80,000 ; 
and it appears that Rs. 3,36,183-6-6 have 
been satisfied, and there remains a debt of 
upwards of Rs. 43,000. 

It appears that after the appointment of 
the surburakar who, we may observe, 
was appointed by the same Judge who now 
thinks it right not to appoint a new maunger 
on the death of the former one, the decree- 
holder complained that looking to the collec- 
tions made in the 13 mouths afier the 
appointment of the surburakar, “2 sum of 
Rs. 6,4£9-8 . only had been realized, and 
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after deducting certain expenses and interest 
on the amount due, there were only 
Rs. 8,781-5-8 available at the end of that 
ee towards the payment of the principal 

ue under the decree; and that it was 
not likely that, under such management, the 
decree could be satisfied for n very loug 
time. He, therefore, asked for the removal 
of the surburakar, There were also com- 
plaints on the part of the manager that 
the judgment-debtor interfered with the 
management, and also neglected to produce 
the jummabundee papers and other necessary 
information to enable him to collect the 
rents, Upon this, the Judge ordered that 
the whole thing should be reviewed on the 
8lst of May 1875 ; and, on the Sth of June, 
after considering the progress made by the 
past management in satisfaction of the 
decree, he came to the conclusion that it 
it would not be advisable to continue that 
management ; and we do not think that, in 
the exercise of the discretion vested in him 
under Section 243, the Judge has acted 
improperly in passing his order of the 5th 
of June. , 

Tho appeal must be dismissed with costs. 








The 10th December 1875. 


Present: 
The Hon’ble F. B. Kemp and E. Q. Birch, 
Judges. ° 


Ezxecution-sale— Postponement. 


Cases Nos. 265, 266, and 267 of 1875. 


Miscellaneous Appeals from an order 
passed by the Subordinate Judge of Gya, 
dated the 24th July 1875. 


Noorul Hossein and others (Judgment- 
debtors) Appellants, 


versus 


Musst. Omatool Fatimn and others (Decree- 
holders) Respondents. 


Mr. M. L. Sandel and MMoonshee Serajul 
, Islam for Appellunts, 


Baboo Boodh Sen Singh and Moonshee 
Mahomed Yusoof for Respondents. 


Where an oxecttion-sale after proclamation made was 
ostponed for a month at the instance of the judgment- 
A abtor who agreed not to object to the sale should it 
eventually be necessary) on the ground of irregularity 
on this point, HELD that he was bound by his agree- 


ment. 


Kemp, J.—Tux decision of this case will 
govern appeals, Nos, 266 and 267 of 1876, the 
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judgment-debtor being the appellant in all 
three cases. It nppears that the judgment- 
debtor made an application in the Court 
below to stay the sale of his property, to 
enable him to satisfy the decree, nmount- 
ing to Rs. 29,676-7-7, which was the 
sum due to the judgment-creditors. The 
jadgmeut-debtor satisfied the Subordinate 
Judge that he was tuking steps to sell his 
property to enable him to eatisfy this decree, 
ond certnin registered deeds were shown to 
the Subordinate Judge which satisfied him 
that the judgment-debtor was using his best 
endeavours ta pay off the decree. In the 
petition of thé judgment-debtor, he admits 
that the’decree-holders had issued the usual 
proclamation, and he says that he will not 
ohject on any account to the sale taking place 
by reason of any irregularity on this point 
if a month’s time be given him. On this 
understanding, one month’s time was granted, 
aud it is recurded that the judgment-creditor 
consented to the postponement of the sale on 
condition that the sale should take place on 
the 15th of April, unless the judgment-debtor 
satisfied the decree. The decree was not 
satisfied, and the sale accordingly took place. 
Now the judgment-debtor comes up on 
appeal and urges that he is not bound by the 
conditions of that petition, and that the Court 
below ought to have token up the case on the 
evidence adduced by the judgment-debtor 
and found whether any substantial irregu- 
Jarities in the conduct of the sale had taken 
place so as to cause substantial injury to the 
judgment-debtor. Two cases ,bave been 
quoted by the pleader for the/Spectal appel- 
lart, in Volume VI, Weekly Reporter, Mis- 
cellaneous Rulings, p. 84, and in Volume 
III, p. 11. The cnse in Volume VI refers 
to a sale which had been postponed for a cer- 
tain time to a certain Jate, aud where the sule 
did not take place on that date but on a subse- 
quent day, and in that case the Court held that 
a fresh proclamation and fresh notice ought to 
have been issued. In the other case in 
Volume III, it was held that when a gale in 
execution of decree is postponed indefinitely, 
the issue of a fresh proclamation under 
Section 249 Act VIII of 1859 giving notice 
of the time and place of sale is necessary. 
In this case the sale was not postponed inde- 
finitely : it was postponed for one month ut 
the instance of the judgment-debtor under 
certain conditions, and it took place on the 
date to which it had been postponed. The 
cases quoted therefore do not apply, and theses 
appeals must be dismissed with costs. 
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The 10th December 1875: 


Present : 


4 


‘ 


The Hon’ble Louis S. Jackson and W. F. 


McDonell, Judges. ` 
Appellate Court— Evidence —Remands. 
Cases Nos. 203 to 211 of 1875. 


Special Appeals from a decision passed by 
the Subordinate Judge of Moorsheda- 


- bad, dated the 15th December 1874, 


reversing a dectston- of the Moonsiff of 


Hurhurparah, dated the Tth September 
1874. 5 


Mr. A. Hills (Plaintiff) Appellant, 
versus 


Osman Biswas and others (Defendants) 
Respondents. 


| Baboo Kashee Kant Sen for Appellant, 


Baboo Bhowanee Churn Dutt, junior, for 
e Respondents. 


í 


' Where an Appellate Court finds that all the evidence 
that is necessary 1u a case before it has not been record- 
ed, it has power either to require additional evidence 
to be taken, or to take it itself, and should decide the 
appeal itself, and not remand it for retrial by the first 
Court. 


Jackson, J.—Tue order of the Subor- 
diuate Judge in all these cases is contrary 
to law. It purports to be a remand under 
Section 351, aud the reason alleged is that 
the case has been decided without evideuce 
being taken on questions of fact. It nppgars 
that judgment had been given for the plain- 
tiff in all these suits by the Moonsiff. On 
appeal the Subordinate Judge says :—“ As 
“the case has been decided ox a preliminary 
“ point without evidence being taken on the 
“ questions of fuet, it should be remanded to 
“the first Court for a trial on the merits.” 
Now, it may be that all the evidence that is 
necessary may not have been recorded. I! 
go, the Appellate Court has power either 
to require ndditional evidence to be taken, 
or take it itself. Lt ia necessary therefore 
that the Lower Appellate Court should 
decije the appeal itself, and not remand it 
for retrial by the Moonsiff. Itis not neces- 
sary for us now to say whether the judgment 
of the Moonsiff was based upon what is 
sufficient and conclusive evidence or not, 
That question will come before the Court 
when the Lower Appellate Court shall have 


given a proper judgment, E 


The 13th December 1875. 


Present: 


The Hou’ble A. G. Mnepherson and G. G 


Mois, Judges. b 


Separate Paymeni of Reni— Tenants holding 


over, 


Case No. 2307 of 1874. 


Special Appeal from a decision passed “by 


the Officiating 8rd Subordinate Judge 
of Tipperah, dated the 10th July 1874, 


reversing a decision of the Mooniff of 
Amaergaon, dated the 15th December o 


1873. 
Mr. J. P. Delauney and another (Plaintiffs ) 
ey Appellants, 
versus 


Kofilooddeen and others (Defendants) 
Respondents, 


Baboos Nullit Chunder Sen and Bharué 
Chunder Dutt for Appellants, 


Baboo Sham Lall Mitter for Respondents. 


The purchasers of a zemindar’s right, by having their 
shares separately recorded iu the Collector’s office under 
Act XI of 1859,"do not acquire any right to alter the 
position of tenants as regards the manner in which rent 
1s to be pud sv long as the latter hold over after the 
expiry of a settlement, 


vitae n J.—We think the decision 
of the Lower Appellate Court ig light, 

The plaintiffs sue to recover an eivht annas 
shinare'of the rents of cerinin lands. ‘Their 
canse is that the defendants held under n 
temporary settlement for thirty years; that the 
zemindar’s right was purchased from Govern- 
ment by the plnintiffs and one Courjon 
jointly ; and that subsequently an eight nnnas 
share of what was so purchased wus, onder 
Act XI of 1859, separately recorded as 
belonging to the plaintiffs. The plaint states 
that the term for which the defendants held 
the tenure having expired, they me no louger 
entitled to hold the lands, but are linble to 
psy the rent so long aa they remnin in pos- 
session ; and itis pinyed that the defendants 
mny be ordered to pay the plaintiffs an eight 
annas share of the ent. The representative 
of Courjon, the owner of the other eight 
anuas share, is made n defendant. 

The suit is limtted to the shure claimed by 
the plaintifs. There is no suggestion thut 
the (rent-puying) defendants have ever recog- 
nised the separate interest of the plaintiffs 
or of the owuer of the other eight annas 
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share. The rent has never been paid save 
ns one rent for the whole sixteen annas of the 
tenure ; and thdra is no agreement, express 
or implied, by the defendants (the rent-pnyers ) 
to pay one-half of the rent to the plaintiffs, 
and one-half to the other shareholder in 
separate payments. We do not see how the 
fact of the plaintiffs having had their shares 
separately recorded in the Collector’s office 
under Act XI of 1859 gives them any right 
to alter the position of the defendauts as 
regards the manner in which they are to pay 
thereut. Solong as they hold over as 
nileged in the plaint, it seems to us the rent 
js paynbleas it was duriog the settlement 
for thirty years which is mentioned in the 
plaint 

We agree with the Subordinate Judge in 
thinking that the Full Bench in the case 
of Doorga Churn Surma (12 Bengal Law 
Reports, p. 289)* did not decide thata suit 
such as this will lie. In that case the tenant 
had made separate payments of rent to cer- 
tain .of the shareholders ; and that makes a 
most important difference in the position of 
the parties. 

. The objection was taken by the defendants 
(the tenants) in their written statement, and 
was properly entertained by the Lower 
Appellate Court, 

The appeal is dismissed with costs. And 
this decision governs Special Appeals, 2308, 
2887, 2844, and,28738 of 1874. 
t 


The 14th December 1875. 


Present : 


` The Hon’ble F. B. Kemp and E. G. 
Birch, Judges. 


Thak Maps— Evidence— Title. 
Case No. 420 of 1875. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 9th 
December 1874, affirming a decision of 
the lst Subordinate Judge of that 
district, dated the 27th March 1874. 


J. G. N. Pogose and another (Defendants) 
Appellants, 


VETSUS, 


Mokoond 'Chunder Surma Sircar (Plaintiff) 
$ Respondent. 


. Baboo Kalee Mohun Doss for Appellants. 


-* 21 WR, p.46 Y> Yo tha 
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Baboo Sreerath Dess for Respondent. 


Thakbust maps, where they are evidence of possession, 
are also some evidence of title, although not conclusive. 


Kemp, J.—TuHE defendants are the special 
appellants in this case. The plaintiff sued 
for declaration of title and possession with 
wasilnt in respect of 8 annas of Mouzah 
Khaigar appertaining to the auction-pur- 
chased talook 72 on the towjee, from which 
he alleges that his farmer was ousted in 
Magh 1277. The enid farmer having died 
and the term, of his farm having expired, 
the suit is broyght by the plaintiff. 

The defendants plend limitation; that the 
land in suit does not appertain to the plaintiff's 
talook 72, but to their zemindaree, and 
forms part of their shikmes talook ; that the 
plaintiff has not adduced satisfactory evidence 
of his possession, and that the kubooleits 
filed by him are fictitious. 

Both Courts have found for the plaintiff. 
The decisions are elaborate, and the Judge, 
after reviewing the whole of the evidence, 
says :—“I find that the plaintiff hn 
“satisfactorily shown that he has been in 
“ possession of the jand claimed within 
“twelve years, and that he has established claim 
“to have his title declared and possession 
“ given.” The Judge, it is true, says that 
the plaintif has not shown his original title 
inasmuch as he has not filed the quinquen- 
nial papers, but he has shown that-at the time 
of the thak which took place many yearg 
ago, the four plots which are now claimed 
by the plaintiff in this suit were thaked 
as appertaining to talook 72, with the 
cogwizance and consent of the defendant. In 
special appeal no ground ls raised that the 
finding of the Subordinate Judge that tne 
land claimed was thaked as appertaining to 
talook 72, the plniutifi’s property, is erro- 
neous. 

Then both the Courts have found that the 
plaintiff has filed kubooleuts and has produced 
witnesses to prove his possession, In 
ap: cial appeal, it is contended that this is not 
enough, that the plaintiff ought to have been 
put to the proof of his title, and that the 
thnkbust proceedings are no evidence of 
title. 

Now, it has been held in several cases 
which are quoted by the Judge, that where 
thakbust proceedings conducted in thé 
presence of both parties declare the land ir 
dispute to be included in the zemindaree of 
A, and B seeks to include them in his own 
zemindaree, B- must prove by counter- 


| evidence at what precise time, if ever, lie, of 


1876.) ` Civil | 





any one under whom.he claims, was in pos- 
session. Thakbust maps have been held to 
be evidence. of possession, although not 
conclusive as tq title, and if they are 
evidenes of possession, they are also some 
evidence of title. The Judge has held that 
the defendants have. entirely failed to prove 
their allegation that the lands which are now 
claimed are within their .zemindaree and 
phikmee talook. We therefore dismiss this 
appeal with costs, 


The 14th December 1875. 


Present: 


The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 


Suit by Hindoo Widow—Limitation~Act XIV 
of 1859 s. 1 cl. 13. 


Case No. 53 of 1875. 


Special Appeal from a decision passed by 
the Judge of. Tipperah, dated the 22nd 
September 1874, reversing a decision 

- of the Moonsiff of Panchpookhooria, 

, dated the 7th March 1874. 


. Krishoadhun Chowdhry (Defendant) 
Appellant, 


1 


versus 


_ Sreemutty Hur Coomary Chowdhraig 
i (Plaint'ff) Respondent. 


Baboo Mohiny Mohun Roy for Appellant. 


Baboo Nullit Chunder Sen for Respondent. 


A suit by a Hindoo widow for possession of a share 
in certain property alleged to have been held by her 
husband in joint estate with his brothers, was considered 
to be barred by limitation, because plaintiff was 
no’ able to show that she had, at any time within twelve 
years of the institution of the suit, been in the enjoy- 
ment of her share of the profits. f 


_ Kemp, Ji—Tue defendant is special 
appellant in this suit. The plaintiff, a 
Hindoo widow, sues for possession of a 16 
guudag shure in certain property, alleging 
that her busband, Kulikrishna Chowdhry, 
who died in 1248, was joint in estate with 
hia brothers, and that she was dispossessed 
by her brothers-in-lnw in Magh 1274, and 
she brings this guit in 1279; therefore the spit 
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is brought thirty-one years after thè death of 
her husband, and five years after the alleged 
ouster. š 

The defendants allege that the suit is 
barred ; that the plaintiff hag never been in 
possession of the disputed property since 
her husband’s death; and that her husband 
executed a will bequeathing all his property 
to his brothers. ; 

The Moonsiff has found that the ous 
was on the plaintiff, but that she had com- 
pletely failed to prove enjoyment of any 
portion of the profits of the joint estute, and 
that she was bound to do that under the 18th 
Clause of Section 1 of Act XIV of 1859, 
The words used nre— The plaintiff has com- 
pletely failed to prove either the one or the 
other of the fucts necessary to be proved 
iu order to save the case from being barred 
by limitation.” ‘These two facts being that 
she was jointly in possession of the disputed 
property with the other co-sharers within 
twelve years of the suit, or that within 
the same period she received her share of 
the profits from the person in possession or 
enjoyment of the property. He therefore 
dismissed the plaintiff's suit without going 
into the question of law, 

The Judge also, without going into the 
question of law, and throwing the onus, as 
we think, upon the wrong party, namely, the 
defendant, admits that the plainuff has not 
been able to show that she has received any 
Hofits of the estate, but he asks whether 
she is to lose her inheritunes in consequence 
of this. He then goes into a long state- 
ment as to the unpleasant position of u 
Hindoo widow at her husband’s death, and 
finds that, although the plaintiff lived away 
from her husband’s house in the house of 
her parents, ske used occasionally to visit 
the liouse of her husband’s brothers, and 
that she received foud fiom them during her 
stay, and that therefore her suit is not barred 
by limitation. 

We think thia decision is wrong on the 
Judge’s own showing. The suit is brought 
many years after the husband’s death, and 
five years after the ndmitted ouster; and 
according to the Judge’s own finding, the 
plaintiff has not been able to show that she 
was at any time within twelve years of the 
institution of the soit in the enjoyment of 
her share of the profits by receipt of the 
same from any peison in possession or enjoy- 
ment of the joint estate. 

We therefore reverse the decision of the 
Judge, and restore that of the Moonsiff with 
costs. ; 


oF 
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The 15th December 1875. 


* Present: 


Fhe Hon’ble A. G. Mnepherson and G. G. 
Mortis, Judges. 


Special Appeal—Remand—Tssues. 
Case No. 2437 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet. dated 
the 16th July 1874, affirming a decision 
of the Moonsiff of Nubeegunge, dated 
the 4th May 1874. 


Goluck Chunder Dutt (Plaintif) Appellant, 
versus 


Anunt Kishore Gosenin and others (Defend 
ants) Respondents. 


Baboo Gopee Nath Mookerjee for Appellant, 


Baboo Bharut Chunder Dutt for 
- Respondents, 


In a suit to recover possession of an interest’ ia land 
where a question of partition, which was the most 
important issue in the case, had been taken for granted 
by the Lower Appellate Com t, the High Court ın special 
appeal remanded the case for retrial as to that issue, 


Macpherson, J.—Tue question here is 
as to the nature of the plainuffs interest in 
certain lands which sdmittedly blonged 
nt one time to two brothers, Joy Krishoa 
Deb and Raj Krishna Deb, 

The plaintiff clnims the share which 
belonged to Joy Krishna which, he says, 
is an undivided 8-nuna share of the whole 
property. 

The defendant Pubi Dossee (on behalf of 
the minor widow of her son) claims the 
share of Raj Krishna ; but she says that the 
shares were partitioned many years ago, 
and that the lauds now held by her separately 
were allotted (on the partition, by .metes 


and bounds) to the defendant Anunt Kishore 
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Goessnin, who sold them to Ruttun Ram 
Dhur who left ns his heiress a widow, and 
who is a minor, and who is represented in 
this suit by the defendant Pubi Dossee, the 
mother of Ruttun Ram. Anunt Kishore 
Gossnin got the share of Raj Krishna by 
gift from him, and then gold to Ruttun 
Rom. 

The point in dispute is whether during 
the time when the share of Joy Krishna 
was held by his widow Bhoobunessuree, 
nod the share of Raj Krishna wns held by 
his donee Anun! Kiahore Gogsain, a partition 
by metes and bounds took place between 
Bhoobunessureé and Anunt Kishore. 

The Lower Appellate Court says that 
there was n partition ; but the Court appears 
to have’ rather taken it for granted that 
such was the case, nnd really disposed of 


the suit on certain other issues as to the 


position and acts of the defendant Prokash 
Chunder. These questions as to Prokash 
Chunder are of much less importance than 
the issue as to partition or uo partition : 
nud this last issue has not been properly 
tried. 

The case is remanded for retrial as to this 
matter, 

The first issue to be tried is whether the 
whole or any of the lands for the undivided 
share of which the pluintiff now sues, were 
partitioned by Bhoobunessuree, and Anunt 
Kishore Gossain,by metes nnd bounds, 

The Court must find distinctly whether 
a partition is proved, and its character, and 
how far effect was given to it by pee 
of the lands after partition, ~- 

If the Court is of opinion that there was 

a partition, then there is a further question 
to be considered, namely, whether the parui- 
tion having beeu made by Bhoobunessuree, 
she being the heiress of her decensed husband, 
it was binding on the reversioner. This 
question has been raised, and the plaintiff 
is entitled to n decision on it. We do not, 
however, say thut the partition is necessarily 
not binding simply because made by the 
widow of Raj Krishna. 
. If the Court is of opinion that the parti- 
tion was made, and is binding on the rever- 
sioner, then the plaintifs suit will be 
dismissed, 

If, on the other hand, no ‘partition was 
made by metes and bounds, or if the parti- 
tion is not valid na against the reversioner, 
then the plaintiff will be entitled to a 
declaration of his right to the undivided 
share claimed. 

Cósta will follow the result. 
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The 15th December 1875. 


Present: 


The Howble A. G. Macpherson and 
G. G. Morris, Judges. 


Jurisdiction— Value of Stamp — Value of Sutt. 
Case No. 2155 of 1874. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 13th 
June 1874, reversing a decision of the 
Moonsiff of Nasirnuggury dated the 21st 
June 18 3. ° 


Chonder Nath Bhuttacharjee (Plaintiff) 
Appellant, 


Versus 


Brindabun Shaha and others (Defendants) 
Respondents. 


Baboos Unnoda Pershad Banerjee and 
Kalee Mohun Dass for Appellant. 


Baboos Sreenath Dass, Mohinee Mohun 
Roy and Bharut Chunder Dutt for 
Respoudenets. 


Whether a Moonsiff has jurisdiction or not in a suit 
depends not on the value of the stamp according to 
the Rules of the Court Fees’ ‘Act, but upon the amount 
or value of the subject-matter of dispute, i.e., the actual 
market value of what the plaintiff is suing for. 


Macpherson, J— We set aside the deci- 
sion of the Judge and remaud the case to 
him for retrial. 

The Judge has held that the Moonsiff 
hnd no jurisdiction ; but, in so doing, he has 
applied an entirely wrong principle. *The 
question of whether the Moonsiff’s Court 
had jurisdiction or not depends not upon 
the value of the stamp according to the 
Rules of the Court Fees’ Act, but upon the 
amount or value of the subject-matter of 
dispute, i.e., the actual market value of what 
the plaintiff is suing for. 

That was decided by a Division Bench 
of this Court in a case reported in XX 
Weekly Reporter, p. 33, and the decision 
is no doubt correct. That being so, the 
question of jurisdiction has been disposed 
of by the Lower Courts on a wholly wrong 
principle; and the matter must go back 
accordingly. Of course if the Judge finde 
on the evidence, that the amount or value 
of the subject-matter of dispute in this suit 
is greater tban the amount up to which the 
Moonsiff has jurisdiction, the suit must be 
dismissed on that ground. But if he finds 
.that the value is within the jurisdiction of 
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the Moonsiff, he must ere of the case on 
its merits. 

Nothing has been ahaw to us to enahla 
us to form any opinion as to the actual 
market value of what the plaintiff sues 
for. 

Costs will abide the result. 


The 17th December 1875. e 


Present : 


The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 


Suit by one of several ab ta Aaa Undefined 
Land—Impracticable Decree. 


Case No. 2744 of 1874. 


Special Appeal from a decision passed hy 
the Judge of Shahabad, dated the 5tn 
Angust 1874, affirming a decision of the 
First Moonsiff of Arrah, dated the 2nd 
March 1874. 


Mahomed Ismail and another (Defendants) 
Appellants, 


versus 


Lalla Dhundur Kishore Narain and another 
(Plaintiffs) Respondents. 


Moonshee Mahomed Yusoof for Appellants. 


° Baboo Anund Gopal Paleet for 
Respondents. 


A mortgagee cannot maintain a suit for khas posses- 
sion of an undefined area of the mortgaged land with- 
out making his fellow-mortga parties to the suit, 

A suit to recover land without defining boundaries 
cannot be maintained, because, if decreed, the decreo 
could not be executed. 


Kemp, J.—Tue defendants are special 
appellants. The suit was for possession of 
n very small area of land describe as Khast 
lands comprised within a holding of 23 
beegahs under a zur-i-peshgee. 

The defendant alleged that the land iu 
suit is not comprised in the zur-i-peshgea 
lands but is distinct, and forms portion of the 
Thika of Sheoburt Lall and others. 

The Moonsiff found for the plaintiff, and 
directed that he be put in possession of tho 
land, the subject of the suit. 

On appeal the Zillah Judge has confirmed 
this decision. He sets forth the grounds of 
appeal on behalf of the defendant, and then 
states that “the only question is whether 
the land in suit igs the mortgaged land or 
not,” and on this point he entirely ogreed 
with the Moonsiff and dismissed the appeal. 
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In special appen], it is contended that the 
decree of the Conrt helow is incapable of 
execution, as the piaintiff has not given the 
beundaries of the land claimed by him over 
which he asks for khas possession; and far- 
ther that the plaintiff is only a 4-anua sharer 
in the mortgage, and has therefore no right 
to maintain a suit for kling possession of nn 
undefined aren of land within another area, 
thfother-mortgagees not having joined in the 
suit. These werg the points argued before 
us, and we are of opinion that the plaintiff’s 
suit in its present form ought to have been 
dismissed. The other mortgagees represent- 
ing a 12-onnn interest have not joined in 
the suit, and have not, as far as we can 
ascertain, been made parties thereto. Fur- 
ther it is impracticable to execute the decree 
which the Courts below have passed ; ro 
boundaries were given of the land claimed 
by plaintiff, which, as already stated, is a small 
aren within another area. The plaintif must 
bring his suit in a proper form, making the 
co-mortgagees parties, and definiag the ‘lands 
claimed, so that, in case of his obtuining a 
decree, it can be executed. 

The special uppeal is decreed, and the 
plaintiff’s suit is dismissed with costs in all 
the Courts. 


The 2lst December 1875. 


Present: r 
The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 
Pleading one’s oum Fraud. 
Case No. 108 of 1875. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 22nd 
September 1874, reversing a deciston of 
the Moonsiff of Nattore, dated the 8rd 
December 1873. 


Asbruf Sirdar (Defendant) Appellant, 
versus j 


Ranee Bhubo Soonduree (Plaintiff) 
Respondent. 


Möoonshee Serajul Islam for Appellant. 


Baboo Bhugobutty Churn Ghose 
for Respondent. 
Where a person who has executed: a document (e.g., 
a kuboolett) for his own advantage unde: false pretences 


is sued upon it, he is not ' precluded flom showing the 
“real nature of the transaction. , 


' Kemp, J.—Tux defendant-Ashruf ‘Sirdar 


is the ‘appellant in this case. The suit was, 


brought by Ranee. Bhubo -Soonduree for 
arrears of rent ona kabooleut. The arrear 
claimed was Rs. 815. The plaint alleges 
that aryotee surasury holding is recorded 
in the name of the defendant, at an annual 
jumma of Rs. 140-104 aunas on account pf 
166 beegahs 6 biswns and 12 chittacks of 
land in Nij Garfagram. 

The defendant states that he has no jote 
jummah ; that he has no lands in his posses- 
sion; that the plaintiff has not put himin 
possession of any, and although he admits 
the execution *of the kabooleut filed by the 
plaintiff, he says he did so on a false pro- 
mise held out to him by the plaintiff, , or 
rather the plaintiffs son, Rajah Promotho 
Nath Roy; that if the defendant executed 
the knbooleut at an enhanced rent and alter- 
ed the collection papers and obtamed similpr 
kabooleuta at enhanced rents from the other 
tenants, the plaintiff would take him, the 
defendant, into her employ, and would make 
no demand on him for rent on the basis of 
this kabooleut. 

The first Court, in n very elaborate deci- 
sion, found that the defendant was not in 
possession of the land covered by the kaboo- 
leut ; that the plaintiff put the defendant 
into possession of no land; that the defendant 
is not liable for the rent claimed, and that 
the kabooleut in question was obtained from 
the defendant under false pretences, and thint 
immediately after its execution, the defend- 
ant has been applying for 1edress again-t 
the terms stated in it in the Criminal and 
Civil Courts. 

On appeal the Judge has held that the 
defdħdant is stopped from pleading his own 
fraud ; that the present case is the case of 
n man who knowingly and willingly exe- 
cuted n document for his own advantnge, 
und that he cannot allow the defendanr, 
when he is sued upon this document, to 
plead that be executed it under false pre- 
tences for the purpose of his bettering his 
condition. The ‘Judge considered that the 
Lower Court was also wrong in permitting 
the defendant to set up any plea of admis- 
sion that he executed the kabooleut under 

a falsa representation, and he revenece the 
facia of the Moonsiff. 

* In special appeal the points taken are, that 
when the Court of first ‘instauce found as 
n fact that the defendant held no land ‘under 
the plaintiff, the Jadge was wrong in decree- 
ing the claim simply on the basis of n 
kabooleut for which there was no consider- 
ation, inasmuch as the’ plaintiff had not 
put the defendant in possession of any? lands. 
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Secondly, that the Judge has erred in law 
in holding that the defendant is precluded 
from showing the real nature of the transne- 
tion. 

We think that the defendant is not pre- 
eluded from showing the real nature of this 
transaction. The case must therefore be 
remanded for the Judge to find, as the first 
Court has found, whether the defendant 
holds any lands under the plaintiff on the 
basis of ‘this kabooleut, and whether the 
plaintiff did put the defendant in possession 
of the lands covered by the kAbooleut as the 
consideration for it. Costs ewill follow the 
result, ` 


The lst December 1875. 


Present : 


The Hon’ble Lonis S. Jackson and W. F. 
McDonell, Judges. 


Cuuse of Action—Misjoinder—Code of Civil 
Procedure s. 73. 


Case No. 285 of 1874. 


Regular Appeal from a decision passed by 
the Judge of Dacea, dated the 22nd 
August 1874. 


Mahomed Mirza and another (Plaintiffs) 
Appellants, 


VErsus 


Khajahk Abdool Kareem and another 
(Defendants) Respondents. 


Baboos Ashootosh Dhur and Kalee Alohun 


Doss nnd Moonshee Serajul Islam for 
Appellants. 


o 


Baboo Doorga Mohun Doss for Respondent. 


In g suit against A K for contribution of monies paid 
in satisfaction of two decrees under which present 
plaintiffs and defendants were Jointly liable, and ono of 
which decrees was founded on an ekrar executed by the 
parties to the present suit and by ‘one F, not a party, 
who was expressly excluded from liability in the decrea 
Jast mentioned, the Judge considering that F was liable 
under the ekiar, but not liable under the bond or which 
the other decree was founded, decided that there were 
two distinct causes of action, and dismissed the suit. 

HELD, that the cause of action on which plaintiffs 
relied was simply the joint lability of the parties under 
the decree, and the Judge did wrong in importing a 
different cause of action, and that, if F was to be brought 
in as a party to the suit, it could only be done on the 
spp icanon of the defendants under Act VILI of 1839 


‘Jaokzon, J. — Ir is admitted that the 
decree made by the Judge in this suit cannot 
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be supported in the form in which it stands. 
The plaintiffs brought this suit against Khn- 
jah Abdool Kureem, who it seems represents 
other parties than himself, to recover contyj- 
bution of monies paid by them in satisfaction 
of two decrees, under which they and the 
defendant were jointly linble. It appeurs 
that one of these two decrees was founded 
upon a deed called an ekrarnamah, whieh 
purported to have been executed by various 
persons, all represented, as we understund, hy 
parties now before the Court, and also by 
Fatima Bibee, who was by marriage n member 
of the same family. The suit brought upon 
this instrument proceeded to decree agninat 
all the defendants except Fatima, who was 
expressly exempted from liability, and it 
would seem that for that renson in the pre- 
gent suit no relief wns sought ns against 
Fatima. These matters comiug to the notice 
of the Judge not in the written statement 
of the defendant or otherwise, but at the time 
of argument of the suit, the Judge came to 
the conclusion that “the parties liable to 
“contribute evidently are Asndooddeen 
“ Hyder, Abdool Kureem, Syud Mahomed, 
“ Azizoounissa, and Fatima.” In making this 
stntement the Judge appears to have assumed 
the linbility of Fatima. Now it must 
be observed that the plaintiff had not made 
Fatima a defendant, and he had probably 
good reason for abstaining from so making 
her, considering what had already taken 
place in the previous suit. The Judge, 
however, considering that Fatima was one 
of the pnrties liable to contribute ng regards 
the sum due under the ekrar, but that being 
no party to the bond on which the other suit 
was founded, no liability attached to her iu 
respect thereof, held that there had been two 
distinct causes of action against the parties, 
and that the snit therefore could not proceed, 
nnd ordered that the suit should be dismissed; 
but as the objection, he says, “ was only 
sprung at the eleventh hour,” he makes no 
order for the defendants’ costs. Now, it is 
manifest that the cause of actionon which the 
plaintiff relied is one which was very simple 
and capable of the simplest possible proof, 
viz., the joint liability of different parties 
under the decree of Court. For that, the 
Judge has chosen, against the will and tho 
prayer of the plaintiff, to substitute an 
entirely difterent cause of action, viz., that 
arising from the different liabilities of tha 
parties under the instrument called ekrar. 
It may be that the liability of Fatima coald 
be made out in a suit framed for that purpose, 
and it may be that in order to do justice 
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between all the parties it would be right to 
bring in Fatima as a party to the suit so far 
at lenst ag the ekrar is concerned; but under 
the cii cumstances, that can only be done on 
the application of the defendants who wish 
to be relieved of a portion of their liability 
by her being made liable to make her a 
party under Secticn 73 of the Civil Procedure 
Code, 

Fhe judgment of the Court below dismiss- 
ing the suit is set aside, and the onge will go 
back to the District Court, That Court will 
be instructed to receive an application made 
by the defendants, if made within a reason- 
@ able time, say within 14 days from the 
receipt of the record in the Court below, 
supported by proper affidavits to the effect 
that she subscribed to the ekrar and benefit- 
ed by the monies borrowed thereunder ; and 
if on such application the Judge think fit to 
make Futimn a party to the suit as regards 
the Jaiger cnuse of nciion, he must try that 
separately, and also try separately the cnse 
arising out of the distinct enuse of action 
against the other defendants exclusively. 
The defendants in their application must 
undertake to pay the costs of the defendant 
Fatima if her liability is not made out. It 
would be open to the parties to give fresh 
evidence as to the liability of Fatima. The 
costs of this appeal will ubide the result. 


e 
The 8th December 1875. 
Present: 
The Hon'ble Sir Richard Garth, Kt. 


Chief Justice, aud the Hon'ble E. G. 
Birch, Judge. 


Act VIII (B.C.) of 1869 ss. 6 and 22—Righi 
of Occupancy—Rent-free Holding. 


Cnse No. 253 of 1875, 


Special Appeal from a decision passed by 
the Officiating Judge of Sylhet, dated 
the 4th December 1874, reversing a dect- 
sion of the Moonsnff of Lushkerpore, 
dutcd the 11th June 1874. 


Kaleo Krishna Deb (Plaintiff) Appellant, 
versus 


Shashouee Dassee (Defetidant) Respondent, 
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Baboo Bharut Chunder Dutt 
for Appellant. 


. No one for Respondent. 


A party who has been in the’ occupancy of land witb- 
out paying any rent, is not entitled to the protection of 
Act VIII (B.G.) of 1869 a. 6 or of a 22, even on the 
ground of a right to hold the land rent-free. 


Garth, C. JWE think that the Judge. 
has made a mistake here. He has found as, 
n fact that this kabooleut, which was granted 
by the plaintiff to the person under whom the 
defendant derives her title, is a valid ins- 
trument, That being so, the kabooleut 
created a tenuncy-at-will of this homestead land 
at a rent of 1 Rupee 8 annas. Now, accord-. 
ing to the defendant’s own story, she has 
not paid a farthing of this rent ; and although 
it appears from the evidence that instead. 
of paying rent, her husband, and she too for 
n time, performed cerinin services for the 
plaintiff, she has now held the land for some 
time past without paying any rent, or render- 
ing avy equivalent in the shape of those ser- 
vices. Moreover, she deuies the validity of 
the knbooleut ; she denies being a tenant; 
nnd she attempts to make out that her 
fnther-in-law, her husband, and herself have 
been holding, and have a right to hold, this 
land rent-free. Under these circumstances, 
the Judge haa decided that the defendant 
is entitled to the protection of Section 6 of 
Act VIIL of 1869 of the Bengal Council, 
Nove let us see whether that is so. That 
section provides that “every 1yot who shall 
have cultivated or held land for a period of 
twelve years shall have a right of occupancy 
in the land so cultivated or held by him, ` 
whether it be held under a pottah or not, 
so long as he pays the rent payable on 
account of the same.” Now, here this 
defendant has never paid any rent, and 
therefore is not entitled to the protection of 
this section, or of Seétion 22 to which the 
Judge has alluded. We think, therefore, that 
the Judge's decision must be reversed, and 
the judgment of the Moonsiff restored. 
The appellant will have the costs in this 
Court, bnt ench party will bear his own 
costs in the Lower Appellate Court, 
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. The 10th December 1875. 


, Present: 
The How’ble F. B. Kemp aud C. Pontifex, 
Judges. 
Pre-emption— Mokurruree Leases—Itemand— ` 
Jurisdiction, 


Case No. 234 of 1874, 


Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 27th June 1874. 


Bahoo Ram Golan Singl (Plaintiff) 
Appellant, : 


VErsus 


Nursing Snhoy and others (Defendants) 
: Respondents. 


Rabao Aubinash Chander Banerjee for 
Appellant. 


Moonshee Mahomed Yusoof for Respondents. 


Under the Mahomedan law, the right of pre-emption 
applies to sales only, and cannot be enforced with refer- 
ence to leases in perpetuity lke a mokurruree, which 
(however small the reseived ient) are not sales, and in 
Which there-is no “muilkyut” or ownership on the part 
of the Shafee, or pie-emptor. i 

Where a plaintiff, in the first iustance, brought his suit 
before a Moonsiff, and was referred by him to a higher 
Court, viz , that of the Subordinate Judge, from whose file 
the District Judge withdrew the case to try it himself, 
but finding a portion of the claim untenable, referred the 
plaintiff to the Moonsiff's Court for thetrial of the 
remainder, —HKLD, that the Judge should have decided 
the remaining issues himself, 

Kemp, J-—Tue plaintiff ia the appellant. 
‘He sned the defendants to recover posses- 
siou by determination of right und for regis- 
(ration of his name in the milkyut nnd 
malgoozar’s column of the Government 
record jointly with the name of, Khookum 
Singh, the recorded proprietor, and others, 
in respect of 6 gundas 2 cowries 2 krants 
out of n divided puttee of one anna in Mouzah 
Bheempore, Pergunna Mela, the towjre 
number of which in the Collectorate of 
‘Tirhoot is 4266, on the ground of aright of 
pre-emption as a partner in the property sold, 
dating his cause of action from the 27th of 
January 1874, the day of receiving intelli- 
gence of the sale and of the performance of 
the ceremonies of Tulubeh Mowasibut and 
Tulubeh Ishtehshad. In the plaint it is 
alleged that the defendant No. 2 has, without 
the plaintiff's knowledge, sold her mokunr-’ 
ruree right, and the defendant No. 1, his 
milkyut or proprietary right to .the snme 
defendant, that is, the defendant No. 4, who 
18 a stranger to. the parties, under a deed of 
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sale, dated the 26th of January 1874; that 
immediately upon hearing of this sale, or on 
the 27th of January 1874, the information 
being given to the plaintiff by one Dhawyr 
Singh, the plaintiff repeated thrice “I have 
the right of pre-emption, I have purchased,” 
and called upon the persons present in the 
assembly to become witnesses ; that subse- 
quently, the plaintiff, accompanied by the 
aforesaid persona, took the sum of Rs. 1,205. 
the consideration, ingerted in the deed or 
conveyance, to the defendant, the vendor, 
again repeating his right of pre-emption and 
calling upon the witnesses who naccompanied 
him to become witnesses to this fact; and 
that he nlso went and tendered the sum of 
Rs. 1,295 to the vendee, who also refused to 
receive the money; that as the defendant 
No. 4 is a stranger and wholly unconcerned 
with the property, and as by his becoming 
the malik, the plaintiff will Le subjected to 
serious loss, he prays that a d-cree may be 
given in his favor, ordering possession of 
the property claimed on his depositing the 
ploper and actual amount of consideration 
into the treasury of the Court. This suit 
was first instituted in the Court of the 
Moonsiff ; but, as the amount of consideration 
appeared to be Rs. 1,295 by the plaintiff's 
own showing, the Moonsiff held that he had 
no jurisdiction, the plaint was returned to 
the plaintiff, and the suit struck off the file. 
It was then entered in the register of the 
Subordinate Judge’s Court and was called 
ap by the Judge of the district to be heard 
in his Court as an original suit. The defen- 
daut, in bia written statement, alleges thar, 
under the deed of conveyance of the 26th 
January 1874, he has purchased the mokur- 
raree and milkyut rights of two different 
persons; that, according to the law of 
pre-emption, no claim for pre-emption can be 
valid in respect of a mokurturee property, 
and therefore the claim of the plainuff, with 
reference to the mokurruree property, must 
be dismissed; that the deed of conveyance, 
forming the basis of the claim of risht to 
pre-emption,deseribes the consideration which 
passed in a definite way, namely, that 
Rs. 1,000 was paid ns the valueof the 
mokurruree property nnd Rs. 295 as the 
value of the milkyut property; that ns the 
claim to the mokurruree property is invalid 
under the Mahomedan law, and the claim to 
the milkyut is in consideration of ite valu- 
ation, namely, Rs. 295, cognizable by the 
Court of first instance, that is, tho Moonsiff, 
it was not cognizable by the Judge. 

The Additonal Judge, Mr, Llenderson, 
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after reciting the allegations of the plaint 
and the answers of the defendants necording 
to their written statement, luid down the 
following issues :—Ist, whether the suit 18 
multifarious; 2ud, whether with regaid to 
the mokurruree n claim for pre-emption is 
allowed by the Mahomedan law, and if it is 
not, whether the Court has jurisdiction. 
These issues are taken from the decision of 
the Additional Judge and are given in his 
own words, The fist issue was not argued 
before the Judge, and has not been srgued 
before ns. On the secoud issue, the Judge finds 
that the 6 gundas 2 cowries 2 krants 
mokurruree was originally granted by Nur- 
siugh to one Mussamut Beelnkooer on the 17th 
of November 1871 at a jumma of Rs. 2 
per annum; that on the 26th January 1874, 
Beelnkooer, along with Nursingh, sold under 
one deed of conveyance, she, her mokurruree 
right, and he, his proprietary right, to the 
defendant No. 4; that the question theie- 
fore was whether with reference to this 
mokurruree the claim to pre-emption was 
allowable by the Mahomedan law. The 
Judge is of opinion that pre-emption does not 
apply, inasmuch og the mokurrureedar is 
not a malik but merely n tenant at a fixed 
rate which cannot be enhanced; that the 
mokurrureedar does not stand in the same 
position as a malik, aud the law of pre-emp- 
tion only applies to the sales of land of 1 
malik ; that the mokurrureedar had every 
right to sell in respect of the law of pre-emf- 
tion; that under such circumstances the claim 
for pre-emption set up by the plaintiff with 
regard to this mokurraree cannot be allowed ; 
thnt therefore. taking the value of the 
-mokurraree as per deed of conveyance, 
namely, Rs. 1,000, the claim of the plaintiff, 
with reference to the milkyut or proprietary 
right, is reduced to Rs. 295, which makes 
` the case triable by the Moonsiff, to whose 
Court, for the trial of the remainder of the 
claim, the Judge teferred the party. The 
Judge concludes his decision by saying that 
it must be understood that he has treated the 
claim for pre-emption with reference to the 
mokurruree lone, and that he ‘has not 
touched upon the issues of fact as it was 
agreed that the issues in bar should be dis- 
posed of first, so that, if a finul decision were 
urrived nt on the issues in bar, the issues of 
fuct need not be discussed at all. 

On appeal the grounds taken are: first, that 
the learned Judge was wrong in holding that 
under the _Mahomedan law a claim to the 
mokurruree by right of pre-emption will uot 
lie. The second ground is only u repetition of 


the first ground. It is to this effect, that the 
learned Judge is wrong in Jaw in holding 
that the defendant had every right to sell the 
mokurruree iriespeciive of the law of 
pre-emption; third, that even admitting for the 
guke of mgument that the appellant’s claim 
to the mokurruree was untenable, the learned 
Judge was clearly in error in dismissing the 
appellant’s whole suit, on the ground that the 
remaining portion of the appellant’s claim was 
triable by the Moonsiff; fourth, that the 
Jearned Judge ought to have taken evidence 
nud tried the ease on the merits. 

In suits onaright of pre-emption, it has 
been held by many decisions of this Court 
that the plaintiff? ia bound strictly to prove 
his right. In this case the parties in the 
suit are both Hindoos. The law of pre-emption 
was, as observed by Mr. Justice Phear, 
in Volume VIII, Weekly Reporter, page 810, 
“founded on the supposed necessities of n 
Mahomedan family arising out of their 
minute sub-division and inter-division of 
ancestral property.” ‘There can be no doubt, 
in my opinion, that the right of pre-emption 
is n creature of the Muhomedan law, and it 
also nppears to me that the exercise of the 
right ig ndverse to public interest and tends 
to put a restraint upon the free purchase and 
anle of property ; and I nm certainly not dis- 
posed to recognise this right beyond the 
strict limits of the Mahomedau law or 
beyond the decisions of this Court, Under 
the Mahomedan lnw, see Chapter 1, Volume 
III, Book 38, page 562 of the Hednye, the 
right of Shuffa, which means conjunction, 
nppertains, Ist, to a partuer in the property 
ofahe land sold; 2ud, to n partner in the 
immunities and appendages of the land, 
auch as aright to water and to roads; and 
8rd, to a neighbour. Now, the plaintiff comes 
mio Court, elaiming the right of pre-emption 
on the ground that he is n patner in the 
property of the land sold. Can it be enid that 
he isa partner iu the mokurruree ? And if 
the plaintiff, as a pu tmer in the milkyut, can 
interfere in the sale of the mokurruree right 
by the mokurrureedar, on the giound that 
he is a partner in the property sold, it follows 
that the mokurrureedar can also interfere 
in the exercise of his rights by the proprie- 
tor in selling his proprietary rights; but 
this, the pleader for the appellant admits the 
mokurrureedar cannot do. It has been held 
in u decision to be found in Volume VHI, 
Weekly Reporter, page 107, by Mr. Justice 
Mnepherson, sitting with Mr. Justice Seton- 
Karr, that the opinion expressed by the 
Lowe: Appellate Court in thut case, namely, 
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the case of Moorulee Ram, plaintiff, v. 
Baboo Huree Ram and others, defendants, 
tliat pre-emption applies to sales only, and that 
a lease in perpetuity, however small the 
reserved rent, is not a snale, was a correct 
opinion; and therefore that the right of 
pre-emption could not be enforced with 
teference to lenses in perpetuity such as 
mokurruree leases. 

This decision appears to us to dispose of 
the whole case, that is to sny, in so far ns the 
mokurruree rights are concerned. We mie 
further referred to page 473 of Buillie’s 
Digest, in which it is laid down as the sixth 
condition, that there must he .© milkyut,” or 
ownership, of the Shufee or’ pre-emptor at the 
time of the purchase. Now, in this case, it 
is clear that the mokurruree wns created, 
reserving a renton it of Rs. 2. This mny 
be a small rent, and no doubt it is so: but we 
have not to decide in this case whether this 
Tent can be enhanced or not; it is sufficient 
for us to say that, onder the ruling already 
quoted in Volume VIII, Weekly Reporter, 
page 107, a lease in perpetuity like this 
mokurruree, however small the reserved 
rent, is not a sale, and that there is no 
“milkyut,” or ownership, in this mokurruree 
on the part of the plaintiff, the Shufee, or 
pre-emptor. We, therefore, concur with the 
Judge in his findiug that the plaintiff is not 
entitled toclaim theright of pre-emption with 
reference to the mokurruree tight. We 
now come to the second question, namely, 
whether the Judge should have dismissed 
the whole of the plaintiffs suit and referred 
it for trial to the Moonsiff. We think that, 
inasmuch as the plainiiff did, in the rst 
instance,-bring his suit in the Court of the 
Moonsiff, and as he was referred by that Court 
to a higher Court, namely, that of the Subor- 
dinate Judge, and as the Judge withdrew 
the case from the file of the Subordinate 
Judge to try it himself, that simpiy because 
he found a portion of the claim unteuable 
he should not have put the plaintiff to the 
‘expense of a fresh suit, but should have 
decided upon the remaining issues which 
raised questions of fnct; these-issues being 
whether the plaintiff had performed the 
necessary ceremonies of ‘Tnlubeli Mowasi- 
but and Tulubeh Ishteshad, and whether the 
plaintiff declined to purchase the disputed 
property, and the defendant purchased it on 
his declining to do so for a proper amount of 
consideration and in good faith. Concurring 
therefore with the Judge in his finding as to 
the mokurruree, we remand the case to him 
for trial upou the remaining issues of fact, 
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which involved the question of the right 
of the plaintiff to pre-emption over the 
milkyut. Costa to follow thé result. 

Pontifex, J.—With respect to the plaintiffs 
right of pre-emption over the mvkurruree, 4 
think this case is governed by the decision 
of Mr. Justice Macpherson in VIII 
We-kly Reporter, pages 106-107. For, ifa 
mokuiruree can be created ayninst the will 
of n partner, it must carry with it the ong 
nary incidents of the tenure, including the 
unfettered right of alienation. I agree thins 
the case must be remanded as directed by my 
learned colleague, 


The 13th December 1875. 


Present : 


The Hon'ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon'ble E. G. Birch, 
Judge. 


Caveat Emptor— Deed of Purchase—Eviction— 
Remedy. 


Case No. 927 of 1875. 
Special Appeal from a decision passed by 
the ist Subordinate Judge of Mymen- 
' singh, dated the 9th February 1875, 


affirming a decision of the Moonsiff of 
Niklee, dated the 31st December 1873. 


Gour Kishore Shaha (Plaintiff) Appellant, 
versus 


Chunder Kishore Dutt Mojoomdar 
(Defendant) Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


No oue for Respondent. 


By the rule of caveat emptor, the buyer is bound by 
law to take care of himself and to see that he buys after 
satisfying himself that there is a good title. 


or 


46 : Civil 


The purchaser is bound to look not only to his own 
title, hut,to see that he is properly indemnified by the 
covenants in his d&d of purchase: and if he does not 
choose to protect himself in this manner, he has no 
Yemedy: for if a deed of purchase has been once exe- 
cuted, unless there is an eviction by the vendor or some 
person claiming under him, the purchaser has no right of 
action against the vendor. 


*Garth, C.J.—Tuis case has been very 
ably argued, but we see no reason for dis- 
turbing the Judgment of the Court below. 
One of the points that has been raised before 
us is, that the Judge below was wrong in 
finding that under. the circumstances the 
defendant was guilty of no fraud at the time 
when he .effected his sale; in other words 
that the Judge was wrong in this finding. 
(I quote his words):—“f nm unable to perceive 
“that the defendant was fraudulently dis- 
“ posed-towards the plaintiff at the time of the 
& sale, which the plaintiff as a neighbour 
“concluded with a complete sense of its 
“advantages and disadvantnges.” ‘This, as 
we understand it, is a distinot finding of 
fact that the defendant was guilty of uo 
fraud at the time of effecting this sale, and 
we are asked to sny that this finding is 
incorrect. But in special appeal it is im- 
possible for us to reverse a finding arrived 
at by the Lower Court upon a question of 
fact; we are not competent to do it ; it is 
hot within our jurisdiction. But apart frem 
that, looking ut the circumstances of this 
case, we cannot see that it is inevitable, as 
jt has been urged before us that it is, that 
at the time of this sale the defendant should 
have been guilty of a fraud. It might have 
been proved at the trial that the defendant 
had concealed “the fact of hie having this 
‘brother through whom the mother claimed 
title, and afterwards evicted the defendant 
from this property. It might have been 
proved distiuetly that the defendant knowing 
that fact, never divulged it, and that in point of 
fuct the plaintiff did not know of it. But so 
far from that having been done, it is evident, 
from the judgment which has been pr onouneed 
by the Subordinate Judge, that he believed 
that-the plaintiff being a neighbour, and know- 
‘ing ‘all‘the circumstances of this property, 
was well aware of the defendunt having a 
brother ; and certain it is that in September 
1872 he made a deposition in which he 
avowed his knowledge that the defendant 
‘had a: brother, who died 13 or 14 years ago. 
-When he became possessed of this kuowledge 
does not appear; but at any. rate he was a 
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neiglbour; he had ample opportunities of 
enquiring into the title of this property 
himself; but he does not appear to have 
made any enquiries: he appears to have 
bought the property without taking any 
trouble nbout the matter. Under these 
circumstances the rule of caveat emptor 
npplies and that rule means that the buyer 
is bound by Jaw to tuke care of himself; he 
is bound to see that what he buys he buys 
after satisfying himself that there is a good 
title. It is n very old maxim of law,-and n 
very good one, that if people will not assist 
themselves, the law will not assist them ; if n 
person chooses to buy a property without 
looking into the fitle, he does so at his own 
risk, and the law will not help him ect 
rid of his bargain. 


But apart from the question of fraud, it 
ia suid that the defendant must have known 
that he was selling with a bad title. But 
I do not see that; he knew that he hada 
brother, but he might have been ignorant 
that through that brother his mother had a 
title which would prevent his conveying 
the property to the plaintiff. There is 
nothing to show now that the defendant 
must have been guilty of a fruud when he 
effected this sale; certain it is that the 
Subordinate Judge has found that he was 
guilty of no fraud, that he was not frandu- 
lently disposed in any way when, he made 
this conveyance. We think therefore that 
thia objection fails. 


Then, it is said tliat by the terms of the 
conveyance there was a warranty of ‘title, 
that is, that the defendant, when he con- 
veyed this property, covenanted in n rude 
wny, but substantially for title not only as 
agninet his own acts and theacts of his heirs, 
but as against ail the world. We do not 
rend the conveyance in that way. We read 
it to mean whut an ordinary covenant means 
in an English conveyance,—by which a man 
covenants that the buyer shall quietly enjoy 
the property, as agninst auy acts of his own 
or of persons claiming under him, but not as 
against all the world. 


The authorities are overwhelming to show 
that, if n deed of purchase bas been once 
executed, unless there is sn eviction by the 
defendant or some person claiming under 
him, there is no right of action against the 
defendant, and the purchaser is without 
remedy. The purchaser is boynd to look 
not only to his own title, but to see that he 
is, properly indemnified by. the covenants jn 
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his deed ; and if he does: not choose to 
protect himeelf by ascertaining thnt he is 
buying with a good title, and by taking care 
that he is properly protected by proper 


covennnts, he: has no remedy. This is not- 


only the doctrine of our Courts of law, but 
has been acted upon by Courts .of Equity 
in England for n loug time past. It will be 
found laid down in Sugden’s Vendors and 
Purchasers, p. 548, where it is stated that, 
if the conveyance has been actually executed 
by all the necessary parties, and the purchaser 
is evicted by a title to which the covenants 
in the conveyrnce donot extend, he ennnot 
recover the purchase-money either at law or 
in equity (see also Urinston v. Pate, 8 Ves., 
p.'235). There is a late case reported in the 
{Oth Law Reports, Common Pleas, p. 834, 
in which all the authorities on the subject 
will be found collected. Thnt was a case in 
Which some executors, believing that they 
had a right to sell a property which belonged 
to their testator, sold it to a purchaser, and 
received and spent the purchase-money. 
Some, time afterwards, the heir-at-law set up 
a title to this property and recovered it from 
the purchaser who was thus deprived of 
every thing that he had purchased. The 
purchaser then brought an action against the 
executors to recover the money which he 
had paid for the estate ; but the Court held 
that he had no remedy. 


That being the law in England, and there 
being no authority cited to show that the law 
is different in India, we consider that the 
same principle governs this case, and conse- 
quently there is no reason for disturbing the 
judgment of the Court below.. 


' Considering the numberless snles that are 
constantly taking place in this.country, and 
the numberless censes in which purchasers 
must have bought property to which. they 
afterwards found.that their vendors had no 
title, it is a remarkable circumstance that not 
onè single. instance or authority has been 
ndduced in which, under circumstances like 
the present, on action has been brought 
against the vendor. I confess it has strongly 
impressed me with the opinion that the rule 
upon which we are acting, is as firmly settled 
here as in England. - 


The appeal is dismissed, but without costs; 
a8 no one appears for the respondents, 


Biroh, J.—I concur. 


The 16th December 1875, ` 


Present: ¢ 


The Hon’ble Lonis S. Jackson and W: F. j 
McDonell, Judges. 


Aot VIIL of 1859 s. 354— Remards— 
Appellate Court. 


Case No. 349 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 12th December 1874, reversing a 
decision of the 2nd Moonsiff of Moon- 
sheegunge, dated the 4th May 1874. 


Bungo Chunder Banerjee aud another 
(two of the defendants) Appellants, 


Versus 


Chander Nath Chuckerbutty and others 
(Pliintiff-) Respondents, 


Bahoo Hurry Mohun Chuckerbutty 
for Appellants, 


Baboo Bama Churn Banerjee 
for Respondents, 


If the Appellate Court considers that any issue, not 
raised by the Court below, is material to the decision 
of the case, and finda that there is no evidence on the 
record sufficient for the determination of such issue, it 
is comp tent to direct a finding on that issue to be. 
returned by the Court below; but not to remand the 
suit for retrial, 

Jackson, J.—THeE course taken by the» 
Lower Appellate Court in this ense is irregu- 
lar®and contrary to law. The Subordinate 
Judge was of opinion that proper issues had 
not been raised, and although it does not 
appear whether there was sufficient evidence: 
upon. the record or not, he set aside the 
Judgment of the Moonsiff and remanded’ 
the suit for retiinl, This is beyond the 
authority of the Lower Appellate Court to 
do. Ifthe Subordinate Judge considered: 
that any issue not raised by the Court below: 
was material to be raised, and found that 
there was no evidence on the record suffi- 
cient for the determination of such issue, it 
was competent to him under Section 354 
to direct a finding on that issue to be return- 
ed -by the Court below, the ense being 
retained on his own file. The judgment of 
the Lower Appellate Court is set aside. 
That-Court will take up the appeal de novo, 
ascertain what issues, if any, are necessary: 
to be raised, and nleo ascei tnin whether there 
is evidence pertinent to those issues on the 
1ecord or not. If necessity arises, an issue 
or issues may be sent down to the Court 
of flratiustince for a: finding thereon, but 
the suit must.not be remanded. 
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The 16th December 1875. 


* Present: 
The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Vendor out of Possession— Purchaser's right of 
Acton, 


Curse No. 332 of 1875. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Furreedpore, dated the Tth December 

- 1874, reversing a decision of the Moon- 
siff of Muksoodpore, dated the 27th 
April 1874. 


Aulock Monee Dossia (Plaintiff) Appellant, 
VETSUS 


Aulock Monee Debia ond others (Defendants ) 
Respondents. 


Baboo Grija Sunkur Mojoomdar for 
Appellant, 


Baboo Nullit Chunder Sen for 
Respondents, » 


Where a vendor is out of possession at the time when 
the property is sold, the purchaser is entitled to com- 
mence a suit for the recovery of the property. 


Jackson, J—Tauis suit has been disposed 
of by the Lower Appellate Court in an ex- 
tremely learned judgment in which the 
plaintiff is put out of Court npon the simple 
ground that her vendor being out of posses- 
sion at the time when the property was sold, 
there was nothing to go to the plaintiff. 
That is a proposition which we think cannot 
be supported in that form, and we consider 
that the result of the cases in this Court 
upon that point does not warrant so broad 
and general n proposition of law as that laid 
down by the Judge. We may refer to a 
case decided by three Judges-of this Court, 
reported at page 81, Volume XI, Weekly 
Reporter, in which judgment was given by 
the late learned Chief Justice, Sir Baines 
Peacock, and in which it is pointed out that 
in auch a case a purchaser is entitled, under 
his purchase, to commence n suit for the 
recovery of n property to which the right 
has been transferred to him, There are 
other questions on which the determination 
of this suit depends which have not been 
determined by the Lower Appellate Court. 
That judgment must, therefore,. be set aside, 
and the suit remanded in order that those 
points may. be enquired into. The costs of 
this appeal will. abide the result. l 


The 17th December 1875. 


Present: 


The Hon’ble F. B. Kemp nnd E. G. Birch, 
Judges. 
Review of Co-ordinate Courts Judgments. 


Cause No. 816 of 1875. 


Special Appeal from a decision passed by 
the Officigting,. Subordinate Judge of 
Tipnerah, dated the 29th January 1875, 
affirming a decision of the Muonsiff of 
Nasi:snuggur, dated the \2th Septem- 
ber 1878. 


Wolfut and another (two of the Defendants) 
Appellants, 


Versus 
Nusrutoollah (Plaintiff) Respondent. 


Baboo Protap Chunder Mojoomdar for 
Appellants. 


Umbika Churn 
Respondent. 


Baboo Banerjee for 


One judicial officer cannot review the judgment of ; 
another of tle same grade, simply on the ground of the 
latter not having taken a right view of the evidence. 


e 

Kemp, J.—Tae first ground taken in 
special ‘appeal is that the Court of appeal 
was in error in admitting a review of judg- 
ment nnd reversing the judgment of his 
predecessor on the self-same evidence, and 
that in fact the Subordinate Judge exercised 
the functions of an Appellate Court. 

The plaintiff sued to obtain possession of a 
2 anna and }1 gundas share in certain 
properties detailed in the plaint, which he 
alleged had been left by his father Alimoolla, 
nnd that according to Mahomedan law he 
was entitled to the share claimed. 

The Moonsiff decreed the plaintiff’s claim 
and awarded possession of the 2 annas aud 
il guodas share in all the lands claimed. 

On nppeal the Subordinate Judge of 
Tipperah, Baboo Nobinchunder Ghose, on 
the 30th of September 1874, modified the 
decision of the Moonsiff, and awarded 
possession to the plaintiff of 2 aunas 11 
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gundas out of an integral 2 annas 6 gundag 
2 cowries and 2 krants share, being the one- 
sixth share of Alimoolla, the plaintiff's 
father, in the lands numbered 2 and 7 to 15. 

On the 29th of December 1874, when one 

day remained of 90 daya within which an 
_ application for review could be admitted, the 
plaintiff applied not to Baboo Nobinchunder 
Ghose, but to his successor, Buboo Jadub- 
chunder Dey, who was officiating for him, 
to grantareview of his predecessor's judg- 
ment, and the ground which he took was that 
Baboo Nobinchunder Ghose had uot properly 
considered the evidencé, thant he bad in 
fact determined the cage dontrary to the 
weight of evidence. No new evidence was 
ndduced, and no other grounds were stated 
thnn those mentioned above. 
; Upon this, the prebent Subordinate Judge, 
Baboo Jadubchunder Dey, ordered that the 
case be restored to the file, and that it be tried 
on its merits on the sume day that the peti- 
tion of review was filed.—Subsequently, 
however, it appears that the decision in review 
was not passed till the 29th of: January 
1875. He reversed the decision of his 
predecessor, and confirmed the decision of 
the Moonsiif. 

Several cases have been cited by the 
pleadér of the special appellant, the latest of 
which will be found in XXIII Weekly 
Reporter, p. 488, and XXIV Weekly Report- 
er, p. 387. The decision in XXIV Weekly 
‘Reporter is by the present Chief Justice, and 
it refers to the one ia XXIII Weekly Report- 
er, by the late Officiating Chief Justice, Mr. 
Justice Macpherson, and Mr. Justice Birch. 
I may also mention that Mr. Justice Birch 
took part in the decision in XXIV Weekly 
Reporter. The late Officiating Chief Justice, 
“Mr. Justice Macpherson, observes that, if u 
Subordinate Judge is nllowed to review the 
decision of his predecessor not on any new 
evidence, but simply because it is stated 
before him that his predecessor has deter- 
mined the case contrary to the weight of 
‘evidence, a suit may go on for ever. On the 
return of Baboo Nobinchunder Ghose, there 
is nothing to prevent him fiom reviewing 
again the order of Baboo Jndubchunder 
Dey. It was never intended by the Legis- 
‘lature that one officer of the same grade 
should review the judgment of another 
officer not upon any new evidence or for any 
error patent in the decision of his predecessor, 
but simply because it is stated that his 
‘predecessor has not taken a right view of 
the evidence. Following the ruliugs which 
have been quoted, we reverse the decision of 
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Baboo Jadubchunder Dey, and restore the 
decision of Bnaboo Nobinchunder Ghose, 
dated the 80th of September 1874, with costs 
payable by the respondent. 


The 17th December 1875. 


Present: e 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Partnership-—Agreement--—Contract Act of 1872 
3.253 ch 10. 


Case No. 388 of 1875. 


Special Appeal from a decision passed by 
the 2nd Subordinate Judge of 24-Per- 
gunnahs, dated the 7th December 1874. 
reversing a decision of the 8rd Moonstff 
of Altpore, dated the 27th March 1874. 


Shaikl Peer Mahomed (Defendant) 
Appellant, 


versus 


Nekjan Bibee and others (Plaintiffs) 
Respondents. 


Baboo Hem Chunder Banerjee for 
Appellant, 


Baboo Ashootosh Dhur for Respondents. 


Where one party (A) advanced money to others to 
carry on business, and au instrument was executed 
whereby the latter and bound themselves to 
account yearly to the former for a share of the profits, 
the transaction was PELD to amount to an agreement 
that A should be a party to the business pro tanto. 

HerLD that by the operation of the Contract Act of 
1872 s. 258 cl. 10, the partnership between A and the 
others was dissolved by the death of A, and that the 
representatives of A, by receiving, some six months after 
his death, an account with a portion of the money 
advanced and of the profits, did not re-constitute part- 
nership, but rather indicated an opposite intention. 


Jackson, J—Ir appears to us that the 
judgment of the Lower Appellate Court in 
this ense is not correct. The plaintiffs sued 
as the representatives of one Roushun who 
in 1268 advanced a sum of money to the 
defendant Peer Mahomed and another, and 
for which an instrument was ee at 


') 
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that time between those parties whereby the 
latter agreed and bound themeelves to 
account yearly’ to the former for a fourth 
share of the profits arising from the business 
“they were carrying on. That appears to us 
to amount to an agreement between the 
parties that Roushun should be a party to 
the business to that extent. Accounts appear 
to have been yearly adjusted thereafter, and 
Ļoushun died in 1276. After that it seems 
in Bhadro 1277 the representatives of 
Roushun received from Peer Mahomed and 
his partner an account of the enpital and the 
profits, and that on that account Rs. 85 out 
-of the capital sum advanced was repaid and 
Rs. 75 received in the shape of profits. By 
the plaint now, it is sought to recover from 
the defendant the profits of the business in 
question for the years 1277 and 1278, and it 


. is said that the plaintiffs are entitled out of 


the same to Rs. 850 as for the aforesaid 4 
annas share. This suit was dismissed by the 
‘Moonsiff of Alipore ou the ground of limi- 
tation for having been brought more than 
three years after the death of Roushun. It 
is clear that by the operation of Section 253 
clause 10 of the Contract Act of 1872, the 
partnership, if it was a partnership, between 
Roushun and Peer Mahomed was dissolved 
in Pous 1276 by the death of Roushuno. But 
the Subordinate Judge considers that by 
what took place in Bhadro 1277 the plaintiffs 
were recoguizged as partners. We have 
asked Baboo Ashootosh Dhur, who appé&rs 
for the respondent in this cnse, to refer us to 
any‘ authority showing that the plaintiffs by 
receiving, some six months after the death of 
Roushun, an account and about two-thirds of 
the money advanced together with the money 
due in the way of profits, made themselves 
partners with the defendant. We are not 
‘referred to any such authority, and it appears 
. to us that the Subordinate Judge was not 
justified in inferring from the circumstances 
that the plaintiffs and the defendant became 
partners, On the contrary, it appears to us 
‘rather that the repayment of Rs. 85 out of 
Rs. 181 which was originally the advance 
‘made by Roushun negatived any intention on 
the part of Roushun’s representatives to con- 
tinue or re-constitute the partnership. That 
being go, and more than three years since 
‘the death of Roushun having elapsed and 
‘there being no acknowledgment or promise 
in writing as provided by Section 20 of the 
Limitation Act, we think that this suit is 
‘barred by limitation, We reverse the judg- 
‘ment of the Lower Appellate Court and 
‘restore that of the Moonsiff with costs. 
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The 17th December 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Special Appeal-—-High Courts Jurisdiction. 
Case No. 482 of 1875. 


Special Appeal from a decision passed by 
the Judge of Dacoa, dated the 21st 
December 1874, reversing a decision of 
the Subordinate Judge of that district, 
dated the 28rd March 1874. 


Anund Chunder Chuckerbutty and others 
(Defendants) Appellants, 


versus 


Rutneseur Doss Sen and another (Plaintiffs) 
Respondents. 


Baboos Mohinee Mohun Roy and Rash 
Beharee Ghose for Appellants. 


Mr. A. M. Bose and Baboo Kalee Mohun 
Doss for Respondents. 


The High Court HELD itself to be compaia, in 
special appeal, to reverse a decision of the Lower 
Appellate Court which set aside a judgment of the 
Court of first instance dismissing a suit where defend- 
ants had a positive unrebutted case against which 
plaintiffs had adduced nothing. 


Jackson, J.—TuHe two questions which 
have been argued in this special appeal are, 
firstly, whether it has been rightly held by 
the Lower Appellate Court that Kalee 
Kishore, at the time when he consented to 
thg sale by his mother Moni Kurnica, was 
not of age ; and secondly, whether supposing 
Knulee Kishore to have been of age, his con- 
sent would ratify and validate the transac- 
tion. Upon the first question, which matter 
would appear at first sight to be a mere 
question of fact, we are clearly of opinion 
that tbe decision of the Court below is erro- 
neous, and that the error is such as that we 
are competent to set it aside in special appeal. 
The Judge begins by saying :—“ The 
“ plaintiffs now sue to set aside that sale on 
“the ground, first, that Kalee Kishore was 
“then not of full age and consequently that 
“he could not legally consent to the sale ; 
& second, that the sale was made without any 
“legal necessity.” Now, the plaintiffs had 
not sued on any such ground. If they had 
so sued, it would have been open to the 
defendanta in the first place to plead that 
they were not at liberty to make any such 


allegation, und secondly to adduce clear and 
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positive evidence as to'the age of Kalee 
Kishore at the time of the transaction. But 
there was no such allegation in the plaint, 
nor was there anything in the issues framed 
by the Court below which would have led 
the defendants to adduce evidence upon that 
point. It appears that while the witnesses 
wore being examined in regard to the trans- 
actions which were in question, they were 
asked what the age of Kalee Kishore was, 
and they answered that he was about 15 or 
16 yenrs of age. There was no evidence 
on this point adduced by the plaintiffs ; but 
on the other hand, the defendants had filed 
the plaintifs own written statement which 
is described by the Judge as statement in a 
petition. It was a written statement verified 
by them in a suit in which they were parties, 
and in that written statement they distinctly 
affirmed that Kalee Kishore did the act 
spoken of being of full age. In addition to 
that, it is shown that Kalee Kishore had, 
previous to that act, been’ a plaintiff in an- 
other suit jointly with his mother no doubt, 
but still acting as a plaintiff sui juris, and 
that such action of his had been unchallenged 
by the parties to whom he was opposed and 
unquestioned by the Court. ‘These circum- 
stances together with the fair presumption 
arising from Kalee Kishore’s executing this 
deed confirming his mother’s alienation’ and 
coupled with the solemn written statement 
of the plaintiffs themselves, could not, it 
appears to us, be displaced except by positive 
proof on the part of the plaintiffs as to the 
precise age of Kalee Kishore. They gave 
no such evidence; but they profited by a 
Joose, careless guess of the witnesses who 
paid that he was at a certain time about 15 
or 16 years of nge. It appears to us, there- 
fore, that on this part of the cnse the 
defendants had a positive uvrebutted case 
against which the plaintiffs had adduced 
nothing whatever, and in that ‘state of the 
evidence it appears to- us that the District 
Judge was not justified in setting aside the 
judgment of the Court below, but that the 
Court below decided rightly and its judg- 
ment ought to be affirmed on that point and 
that of the Lower Appellate Court reversed. 
The next question is, whether, supposing 
Kalee Kishore to have been of age, he could 
sufficiently ratify the act of the mother. 
We have been referred to a case in III B. 
L. Reports, page 357,* in which the Judicial 
Committee of the Privy Council laid down 
that in the class of cases there referred to, the 





* 12 W. R., p 29L 


THE WEEKLY REPORTER, 


Rulings. 5l 


act of a Hindoo widow in possession of an 
estato must be confirmed by all the rever- 
sionerg, that is to say, by all the -persons 
likely to be interested in disputing the act 
in qaestion, But this ia not the case of a 
Hindoo widow, but that of a daughter ; and 
the person confirming her sct was olearly 


the only person at that time interested or - 


likely to be interested in disputing her act. 
He was the next heir. It appears to ws, 
therefore, that as far as the question of 
ratification is concerned, the act of Moni 
Kurnica was amply ratified. Then, something 
has been sgaid of the circumstances of the 
transfer. It is said that the interesta of the 
reversioners have not been properly consi- 
dered. We are entirely at a loss to under- 
stand how any argument could be based or 


how any judgment of the Lower Appellate’ 


Court could be founded upon the circum- 
stances of a transaction which took place 
thirty years before, in which most of the 
parties concerned must be long out of the 
way, and of which greater part of the cir- 
cumstances must have been entirely forgotten. 
That, however, is immaterial for the present. 
We think the judgment of the Court of first 
instance in this case is right and must be 
affirmed, and the judgment of the Lower 
Appellate Court set aside with costs. 





e The 21st December 1875. 


Present: 


The Hon'ble F. B. Kemp and E. G. Birch,’ 
i Judges. 


Mortgage Deed—Prior Lien—Righé of Suit. 


Case No. 108 of 1875. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 5th 
January 1874, affirming a decision of 
the Subordinate Judge of that district, 
dated the 15th December 1873. 


Radha Churn Shaha (Plaintiff) Appellant, 


versus 


Parbuttee Churn Datt (Defendant) 
Respondent. | | - 


a) 


52 Civil 


—_— 


Baboo Jadub Chunder Seal for Appellant. 


Baboo Issur Chunder Chuckerbutty for 
: Respondent. 


Where money is lent on a mortgage deed, on the 
condition that if returned with interest within a given 
period the property pledged shall revert to the mort- 
gabor, and the mortgages finds afterwards that the 
property in question is subject to a prior mortgage as to 
which he was not informed, and that he is therefore 
without the supposed securily, he is at liberty to suo for 
the return of the money advanced with interest without 
waiting for the expiry of the stipulated period. 


Kemp, J.—Tuis is a suit to recover a eum 
of Rs. 1,451-1-4: The plaintiff alleges 
that the defendant took a loan from him of 
Rs. 1,200, bearing interest at Re. 1-4 per 
cent. per mensem on a conditional deed of 
sale the execution of which is admitted by 
the defendant. The terms of that deed are, 
that if within ten years from the 26th of 
Bhadro 1276, the date of the deed, the 
defendant should pay Rs. 1,200 the principal 
advanced to him with interest os stunted 
above, the property pledged, the posseasion 
of which it is alleged by the plainuff was 
not made over to him, would revert to the 
defendant. 

The plaintiff also alleges that prior to this 
transaction between him and the defendam, 
the property mentioned in the deed of 
conditional sale had been pledged to one 
Lukhi Prasad Tewary, that the defendaut 
concealed this fact from him, and that he 
having thus been deprived of the seourity 
for bis money by the fraudulent act of the 
defendant, is entitled to bring this suit 
which he accordingly does, claiming, a8 we 
have already stated, Ra. 1,451-1-4. 

The defendant in his written statement 
plended that as the term of the plaintifi’s kut- 
kobala bad not expired, his suit was prema- 
ture; that the allegation in this plaint that he 
had concealed the fact of the previous mortgage 
to Lukhi Prosad Tewary is false, aud that the 
plaintiff accepted the property as security 
with the full knowledge that it had been 
mortgaged to the said Tewary. 

The Subordivate Judge raised two issues:— 
first, whether the plaintiff is competent to 
bring this suit before the expiration of the 
time of mortgnge; and segondly, has the 
plaintif purchased the decree in execution 
of which the mortgaged property was ‘suld, 


aud is it trae thate has .enjoyed possession | , 
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of the snme; but without entering into the 
merits, he dismissed the guit under Section 
170 of Act VUI of 1889, because the 
plaintiff would not appear and give evidence, 
ulthough he was cited for that purpose by 
the defendant. 

On appeal the Judge of Tipperah held 
that the summons served on the plaintiff was 
not sufficient in law, and that therefore 
Section 170 did not apply ; and as all the evi- 
dence was on the record, he considered it 
unnecessary to remand the case, but proceeded 
to dispose of it himself. After reciting the 
statements of the parties to the suit, he says 
that he thinks that hia judgment had best 
be confined to the question whether there 
was any fraud or deception on the part of 
the defendant in his dealings with the 
plaintiff; and the Judge is of opinion that 
if the plaintiff cannot show this, he cannot. 
succeed in the present suit for the recovery, 
of the money before the expiry of the ten 
years, and that at the end of that time the 
question might be raised and determined in, 
a suit to be brought dy the plaintiff ns to 
whether it should be one for restoration of 
the money or for foreclosure only. 

We think that there has not been a proper 
finding upon the allegations of the parties 
to the suit. he plaintifs suit is a very 
simple one. He alleges that he advanced. 
money to the defendant, a fact which is not, 
denied by the defendant ; he further alleges 
that seomity was given by the defendant, a 
fact which the defendant admits; but the 
plaintiff further alleges that that security no 
longer exists owing to the fraudulent conduct 
of she defendant in having withheld infor- 
mation from him of the prior mortgage of 
this property to another person, namely, 
Lukhi Prosad Tewary. ‘There is nothing in 
the terms of the conditional deed of sale 
which restricts the plaintiff from bringing 
hig action in its present shape until the 
expiry of ten years. We think that the 
case must go back, and'that there must be a 
proper finding by the Judge as to whether 
the plaintiff, as he alleges, has been deprived 
of the security which he had for the pay- 
ment of his debt by the conduct of the 
defendant, or whether, as alleged. by the 
defendant, the plaintiff was aware of the 
previous mortgage by the defendant to Lukhi 
Prosad Tewary. Costs will follow the 
result, 
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The 21st December 1875, 


Present: 
The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. l 
Ferry — Right to a Ferry-ghaut — Change of 
starting-point. 
a 4 Case No. 939 of 1875. 


Special Appeal from a decision passed by 

' the Subordinate Judye of lajshahye, 
dated the 4th February 1875, reversing 
a decision of the Moonsiff of Pubua, 
dated the 31st July 1873, ° 


D. M. Gordon and another (two of the 
Defendants) Appellants, 


Versus 


Gopee Soonduree Dossee, guardian of Qopen- 
dro Narain Singh, minor (Plaintiff) and 
others (Defeudants) Respondents. 


Baboo Mohinee Mohun Roy for Appellants. 


‘ ı“ Baboo Rajendro Nath Bose for 
Respondents. 


The right to a ferry-ghaut cannot follow the starting 
point of the ferry wherever it may be carried by a 
change in the course of the river, unless the new position 
is within the possessor’s own land. 

Kemp, J.—TuE Subordinate Judge lays 
down two issues : first, whether the ferry- 

hautexists within the line mentioned in the 
plaint. On the plaintiffs own showing, the 
ferry-ghaut does not exist as it existed origiu- 
ally. ‘The second issue is, whether the 
pluintift hos a right to.the possession of the 
ferry-ghaut, if by a change in the course, of 
the river it has been removed fiom its former 
position to the land of the defendant No. 3,- 
. In the first instance the case was: thrown 
out by the Subordinate Judge, as he was 
` of opinion that he had no jurisdiction; but 
this Court directed him to try the case. 

The Moonsiff found against the plaintiff: 
the pith of his decision -ig nt prge 9 of the 
printed book, and is to the followiug effect :— 
“Now the question is whether the plaintiff 
“can still have the ferry when it no longer 
“exists below Gungadhur De, and has been 
“ removed to a point which lies in khas chur 
*‘Dhokra Kali. Of course, if she could 
“prove that the limits of Gungadhur De 
“extended between the points described by 
‘her, that would have been enough. She 
“ has failed to do so. She cannot claim any 
“right to go over the defendant’s land and 
“use it for her ferry.” He therefore dis- 
missed the plaintiff’s suit, `’ 


The Subordinate: Judge found, on the 
contrary, that, although it js clear and not 
disputed by the pleader for the special 
respondent that the former line of ferry no 
longer exists, and that the Jand from which 
the ferry starts has been held by the defend- 
ant for several years before the institution 
of the suit, yet that the plaintiff is entitled, 

In special appeal it is contended that, 
although the. intervention of the clmr 
between the former starting poiut and the 
former lauding point of the ferry removed 
the original line of the ferry, still the plain- 
tiff was entitled to follow the starting point 
of the ferry wherever it may exist, although 
that point may be on the defendant's land. 
No authority for this proposition has been 
adduced by the pleader. A case hns been 
referred to in II Weekly Reporter, p. 286, but 
that case has nothing to do with the present 
ease, In that case the suit was remanded, 


‘| because the special appellant pleaded a 


specific deed of agreement under which tho 
right of ferry was made over to him, and 
the Principal Sudder Ameen had not come 
to any decision upon that point. 

The decision of the Subordinate Judge is 
reversed with costs, 


The 22nd December 1875. 


Present : 


Tye Hon’ble A. G. Macpherson and G. G. 
Morriz, Judges. 


Possession by Co-sharer— Adverse Possession, 
Case No. 2057 of 1874.. 


Special Appeal from a decision passed by 
the Judge of Tipnerah, dated the 30th 
‘April 1874, reversing a decision of the 
Moonsiff of Toobkibograh, dated the 
31s¢ May 1878. 


Shurfunnisea Bibee Chowdhrain (Plaintiff ) 
Appellant, 


VErsus 


Kylash Chunder Gungopadhya and others 
(Defendants) Respondents. 
Baboos Taruck Nath Paleet and Hem 
Chunder Banerjee for Appellant. 
Baboo Nullit Chunder Sen for Respondents. 


Possession of a plot of land does not constitute adverse 
possession in relation to a co-sharer, unless the latter 
claims or asserts some right in the land which is denied 
by the sharer in possession. 


Macpherson, J.—It appears to us that the 
Judge was wrong in reversing the Moousiff’s 
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decree on the ground that the plaintiff s suit 
is barred by limjtation. The Judge does not 
find that for more than twelve years before 
the suit was instituted, the defendants, or 
any persons through whom they claim, had 
possession adverse to the plaintiff ; and unless 
there was such possession adverse to the 
plaintiff for more than twelve years the suit 
is not barred. 

The Judge finds that the plaintiff and 
defendants nre co-sharers in the property in 
question, That being so, the mere fact that 
one co-shnrer was in possession of a certain 
plot of this land, and the plaintiff not in 
actual possession of any part of it, would not 
constitute adverse possession. The posses- 
pion would not be adverse until the plaintiff 
claimed, or asserted some right in the land 
held by her co-sharer, and that right wae 
denied by him. Here nothing of the kind is 
found by the Judge, and therefore there is 
nothing to show that the suit is barred by 
limitation, 

We reverse the decision of the Judge and 
confirm that of the Moonsiff with this modi- 
cation, that we declare the plaintiff entitled 
to possession of her share in the land indi- 
cated by the Judge in his judgment as an 
accretion to Imambux, but not to any portion 
of the land which has accreted to Joogul 
Kishore, or Mirza Jan. She is simply enti- 
tled to her sbare of the accretion to Imambux, 
as found by the Judge. 
` The appellant is entitled to her costs both 
in this Court, and in the Courts below. 





| 


The 22nd December 1875. 


Present: 
The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 
Thakbusi— Evidence. 


Cnse No. 1509 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the lst April 1874, reversing a decision 
of the Moonstff of Russoolgunge, dated 
the 5th January 1874. 


Shaikh Charoo and othera (Plaintiffs) 
Appellants, 


VETSUS 


Mussamut Zobeida Khatoon and others 
(Defendants) Respondents, 


Baboos Grish Chunder Ghose and Joy 
Gobind Shome for Appellants. 


Moonshee Serajul Islam for Respondents. 


A suit was remanded for retrial because the thakbuat 
and certain proceedings as to it taken by defendants, 
had not been regarded as evidence, 


Macpherson, J.—Tum judgment of the 
Lower Appellate Court must be reversed 
aud the case must be remanded to that Court 
to be retried. 

The Subordinate Judge is entirely wrong 
in saying thatthe thakbust and the subse- 
quent proceedihgs as to it (when the defend- 
ants brought a suit for confirmation of 
possession and to have the thakbust set 
aside—which suit was dismissed) are not evi- 
dence against the defendants. They are very 
strong evidence against them : and the whole 
case must be reconsidered with reference to 
the fact that they are so. We think the 
mistake is so important and of so radical a 
character, that the plaintiff is entitled to have 
the suit remanded in order that it may be 
properly tried. Costs will abide the result, 





The 22nd December 1875. 


Present: 


The Hon'ble F. B. Kemp and E. G. Birch, 
Judges. 


Suit by Mahomedan Wives— Onus Probandi— - 


Mohorana or Dower-money. 


Special Appeal from a decision passed by 
the Deputy Commissioner of Goalparah, 
dated the 24th November 1874, affirming 
a decision of the Extra Asststant Com- 
missioner of that district, dated the 11th 
June 1874. 


Roop Chand Aswal (Defendant) Appellant, 
| versus 


Musgamut Karfool and another (Plaintiffs) 
and others (Defendants) Respondents. 


Baboo Roop Nath Banerjee for Appellant: 
Baboo Gopal Lall Mitter for Respondents. 


Where two Mahomedan women sued for confirmation 
of their right to certain properties, alleging that hey 
had purchased them with their own funds, and defend- 
ant No. 1 pleaded that plaintiffs were the wives of 
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defendants Nos. 2 and 8, who had, for the purpose of 
evading payment of debts, purchased the properties in 
the names of their wives, the suit was dismtssed because 
plaintiffs failed to prove that they had purchased with 
monies exclusively belonging to them over which their 
husbands had no control. 


Kemp, J.—Tue defendant No. 1 is the 
special appellant in this case. The plaintiffs 
sue for confirmation of their right to the 
properties in suit, alleging that they pur- 
chased them with their own funds, 

The defendant No. 1 states that the plain- 
tiffs are the wives of defendants Nos. 2 and 
8, that the defendants Nos. 2 and 3 are deeply 
in debt, that for the purpose of evading pay- 
ment of those debts they purchased these 
properties in the names of their wives, and 
that their husbands are in possession of the 
entire property, and that the plaintiffs have 
no right whatever. 

The first Court raised the following issues: 
first, whether the property was bought 
with the plaintiffs’ moAorana or dower 
money ; and secondly, whether it is liable to 
be sold for the satisfaction of the decree 
against the plaintiffs’ husbands. Then the 
finding on these issues is, that a Mussolman 
lady has under Mahomedan law full right to 
the dower received by her, and it is proved 
by the witnesses for the plaintiffs, that the 
lands, &c., were purchased for them by Ooda 
Banis, the father of the plaintiff, Karfool, 
with Rs, 177 out of Rs. 205 kept with him, 
and therefore it may fairly be presumed that 
this money with which the property was 
purchased belonged to the plaintiffs. The 
case was therefore decreed, and it was 
declared that the property in dispute was not 
liable to be sold in satisfaction of the decree 
against defendants Nos, 2 and 3. 

The Deputy Commissioner and Subor- 
dinate Judge of Gowalparah has confirmed 
this decision. He says, it does not much 
matter who were in possession of this pro- 
perty if it could be shown that the pur- 
chase waa effected with money over which 
the plaintiffs had exclusive right independent 
of their husbands, He then says he has 
carefully perused the evidence on the record, 
‘and thinks there can be no doubt that Ooda 
Bania purchased the disputed property with 
the money which was lodged with him by 
the plaintiffs as mohorana or dower money. 

In special appeal it is contended, that the 
Court below was wrong in this finding, that 
Ooda Bania does not depose that the property 
was purchased with mohorana money er 
any money over which the plaintiffs had 
exclusive right independent of their hüs- 
bands, T e l 


On turning to the evidence of Ooda Bania 
we find that this contention, is true. Ooda 
Bania was not cross-examined by the plain- 
tiffa, and it appears from the order of the 
6th of April 1874, that that the plaintiffs 
would not produce any other witness with 
the exception of Oodn Banin. We, therefore, 
hold that the plaintiffs having failed to prove 
their case, which was that these properties 
were purchased by them with monies exct- 
sively belonging to them, and over’ which 
their husbands had no control, we decree the 
appeal, and reverse the decision of the Courts 
below with costs. 





The 4th January 1876, 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Joint Decree—Act VIII ( B.C.) of 1869 s, 58. 
Case No. 214 of 1875, 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Purneah, dated the 
14th May 1875, reversing an order of 
the Officiating Sudder Moonsiff of that 
district, dated the 11th January 1875. 


Mirza Syefoollah Khan (Judgmentedebtor) 
Appellant, 


DErsus 


Mr. A. J. Forbes (Decree-holder) 
Respondent. 


Moonshee Mahomed Yusoof for Appellant, 
Mr. C. Gregory for Respondent. 


A joint decree against two defendants for a sum 
exceeding Is, 500 cannot be divided go as to fall within 
the scope of Act VHI (B.C.) of 1869 s, 58, 


Glover, J.—THE appeal must be dismigs~ 
ed with costs. The decree was a joint one 
and for a sum exceeding Rs. 600 calculat- 
ing interest, und it can in no way be separated 
80 18 to any that one part is due from the 
present petitioner, and the other part from 
the other defendant. Section 58 Act VIIE 
(B.C.) of 1869 does not apply to this case 
na the decree was one for above Rs. 500, 
The Judge’s order is therefore correct. The 
uppeal is dismissed with costa.. 
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The 6th January 1876. 


@ 
Present: 


The Howble Sir Richard Garth, Ke, Chief 
Justice, and the Hon’ble E, G. Birch, 
| Judge. 


Ejectment—Tenant's Rights— Orus Probandi. 
Case No. 2687 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Manbhoom, 
dated the 81st July 1874, reversing a 
decision of the Extra Assistant Com- 
missioner of that district, dated the 
24th June 1873. 


Narain Mundul (one of the Defendants) 
Appellant, 


versus 
Bhookto Mahato (Plaintiff) Respondent. 
Baboo Nil Madhub Sen for Appellant. 


Baboo Biprodass Mookerjee for 
Respondent. 
A suit for ejectment by a landlord: cannot succeed 
against a defendant who is admitted to have held the 
Jand as the plaintiff's tenant, unless it is proved that 


the tenancy has in some way ceased to exist cither by 
expiry of the term of the lease or by service of notice. 


Garth, C.J. — We think that the Lower 
Appellate Court has made n mistake here. 
The plaintiff's case wae, that the defendant 
was lis tenent, that he had held under n 
lease, nnd that the term of that lease had 
expired. 

The defendant put his casein a different 
way. He tried to make out in his written 
statement that his interest was a larger one 
than the facts warranted. But whatever the 
defendant’s contention was, or the evidence 
which he adduced, it was for the plaintiff to 
make out that he had aright to turn the 
defendant oub of possession, It being ad- 
mitted that the defendant held the land as 
the plaintiffs tenant, the plaintiff was 
bound to show that his tenancy had im some 
way ceased’ to exist. He might have done 
this by proving that a pottah had been given 
for a term of years, and that the term hod 
expired ; or by showing that the defendant 
was a tenant who might be turned out by 
notice, that notice bad been given, and that 
the notice had expired ; but he was bound 
in some way or other to show that the right 
to retain possession of the land hnd ceased ; 
and this he has not done.» The Subordinate 
Judge has found os a fact that the temancy 


existed, and that the defendant was really 
the plaintifi’s tenant ; and having found 
this, he strangely enough comes to the con- 
clusion that the plaintiff is entitled to re- 
cover ng against the ‘defendant, We think 
that he has made a mistake. A tenancy 
having been proved by the defendant, and to 
acertain extent admitted by the plaintiff, 
aud the plaintiff having failed to prove that 
it had ceased, the Subordinate Judge was 
wrong in deciding that the plaintiff was 
entitled to recover, 

We accordingly reverse the decision of 
the Subordinate Judge, aud affirm so much 
of the decision of.the Moonsiff as dismisses 
the plaintiff’s suit with costs. The res- 
pondent will pay the costs of this Court 
and also of the Lower Appellate Court. ` 


The 6th Junuary 1876. 


Present : 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Suit against Tenant—Limitation, 
Case No. 2196 of 1874. 


Special Appeal froma decision passed by 
the Judge of West Burdwan, dated the 
8th August 1874, reversing a decision of 
the Moonsiff of Bancoorah, duted the 
18th September 1873. 


Haradhun Roy (Plaintiff) Appellant, 
@ versus 


Holodbur Chunder Chowdbry and others 
(Defendants) Respondents. 


Baboo Nil Madhub Bose for Appellant. 


Baboo Rash Beharee Ghose for 
Respondents. 


A tenant cannot set up the statute of limitation as a 
oA to any suit which his landlord may bring against 
Garth, C.J.—WE think that in this case 
the Lower Appellnte Court was wrong in 
deciding the point of limitation oguinst the 
plaintiff. ‘There seems to be no doubt, either 
upon authority or principle, that if the relation 
of landlord and tenant is established within 
the twelve years, the tenant caunot set up the 
statute of limitation as a ber to any suit 
which his landlord may bring against him. 
Now, in this case, it is proved that on the 
12(h of Jaunary 1862 (which was within 
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twelve years from the time when the suit 
was commenced), there wasa decree by a 
Court of competent jurisdiction between 
these parties, which established their relative 
rights, determining that the plaintiff in the 
present sult was the proprietor of the land, 
and that the defendant in that suit (who is 
the ancestor of the present defendant, and 
under whom the present defendant confess- 
edly derives his title nnd derives his rights) 
was the plaintiffs tenant ata certain rent. 
The relation, therefore, of landlord and tenant 
having been thus established between these 
parties by a competent triburfal, the posses- 
sion of the tenant became the possession of 
the landlord for all purposes of limitation,— 
and it does not lie in the mouth of the 
tenant to ignore his landlord’s title or set up 
the point of limitation against him. We 
cousider therefore that the plaintifi’s right 
to recover ‘is not barred. 

But having decided this point, we are still 
nofina position finally to dispose of the 
case, because the Judge has ouly decided 
this preliminary point, and has stated that 
he does not think it necessary to go into the 
question of title. We think, therefore, that 
the case must go back to him in order that 
he should decide that question. 

This order has reference only to plots 2 
and 8. The appeal ag to plot 1 will be dis- 
missed; each party paying his own costs in 
this Court, 


The 6th January 1876. 


Present: 
The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon'ble E. G. Birch, 
Judge. 
l Decree— Third Parties. 
Case No. 1379 of 1874. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
27th March 1874, reversing a decision of 
the lst Subordinate Judge of that dis- 
trict, dated the 13th August 1872, 


Lalla Mohadeo Dyal Singh (Plaintiff) 
` Appellant, 


versus 


Chundee Persbad and others (Defendants) 
Respondents. 


Baboo Doorgadoss Dutt for Appellant. 
Mr. M. L. Sandel for Respondents. 
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A decree cannot affeot a third party who was no party 
to the suit in which it was made. 

Garth, J.—IN this case itis sufficient to 
say that the plaintifs have failed to satisfy 
us that the Judge has made a mistake. That 
passage in his judgment to which the appel- 
lant» pleader drew our attention, clearly 
referred to some transactions with the pro- 
perty which took place a long time ago, 
The point which the Judge hnd to dectle 
was with regaid to the plaintiffs’ possession, 
and he las found upon the evidence that they 
have not had possession for twelve yeas 
previous to the institution of the suit; and 
that consequently their claim is barred by 
limitation. 

With regard to the decree to which our 
attention has been called, that appenrs to 
have heen obtained in a suit between the 
plaintiffs and their vendor, a third party, 
and consequently neither that deciee nor the 
change of names which took place in conse- 
quence of it, can affect a third person who 
was no party to the suit in whieh it was 
made, Besides which, the Judge bas found, 
os n matter of fact, that it was a freuduleut 
decree, collusively come to between the plain- 
tiffs and their vendor, for the purpose of 
propping up n bad case. But even supposing 
that the Judge had not found that it was a 
fraudulent decree, it would not, properly 
spenking, be evidence against the defendants 
in, this suit. 

Under these circumstances, we cannot say 
that the Judge was wroug in finding that 
the plaintiffs had failed to show that they 
had been in possession within the last twelve 
years. The appeal will be dismissed with 
costs. 








The 10th January 1876. 


Present : 
The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 
Rent Decree—Error— Ejectment. 
Case No. 243 of 1875. 


Miscellaneous Appeal from an order 
passed by the Judge of Bhaugulpore, 
dated the 18th Muy 1875, affirming an 
order of the Moonsiff of that district, 
daled the 18th December 1874. 

Runnoo Roy and another (Judgment-debtors* 

Appellants, 


versus 
Kudoo Lall (Decree-holder) Respondent. 
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Moulvee Serajul Islam for Appellants. 


e ‘ 
Mr: R. E. Twidale and Moulvee Mur- 
humut Hossein for Respondent. 


Wheres judgment-debtor complied with the terms 
of a ient decree, as he found them jn the certified copy 
jasued to him, he was held to be protected from eject- 
ment, even though the amount paid (owing to an error 
in the copy) was leas than the amount really due. 

® 


Mitter, J —We do not think that in tbis 
case the decision of tbe Lower Court is 
correct, 

The plaintiff, the special respondent before 
us, sued the appellant for arrears of rent 
and obtained a decree in terme of Section 
52. The appellant, who was the defendant 
iu that case, got a copy of the decree passed 
ogainst him, in which it was inserted that 


he was liable only for Re. 223. He paid: 


this amount within fifteen days from the 
date of the decree. It appeared subsequently 
that there was an error in this copy, and 
that the decree was really for a larger 
‘amount. The decree-holder then executed 
the decree for the balance and had a warrant 
of arrest issued against the debtor. Upon 
which the money was deposited in Court 
forthwith. 

The decree-holder now seeks to eject the 
tenant in pursuance of his decree on the 
ground that, although the Rs, 223 inserted 
in the copy of the decree furnished to` the 
special appellant was paid within fifteen 
days, the whole amount which was really 
due under the decree not having been paid 
within the time allowed, he is entitled ‘to 
eject the defendant. 

The Lower: Courts have held that the 
decree-holder is entitled to this relief. 

We do not think that the decision of the 
Lower Courts is correct. The judgment- 
_ debtor, whois the special appellant before 
us, complied with the terms of the decree 
as he found them in the certified copy which 
was issued to him; and if there was an 
error in it, he ought not to suffer for it. It 
bas been said that he did not deposit the 
right amount intentionally, and that he took 
advantage of the error which was found in 
the copy, and for that reason did not 
deposit the correct amount. We do not 
thiuk that the Lower Courts have come to 
that conclusion, and itis not probable that 
that ‘was the case. We, therefore, simply, 
upon the ground that the judgment-debtor 
complied with the terms of the decree as he 
found them in the certified copy issued to him, 
think that there was sufficient compliance 
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with the terms of the decree by the judg- 
time allowed -by 
law ; and upon that ground we think that 
‘the decree-holder is not entitled to execute 
the decree for ejectment in this cdse. We 
therefore set aside the order of the Lower 
Courts and decree this special appeal with 
costs. 





The 10th January 1876. 


Present: 


The Howble F. A. Glover and Romesh 
Chunder Mitter, Judges.- 


Splitting a Decree. 
Case No. 235 of 1875. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Midnapore; 
dated the 8th May 1875. 


Wooma Churn Chowdhry and others 
(Judgment-debtors) Appellants, 


versus 


Kumolay Kamines Dabee (Decree-holder) 
; Respondent. 


Baboo Sham Lall Mitter for Appellants. 


Baboos Umbika Churn Banerjee aud 
Mohinee Mohun Roy for Respondent. 


Where a judgment-creditor proceeding to execute a 
decree for land and certain pa failed to find the 
papers, and then instituted further proceedings, either 
to get them, or the money payable in default, HELD 
that he had adopted the only course open to him, and 
thene was no splitting-up of the decree into different 
executions. 


Glover, J.—Tu1s appeal-must be dismissed 
with costs. i ; 

The objection that the Judge was wrong 
in the way in which he considered the ori- 
ginal decree, is one which cannot be taken 
at this stage. The point was considered by 
the Judge’s predecessor in the presence of 
both partion, and was decided unfavorably 
to the decree-holder. If the latter thought 
that that decision .was wrong, it was his 
duty to have appealed from it. The ques- 
tion is not now before the Court. The 
decree which is now being. executed is one 
giving possession of lands and of certain 
zemindaree papers, or in default of them a 
thousand rupees. And it is q question of 
evidence whether the papers which were 
decreed to the decree-holder have been given 
up or nót. The Judge ‘finds that they have 
not: and we have not been shown that the 
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Judge’s order.on this part of the cuse is 
wrong. Itis in evidence that the parties 
went to the mofussil to receive possession of 
the land and zemindaree cutcherries. The 
lutter. were found to be locked: and it was 
only after a petition to the Judge that orders 
were received to break open the locks and 
to deliver the papers to the judgment-credi- 
tor. There is very good evidence that no 
pupers of importance were found in the 
. room. An objection las been taken that 
this isa splittiug-up of the.decree in execu- 
tion, that is to sny, that the decree cught 
to have been executed at once, and could 
not be divided into one execution in respect 
of the land, and into another execution in 
respect of the papers. But as a matter of 
fuct, there was no such splitting-up of the 
decree, the judgmeént-creditor went to the 
spot to get possession of the land ns well ag 
the'papers, and not kaving got the papers, his 
only course was to ‘institute further exe- 
cution proceedings, either to get them, or 
the money made payable to him by the fitst 
decree in default. 
The appeal is dismissed with costs, 





The 10th January 1876. 


Present : 
The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Declaratory Decree—Removal of Attachment— 
Execution. 


Case No. 237 of 1875 


Miscellaneous Appeal from an order nawsed 
‘ by the Officiating Judge of Midnapore, 
dated the 30th June 1875, reversing an 
order of the Moonsiff of Namal, dated 
. the 22nd May.1875.. _ .. 


Boydo Nath Shaw (Decree-holder) 
Appellant, 


VETSUS 


Shumbhoo. Ram Mitee (Judgment-debtor) 
Respondent. 


Baboo Rajendro Nath Bose for Appellant, 


‘Baboo Hem Chunder Banerjee 
for Respondent. 


-, A decrea declaring that an attachment should be |. 


xemoved cannot be executed for money. 


| Mitter, J.—In this case we think that | 


the District Judge has taken a) correct view 
of the decree sought to-be executed. „It wus 


a decree declaiing that.the attachmént made 
by the defendant of a certain quantity of 
crop belonging to the deoree-holder should 
be removed. In execution of that decree, 
the decree-holder could not realize any 
money from the judgment-debtor. Wa 
therefore think that the Judge’s view of the 
decree is correct. But it has been stated 
that the judgment-debtor deposited a certain 
sum of money, alleging that the deqee- 
holder was entitled to it under the decree. 
It appears that, when this money was lodged, 
the decree-holder disputed the correctness of 
the amount, and alleged that under the 
decree he was entitled to more. The Moon- 
silf held that the decree-holder’s contention 
was right, and ordered the amount mentioned 
by him to be deposited. On appeal the 
Judge has held that the decree cannot be 
executed fur money. We have already 
observed that this is a correct view of the 
deoree ; and as the debtor was not willing 
that the money deposited in Court should be 
made over to the decree-holder, we also 
think that the Judge was right in holding 
that the decree-holder could not obtain the 
money in the hands of the Court without the 
consent of the debtor, 
The appeal is dismissed with costs. 





The 10th January 1876. 


° Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Special Appeal—Issues. 
Case No. 2065 of 1874. 


Spectal Appeal from a decision passed by 
the Subordinate Judge of Mymensing, 
dated the 21st Jannary 1874, affirming 
a decision of the Moonsiff of Netrohona, 
dated the 18th December 1872. 


Sreemutty Jumeela Khatoon and others 
(Defeudants) Appellants, 


CETSUS 


Boydonath Shaha (Plaintiff) Respondent. 


Baboos Anund Mohun Bose, Mohinee 
Mohun Noy, and Nullit Chunder Sen for 
Appellants, 


Baboo Bhowanee Churn Dutt for 
Respondent, . - 
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‘ The High Court refused to disturb the decision of the 
lower Courts in order to the trial of an issue for the 
first time distinctly pressed in special appeal. 


Macpherson, J.—WE shall not interfere 
with the decision of the Lower Appellate 
Court in this case. That Court, agreeing 
with the Oourt of first instance, found that 
possession was at one time with the plaintiff, 
and that thesnit was not barred by limitation. 

Then the Lower Appellate Court has also 
found, concurring with the first Court, that 
the Innds were in Putruka Saripore, and not 
in Mathalgram. This was substantially the 
issue upon which the defendants went to 

e trial in both the Lower Courts, and on 
which we may add that they intended to go 
to trial. 

That being so, we are not prepared to 
disturb the decision of the Lower Courts 
in order that the issue (now for the first time 
distinctly pressed) that this land, though in 
Putrukn Saripore, is the defendant’s talook 
land, may be tried. 

The appeal is dismissed with costs. 








The 11th January 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Lessee—Act XI of 1859 s. 37. 
Case No. 2360 of 1874. ba 


i 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 10th 
June 1874, reversing a decision of the 
Additional Subordinate Judge of that 
district, dated the 27th June 1873. 


Grish Chunder Banerjee and another 
(Plaintiffs) Appellants, 


versus 


Sreemutty Gunga Doorga (Defendant) 
Respondent. 


‘Baboos Doorga Mohun Dass and Rash 
Beharee Ghose for Appellauts. 


Baboos Kushee Kant Sen, Nullit Chunder 
Sen, Bhyrub Chunder Dass, und Bhoo- 


bun Mohun ‘Doss tor Respoudent. 


Where a party had occupied land for abont 40 years 
dens, and 


“under a howlab lease and had made tanks, 
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provided for the digging of tanks, and mak- 
ing homestends and gardens. The Judge 
has found as a fact that the defendant has 
occupied the land for about 40 yenrs, and 
has incurred expense in excavating tanks and 
mnking gardens, and erecting homestends, 
and he therefore held that she was protected 
under the 4th Exception to Section 37 of 
Act XI of 1859. 

Upon the facts ns he finds them, we think 
the Judge’s decision is right, and we there- 
fore dismiss the appeal with costs. 


The 11th January 1876. 


_ fresent : 


The Hon'ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Morigage Bond—Multfartousness, 


Case No. 283 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 8lst July 1874. 


Ktislina Gopaul Ghose (Plaintiff) 
Appellant, 


versus 


Hurry Nath Dutt and others (Defendants) 
Respondents. 


The Advocate- General and Baboo Gopal 
Lall Mitter for Appellant. . 


Baboos Mohiny Mohun Roy, Rash Behary 
Ghose, and Mutty Lall Mookerjee for 
Respondents. . 


In a suit on a single mortgage bond where part of the 
property concerned is ‘conveyed, or all to be con- 
veved, to different persons, all these are entitled to notice 
and to be made parties. Such a suit is not multifarious. 


Jazkson, J.—It appears from the represent- 


homesteads, he was held to be protected under Act XI 


of 1859 a. 87 ations of both the parties before us to-day 


that whereas the suit ns brought in the Court ° 
below involved the trial of a number of 
questions of law and fact upon ‘several of 


Macpherson, J.— Tum howlah. lease 
under which the defendant held the land 
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which questions evidence was material to 
be given and the parties were prepnred to 
give such evidence, the Court at the instance 
, of the defendants enquired in the first in- 
stance only into two issues in bar of the 
suit, and those two issues being determined 
by that Court in favor of the defendants, 
evidence on questions of fact was therefore 
excluded. Consequently, if this Court should 
not concur in the decision of those questions 
with the Lower Court, the suit will have 
to be remanded under Section 351 of the 
Code of Civil Procedure. 
tions which have been so determined by the 
Lower Court are, first, shé objection of 
multifariousness. On that point the Court 
below relies’ upon a precedent printed in 
VIII Weekly Reporter, pp. 15 & 16. 
It has been pointed out by the learned 
Advoente-General, and ,the respondents did 
not venture to question that the suid prece- 
dent does not include such a case as thut 
before us. The ense in VIIL Weekly Re- 
porter is one where an heir under the Mitak- 
shara law bionght a single suit agninst n 
number of defendants to tecover possession 
of portions of the immovenble family pra- 
perty which the aneestor hnd at various 
times alienated to those differevt persons, and 
the Court held thnt it was not reasonable 
that the several alienees should be obliged 
to take part in a defence when portion of 
the suit reluted to entirely different property 
and iuvolved different causes -of action in 
which they were not concerned. ‘The pre- 
sent suit is brought on a single mortgage 
bond and part of the property conceined 
having been conveyed or alleged to heave 
been conveyed to different persons, all those 
persons were entitled to notice and to be 
made a party in the suit. The suit therefore 
was not in its uatere multifwrious. Nor 
was the stipulation contained in the decree 
of the High Court in its original jurisdiction 
any bar to the present suit, For reasons 
peculiar to the practice of the Court on the 
original side, the plaintiff was restrained, as 
is the practice in similar cases, from exe- 
cuting that decree against the mortgaged 
property; but that did not dispose of or 
exhaust the plaintiff’s right of lien on the 
mortgaged property, and there was nothing 
whatever to prevent his setting up a mort- 
gage right in the present suit. The reasons 
on which the suit has been dismissed by the 
Court below being such as we think are 
invalid, the case must be remanded under 
Section 351 in order that the remaining issues 
may be tried aud evidence given. 


The two ques-}. 


The 30th November 1878. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Mokururee Lease without Consideration—Mort- 
© 
gage. 


é 


Case No. 299 of 1874. 


Regular Appeal from a decision passed by 
the Ist Subordinate Judge of 24-Per- 
gunnahs, dated the 24th July 1874. 


Anund Lall Dass (one of the Defendants) 
Appellant, 


versus 


Goopee Chand Doogur (Plaintiff) 
Respondent. 


Mr. Reily and Baboo Gopal Lall Mitter 
° fo. Appellant, 


Baboos Mokiny Mohun Roy, Debendro 
Chunder Ghose, and Bamachurn Banerjee 
for Respoudent. 


A mokururee lease, without consideration, granted in 
favor of the grantor’s general agent, who had sustained 
fiduciary ielations with him, was held to be inoperative 
a3 against a mortgagee for good and valid consideration, 
under a kobala of later date. 


Jackson, J.—We do not think it necessary 
in this case to call upon the respondent. The 
learved Counsel, who appeared on behalf of 
the appellant, has, with sound discretion, con- 
fined himself to the topio of the alleged 
mokururee lense gianted to the defendant 
Anund Lall, which he contends wus granted 
for a good and valid consideration, and is not 
invalidated by anything shown iv the case of 
the plaintif. It is contended that the con- 
sideration for this leuse was really existent 
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in the shape of balance standing in the books 
of Messrs. Gillanders and Chandra at the 
credit either of Anund Lal or of Bolye 
Chand himself. On that part of the case it 
Appears to us that the evidence of Baboo 
Gunnesh Chuuder Chandra, who was a 
member of the firm of Gillanders nnd 
Chandra, and the evidence of Jogendro 
Chuuder Banerjee, who was a cashier of that 
fign, effectually disposes of that part of the 
defence. It is quite clear that the balance 
was not at any time at the disposal of Bolye 
Chand, but it wag at the credit of Anund 
Lall, and was in fact nearly all of it subse- 
quently applied to the payment of the claims 
of the firm of the attorneys of Anund Lall 
himself, but that a small sam of Rs. 100 
found its way into the hands of Bolye 
Chand, not as part of the consideration for the 
lease, but as a loan. ‘Then, as to the circum- 
stances under which this’ mokururee pottah 
was executed, it is quite evident that at the 
time of this and the other transactions 
referred to in this suit, Bolye Chand was a 
very young man, 19 or 20, or at the most 21 
years of age. He appears to have been 
entirely wanting in ordinary prudence, care, 
aud knowledge of the common affairs of life. 
He seems to have at the very outset, plunged 
into debts, and to have got into the hands of 
various attorneys and of speculators who 
made use of him for their own purposes, und 
the whoie of his substance appears to have 
been involved in debts and endless litignti&n, 
ond it was at this time, when he was involved 
in litigation, aud his concerns were entirely 
in the hands of Anund Lall, that it was pro- 
posed to him to grant this mokuraree lease. 
It is clear from the evidence of Beni Madhub 
Palit, and in fact it comes out a little from 
the evidence of Anund Lall himself, that 
Bolye Oband was not inclined to graut this 
lense ; that he was constantly solicited to do 
it; that the pottah was prepared long before 
he gave his signature to it; and that he had 
been repeatedly pressed and solicited before 
it could be got signed; and that the moment 
it was signed it was carried to the Registrar’s 
office for registration. Regard being lind to 
the relation which existed between Bolye 
Chand and Anund Lall, and to the entire 
absence of cousideration, it appears to us 
that this lease cannot be allowed to stand as 
agninst the plaintiff, and that the plaintiff 
was justly entitled to the relief granted him 
by the Court below. The appeal is dismissed 
with costa. 


The 2nd December 1875. 
x ' Present: 


The Hon'ble Lonis S. Jackson and W. F. 
McDonell, Judges. 


Presumption—“ Omnia presumuntur rite esse 
acta.” 


Caso No. 66 of 1875. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 18th 
August 1874, afirming a decision of 
the Moonsiff of Manichgunge, dated the 
10th January 1874. 


Arman Khan nnd others (Plaintiffs) 
Appellants, 


versus 


Bama Soonduree Dossee and others 
(Defendants) Respondents. 


Mr. Stokoe and Baboos Hem Chunder 
Banerjee aud Bhowanee Churn Dutt 
for Appellants. : 


Baboo Sreenath Banerjee for Respondents. 


The proceedings of a public officer must be presumed 
to be 1egular; and if they took place long ngo (e.g. 
20 years previously), itis not just to require proof of 
such c1.cumstances as due service of notice, 


Jackson, J.—Tue plaintiffs renlly made 
out no case. The defendants cannot be 
bound by the fnet that they took land acco: d- 
ing to the boundaries laid down in Mr. 
Littledale’s map, because it is clear that 
complaint was made of innesuracy of that 
map, nud by an order of the district officer 
in b845 a Deputy Collector, Moulvee Reazud- 
din, was deputed to hold an enquiry, the result 
or which was the rectification of that map. 
It is cuntended that there is no evideuce to 
show that the plaiutiff’s predecessor had 
notice of these proceedings, bat the District 
Judge, it appears to us, ling not gone further 
thau it was necessary in allowing force to 
these proceedings. Is must be remembered 
that these were proceedings of a public 
officer, and in such a case the ordinary mux- 
im “omnia presumuntur rile esse acta” 
should apply, und in aid of that maxim it 
must also be borne in mind that a certain 
person named Shib Kristo Sen is actually 
declared by the Deputy Collector to have 
apponred on behalf of the plaintiffs prede- 
cessor Aghur Ali. These are circumstances 
occurriug so long back as 20 years, and it 
would be quite upjust to call upon the 
defendants to prove, over and above the 
presumptions arising from these proceedings, 


Cinil 


that in point of fnet the plaintiff’s predeces- 
gor had notice. The fishery in dispote, it 
appeare, has always heen in the possession of 
the defendants, and it seems to us that the 
Courts below were quite right in holding that 
under these circumstances the plaintiffs 
made out no such case ns entitled them to 
recover possession. Then it is contended as 
regards a small portion of the Jand said to 
be lying beyond the boundaries of Moulvee 
Renzuddin’s map, that as the defendants 
claim land lying within those limita, the 
land lying outside those limits should at any 
rate have been given to the plaintif. But 
the question is not what. title the defendants 
could make out, but what fille the plaintiffs 
showed. The special appenl is dismissed 
with costs. 


The 2ud December 1875. 


Present : 


The Hon’ble F. B. Kemp, Judge. 
Error of Calculation—Review—Special Appeal. 
Case No. 1606 of 1874. 


Special Appeal from a decision passed by 
the Judae of Patna, dated the 31st 
March 1874, affirming a decision of the 
Moonsiff of Behar, dated the 24th 
February 1872, 


Mirza Akbur Ali and others (Plaintiffs) 
Appetlants, 


VETSUS 


Mullick Mukhdoom Buksh nnd others 
(Defendants) Respondents. me 


- Moonshee Mahomed Yusoof for Appellants. 


Mr. R. E. Twidale and Moonshee Abdool 
Baree for Respondents. 

Where a judgment contains such an error as a mis- 
calculation of the claim decreed, it can be rectified by 
an application made in due time; and, in the absence 
of the Jadge, the law adinits of his successor amending 
or reviewing the judgment on good cause shown. Bat 


such error 18 nota giound for the High Court’s inter- 
ference ın special appeal. 


Ir the importance of this case is to be 
judged by the length of the argument, then 
‘should hesitate before passing judgment 
sitting alone, and I should probably nct upon 
the suggestion thrown out by the pleader for 
the special appellant to reserve it for a 
Bench of two Judges. The argument has 
been a very lengthy one, and I have allowed 
it to be so, because, as I have already said, 
I am sitting alone, and because the decision 
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appealed from was pasred by a Judge who 
is now one of the Judges of this Court. 

The suit was for rent fot the years 1276 
to 1278, nnd the amount claimed was 
Ra. 187. The defendant, the ryot, and the 
intervenor Mukhdoom Buksh seem to have 
made common cause in the cage, and to have 
resisted tha plaintiffs claim to n portion of 
the rent. The Moousiff gave the plaintiff 
a modified decree for Rs. 179-8; that 
is to any, that outof a claim of Rs. 187, he 
deducted Rs. 7-8. 

On appeal to the Judge, he, on considera- 
tion of the High Courts decree dated the 
Tth April 1870, upon which the intervenor 
relied, held that it was clear that the High 
Court had decided that no mokururee right 
had passed to Mukhdoom Baksh by his 
purchnae, and consequently that he was not 
entitled in the present suit to claim any share 
In this view, the 
Judge decreed to the plaintiff the whole of 
the claim. 

Theu there was a special appeal, and that 
special appeal was heard by n single Judge, 
Mr. Justice Phear. The learned Judge on 
the 28th August 1873, after giving a de- 
tniled history of the case, and holding that 
the Judge had misapprehended the meaning 
of the decision of the High Court already 
referred to, remanded the case for trial of 
the following issue, namely :—‘* What portion 
“of the rent reserved under the mokururee 
“ottah which was mentioned in the plaint, 
‘did the intervenor Mukhdoom Buksh, 
“special respondent before him, become 
“entitled to” (these words are important) 
“hy renson of his purchase of the 4 dams 
“16 cowries 4 bhowries 3 fowries shaute 
“which he is declared by the High Court’s 
“decree to have purchased from Hyderee 
“Begum.” On that -issue going back for 
trial to the Zillah Court, the Judge admits 
in his decision that he was wrovg in his 
former decision, and also wrong in his iuter- 
pretation of the meaning of the decision of 
the High Court already quoted. He now 
finds on the issue laid down by the 1emand- 
ing Judge, that the tota] jumma of the 
mokururee of Magh 1246 is Rs. 225, and 
that after deducting the mokururee three- 
fourths share, the one-fourth or muilkeut 
share was Rs. 56-4 (this much is admitted 
by both parties); that on this proprietary 
share Imam Beg’s share was Rs. 18-12, this 
is also admitted by both parties ; that again 
one-half of this or Rs. 9-6 was Hyderee 
Beeum’s share by purchase, and that one- 
sixth of the remaining half or Re, 1-9-6 
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was Hyderee Begum’s share by inheritance 
from her mother Jeebunnissn. Therefore, 
says the Judge,e Hyderee Begum’s proprie- 
tary share in the jumma wns Rs. 9-6 plus 
Ee. 1-9-6, which she obtained by inheritance 
from her mother, or total Rs. 10-15-6, which 
is exactly the amount claimed by the inter- 
venor. Hence, says the Judge, the order of 
the Moonsiff deducting the share due to 
Mukhdoom Buksh is correct, and he dis- 
missed the appeal with costs. X may here 
add before I proceed to judgment, that the 
Moonsiff does not deduct Ra. 10-15-6, but 
deducts only Rs. 7-8 inasmuch as the 
intervenor admitted that up to Falgoon 1278 
be had not collected the rents; that the 
plaintiff was entitled to collect up to that 
date; and on that account Rs. 3-7-6 as 
admitted by the intervenor wns deducted 
from the Rs. 10-15-6, and the balance Rs. 7-8 
was deducted from the original claim nnd a 
decree passed in favor of the plaintiff for 
the remainder, which decree was upheld by 
the Judge. 

In special appeal three grounds were 
taken : first, that on the Jndge’s own showing, 
the Judge is wrong in deducting the amonnt 
which he has deducted fiom the special 
appellant’s claim. Now this ground stand- 
ing alone is not a ground on which this 
Court would interfere in special appeal. If 
on the Juadge’s own judgment he has com- 
mitted an error in deducting tho amount 
from the pleintiff’s claim, that.could have 
been rectified by an application in due time 
to the Judge to amend his decree. The 
special appellant’s pleader has stated that 
the Judge’ who passed the decree is no 
longer the Zillah Judge; but there was 
ample time for the Judge who passed the 
decree to amend it, inasmuch as he was not 
appointed to be a Judge of this Court until 
some time after the decree was passed, nud 
even in his absence, the law admits of his 
successor amending or reviewing his prede- 
cessor’s jadgment on good cause being 
shown. ‘Therefore the first ground taken is 
untenable, 

The second ground is that when the onus 
was on the intervenor, he was bound to show 
the particular rents to which he is entitled. 
Now it so happens that the question of 
onus was before Mr. Justice Phear when 
remanding the case, and that learned Judge 
says that perhaps he ought to hold that the 
onus was on the intervenor defendant Mukh- 
doom Buksh ; but he expressly stated that he 
was reluctant to determine the case ona 
mere question of onus, and he therefore 


remanded the ense, giving both parties an 
opportunity to file evidence on the issue 
which he thought proper to lay down in 
remanding the case. Now. as a matter of 
faet, the defendant has fully diseharged the 
onus which was on him, namely, he hag filed 
the decision of the High Court whieh has 
alrendy been referred to in the course of this 
judgment which shows the particular rent 
to which he is entitled. 

Then the third ground of appeal ig, that the 
intervenor should have given evidence of 
actual collections of rent in order to show 
his right to a particular rent. Now that 
was not the “issue raised by the learned 
Judge who remimded the ense; the issue 
wns not what the intervenor had actually 
collected. but what he was entitled to collect, 
or, to use the words of the learned Judge 
himself, “ what portion of the rent reserved 
under the mokururee pottuh did the inter- 
venor become entitled to by reason of his 
purchase of the 4 dams 16 cowries + hhow- 
ries 8 fowries share which he is declared 
by the High Court’s decree to have pur- 
chased from Hyderee Begum.” There- 
fore it would be sufficient to dismiss thig 
special appeal on the ground alone tliat no 
valid ground of special appeal has been made 
out; hut as there has been considerable a gu- 
ment in this ense, and as the pleader for the 
plaintiff appellant has very ably contended 
that the Judge was wrong, I have taken 
some extra tronble, which was not peerssary 
perhaps in special appenl, to discover 
whether there was any error in the judg- 
ment of the Lower Court, and I must con- 
fess that I cnn find none. It is clear that 
the jumma reserved in the pottah was 
Rs. 225. All parties admit that one-fourth 
wags the milkeut right whieh would be ` 
Rs. 56-4, and all parties also admit that 
Imam Beg, the sen of the original grantee 
Shahbaz Beg, had one-third of the milkeut 
vight which would represent a jumma of 
Rs. 18-12. Then it is ulso admitted that 
the intervenor has purchnred the rights of 
Hyderee Begum, and it has been established 
that these rights on the total jumma were 
Rs. 9-6 iu her own right by purchase, and 
Rs. 1 9-6 in right of inheritance from her 
mother Jeebunnissa,or altogether Rs. 10-15-6; 
and this is the sum which has been deducted 
from the plaintiffs claim minus Rs. 3-7-6, 
allowed by the defendant inasmuch as he 
did not collect up to Falgoon 1278. 

The decision of the Judge is therefore 
correct both in law and fact, and the special 
nppeal must be dismissed with costs. 
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The 8th December 1876. 


Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon'ble E. G. Birch, 
Judge. 


Ejectment by Collector—Limitation. 


Case No. 313 of 1875. 

Spectal Appeal from a decision passed by 
the Subordinate Judge of Rungpore, 
dated the 23rd November 1874, afirming 
a dectston of the Additional Sudder 
Moonsiff of that district, dated the 15th 
December 1873. 


Azeezooddeen Mahomed (one of the Defend- 
auts) Appellant, 


VET SUS 


\ 
Mahomed Meajan (Plaintiff) Respondent. 


Moulvee Murhumut Hossein for Appellant. ; 


Baboo Issur Chunder Chuckerbutty 
Respondent. 


for 
° 

A party whose object is to establish his title to 
property from which he has been turned out by the 
Collector, may bring his suit within twelve years. 


Garth, C.J.— WE are concluded by 
authority in this case. There have been 
decisions in this Court (VII Weekly Report- 
er, 153, and VII Weekly Reporter, 
p. 294) which clealy show that where 
the object of a party who has been turned 
out by the Collector is to establish his title to 
the property, he can bring his suit within 
twelve years. The restriction in Section 77 
of Act X of 1859 does not apply to him. 
The appeal therefore will be dismissed with 
costs. 


‘The 8th December 1875. 


Present: : 


The Hon'ble Si: Richard Garth, Kt, Chief 
Justice, and the Hou’ble E. G. Birch, 
Judge. 


Ameen’s Proceedings — Possession. 
Case No. 13 of 1875. 


Special Appeal from a decision passed by 
the lst Subordinate: Judge of Alymen- 
singh, dated the 24th September 1874, 
reversing a decision of the Additional 
Moonusiff of Atleah, dated the 12th 
September 1873. 


Janokee Nath Chowdhry (Plaintiff) 
Appellant, 


VETSUS 


Berjendro Coomar Roy Chowdhry and others 
(Defendnnta) Respondents. 


Baboo Mohiny Mohun Roy for Appellant, 


Baboos Kalee Mohun Dass and Sreenath 
Dass for Respondents. 


Where an ameen measured and mapped Jand and 
altered his map on objection made, the proceedings as 
being merely upon paper, and not mterruptmg the actual 
posseasion or occupation of the land, were held not to 
amount to an act of ownership by either of the parties 
concerned or to affect the question of possession. 


e . 

Garth, C.J.—WeE have given our best 
consideration to this case, not only on ac- 
count of its importance, but also becnuse 
there were some portions of the judgment 
of the Lower Appellate Conrt which struck 
us as not being quite satisfactory ; but on the 
whole we do not see any ground for disturb- 
ing the decision at which it has arrived. 
Undoubtedly he, the Subordinate Judge, hag 
tried the right issues. The first issue which 
he decided to try was, whether the plaintiff 
had been in possession within twelve yeurs 
before the institution of the suit; and with 
regard to that he says, that he has fully 
considered the deposition of the plaintiffs 
Witnesses, and he finds their evidence go 
unsatisfactory, that he cannot, upon such 
evidence, believe that the paintiff had been in 
possession during twelve years. In point of 
fact, he finds that he has not been in posses- 
sion during the twelve years. That was 
purely a question of fuct for him; and we 
cannot of course go into the facts for the 
purpose of ascertnining whether he lus 
decided it rightly. 
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Bat then it is snid, that in 1864 there 
were certain proceedings which amounted to 
an act of ownérship on the part of the 
plaintiffs predecessor, If we thought that 
what occurred at that time really resulted in 
the Jund being taken possession of, and 
notually occupied, by the plaiutiff, we should 
be very much disposed to send the case 
back for a retrial on the ground thac there 
was a question which had not been properly 
considered by the Subordinate Judge. But 
When we consider what those proceedings 
really were, we find that they were all upon 
paper, and need not in the slightest degree 
have disturbed the possession of the persons 
who at that time occupied the Ind. 

It appears that an ameen was sent to the 
land for the purpose of ascertaining the 
rights of the defendavts inter se; and for 
that purpose, and in order to make a map of 
the locality, e went to the land, and made 
his measurements. Then it seems that the 
plaintiffs on seeing the map made by the 
ameen objected to rt, on the ground that the 
area which the ameen had marked out as 
belonging to some of the defendants included 
a part of the village which the plaintitf 
claimed. On this objection being made, 
the nmeen altered the map, and excluded 
the Innd claimed by the plaintiffs. But this 
was all upon paper. Nobody went upon the 
land except the ameen himself, and he went 
there before the question arose. ‘There is 
nothing to show that the persons who were 
in the actual occupation of the land, the 
ryots, knew for what reason the ameen was 
making his measurements ; and even if they 
did, nothing is more likely than that they 
would hnve allowed him to muke them with- 
out interruption. ‘Those proceedings there- 
fore cannot be considered to amount to an 
act of ownership by either of the parties. 
It is not suggested that nt that time the 
plaintiffs took any steps (although one 
would have thought that if the property 
really belonged to them, they would have 
done so) for the purpose of turning out any 
persons who were occupying the laud on 
part of the defendants. 

The proceedings which were merely upon 
paper were quite consistent with the pos- 
session of the property being in the defendants 
or in any third person other than the 
plaintiffs. They did not in the smallest 
degies interrupt the actual pussession or 
occupation of the laud; and consequently 
the Judge might very properly have consi- 
dered that they did not affect the question 
of possession. ‘They would no doubt be 


important when it came to a question of 
title, but that was the second issue in the 
case. ‘The first issue, ns we have already 
stated, was whether the plaintiff had been in 
possesston during the twelve years previous 
to the sutt, and the Subordinate Judge finds 
that issue in the negative. That being so, 
we do not see how we can disturb his decision ; 
and what is more. important (although I 
must say that if would have been more 
satisfactory to me and to my learned collengue 
if another trial could have been had), we do 
not think weare authorized under the Pro- 
cedure Code to seud the case back for a 
new trial, 

The appeal will therefore be dismissed 
with costs. 


The 9th December 1875. 


Present: 


The Hon’ble Sir Richard Garth, Kz., 
Chief Justice, and the Hon’ble E. G. 
Birch, Judge. 


Landlord and Tenant— Limitation. 
Case No. 889 of 1876. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 
24th February 1875, affirming a decision 
of the lst Subordinate Judge of that 
district, dated the 6th July 1874. 


Rajkishore Surma Chuckerbutty and another 
(Defendants) Appellants, 


` versus 
Grija Kant Lahiree Chowdhry (Plaintiff): 
Respondent. 


Baboos -Gopal Lall Mitter and Kalee 
Kishen Sen for Appellants. 


Baboos Sreenath Dass and Bussunt 
Coomar Bose for Respondent. 


Payment of rent proves the relation of landlord and 
tenant; and where that exists, no question of limitation 
can arise. 


Garth, C.J.—WE think that this appeal 
should be dismissed. There are two points 
raised by the appellunt. In the first place 
it is said, that the Lower Appellate Court 
was wrong in holding that the question of 
limitation did not arise in respect of plots 
Nos. 2 to 18 on account of the fact being 
admitted that the relation of landlord and 
tenant existed between the parties. But if 
the relation of landlord and tenant did exist, 
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it is clear no question of limitation would 
arise, and the Court was right in so holding. 
Evidence was given on both sides to show 
that rent had been paid by the defendant to 
the plaintiff; and that being s0, we consider 
the Judge was right in deciding that the 
relation of landlord and tenant had been 
proved to exist, 

As to the second point, it is said that if 
the relationship of landlord and tenant exist- 
ed between the parties, the plaintiff ought 
to have given the defendant notice to quit. 
This point was not taken in ¢he Court of 
the Subordinate Judge, nor in the Lower 
Appellate Court. It is now taken here for 
the first time, and for ‘aught we know 
notice to quit may in fnot have been given. 
But as the point was not taken until the 
case arrived at this stage, we cannot listen 
to it. 

The appeal must therefore be dismissed 
with costs. 


The 22nd December 1875. 


Present: 
The Hon’ble F. B. Kemp and E. G. 
Birch, Judges. 


Pre-emption—-Limitation— Act IX of 1871, 
Sch. ii, Ari. 10. 


Case No. 595 of 1875. 


Special Appeal from a decision passed hy 
the Subordinate Judge of Sylhet dated 
the 16th December 1874, reversing a 
decision of the Moonstff of Fechoogunge, 


dated the 24th August 1874. * 
Noziba Khatoon (one of the Defendants) 
Appellant, 
versus 


Mahomed Johur and another 
Respondents. 


Baboo Joy Gobind Shome for Appellant. 


Baboo Rajendro Nath Bose 
for Respondents. 


(Plaintiffs) 


Against a party suing to enforce a right of pre-emption, 
linntation 1uns from the time of actual possession un- 
der the sale which he seeks to impeach, and the period of 
such limitation 18 one year; but he1s not bound, on hear- 
ing of a sale, to wait until the year has expired. 


Kemp, J.—Tuis was a suit on the part 
of the plaintiffs based on the right of pre- 
emption. 

The defendants alleged that the plaintiffs 
were never desirous of purchasing this 





land ; that they nevor expressed any intention 
of doing so; and that they never performed 
any of the preliminary conditions of pre- 
emption, or offered the defendants any 
consideration-money. 

The Moonsiff dismissed the plaintiffs’ suit. 
He held tlat the suit was premnture inas- 
much as the vendee had not taken possession, 
nod because it was with reference to ijmalee 
property that the right was claimed, ° 


The Subordinate Judge reversed this deci- 
sion and found that the suit of the plaintiffs 
was not premature; that the plaintiffs, if 
they could prove that they are the shuff4- 
e-shureeks, and have conformed to the 
terms of the Mahomedan Jaw in performing 
the requisite ceremonies, would be entitled 
to obtain possession in the form in which 
the property was held by the vendors. On 
the question of fact, the Subordinate Judge 
found that ‘it was proved by the witnesses 
that the plaintiffs weut through the preli- 
minary form of tullub-e-monsibut, and also 
that they performed the tullnb-e-ishtishéad, 

One of the defendants, Noziba Khatoon, 
appeals to this Court, and her pleader con- 
tends that there is no evidence that the 
plaintiffs, as found by the Subordinate Judge, 
complied with the requirements of Maho- 
medan law. We have had the evidence 
of one of the witnesses read tous, and we 
have no hesitation in saying that the Subor- 
dipate Judge is perfectly correct in his deci- 
sion. 

The next point urged before us is the 
point of limitation. With reference to this 
question, we hold that the Subordinate 
Judge was also correct. The plaintiffs 
brought their suit on hearing of the gale 
to the other parties. The limitation laid 
down in Schedule ii of Act IX of 1871, 
item 10, provides that the period of limit- 
ution will run adversely against a party 
suing to enforce a right of pre-emption from 
the time when the purchaser takes actual pos- 
session under the sale sought to be impench- 
ed, and that period is one year. The law 
does not lay down that a plaintiff claiming 
a right of pre-emption is bound on hearing 
of a sale to wnit until the year has expired. 

On the third poiut, namely, that the suit 
being one to recover possession of a portion 
of the Jand jointly cannot be maintained, 
we find that the plaintiffs sued to have it 
declared that the deed of sale is inoperative 
as against them inasmuch as they are enti- 
tled to the right of pre-emption as shuffá- 
e-shureeks. Asit has been found by the 
Subordinate Judge that they have thas right, 
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and that they have performed the necessary 
ceremonies accqding to Mahomedan law, 
we do not see any reason why the plaintiffs 
should not have the decree which they ob- 
tained from the Subordinate Judge, namely, 
that they will be entitled to possession in 
the form in which the property was held 
by the vendors. 

The special appeal is dismissed with costs. 








The 5th January 1876. 


Present: 


The Hon'ble Sir Richard Garth, Kt., 
Chief Justice, and the Hon’ble E. G. 
Bitch, Judge. 


Compromise—Record of Sutt-—Office Copy. 
Case No. 8067 of 1874. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, duted the 10th September 1874, 
reversing a decision of the Deputy 
Commissioner of Lohardugga, dated the 
4th November 1878. 


Bhogain Megh Ranee Koer (Plaintiff) 
Appellant, 


+ 


VETS US 


Gooroo Pershad Singh (Defendant) 
Respondent. i 


Baboo Kalee Mohun Dass for Appellant. 
Mr. R. T. Allan for Respondent, 


Wherea suitis compromised, and a petition is presented 
in the usual way, and the Court makes an order confir m- 
ing the agreement which with the order, as well as the 
agieement and power of attorney, areall entered upon 
record. these papers become as much a part of the 
recvid in the suit as if the case had beon tried, and 
judgment given between the parties in the ordinary 
way: and that record is a public document and may be 
proved by an office copy. 


Garth, C.J.—THIs wasan suit brought by 
the pluinnff to recover possession of n certain 
village. It was admitted at the trial that 
she bad a proprietary title to this village ; 
and it was also admitted that the defendant 
was entitled to receive from her certain 
maintenance. It appears that for some time 
litigation had been going on between these 
patties ; and in one suit; which was com- 
mevced by the present defendant ngainst 
the present plaintiff, un agreement was come 
to for the purpose of settling their disputes ; 
and for the purpose of getting that agree- 
ment properly executed, a-power of utiorney 
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was given to the vakeels by both parties. 
By the terms of that ngreement, instead of 
the maintenance to which the present defeud- 
ant, the then plaintiff, was entitled, it was 
alranged that he should bold possession and 
receive the profits of the village, which is 
the subject of this suit. 

In answer then to the plaintiffs case (the 
plaintiff being,~as we have already stated, 
confessedly entitled to the property), the 
defendant set up this agreement which had 
been come to in the former suit. To this 
the plaintiff objected, and now objects iu 
special appeal,etlat no proper evidence was 
ndduced in Coutt,to prove either the power 
of attorney or the agreement which was 
executed in accordance with it. 

There certainly is some little difficulty in 
ascertaining from the recoid what the 
evidence really was; but, looking carefully 
into the proceedings, we think that the 
evidence is- sufficient 10 establish both the 
power of attorney and the agreement. 

It seems that when the former suit was 
compromised, and the arrangement which 
we have mentioned arrived at between the 
parties, a petition was presented in the usual 
way to the Court in ‘that suit, that the 
arrangement should be carried out ; and upon 
that petition the Court made an order con- 
firming the ngreement, and then the power 
of attorney, the agreement, and the order 
made by the Court wereall entered upon 
record, and became as much part of the 
record in the snit, as if the case had been 
tried in a hostile manner, and judgment giveu 
between the parties in the ordinary way. 
Tht record therefore is a public document, 
and as such may be proved by an office 
copy. In this suit, an office copy of the 
record in the former suit was produced in 
Court; and it nlso appears that the Judicial 
Commissioner seut for the original proceedings 
nnd examined them. Here we have ouly the 
office copy of these proceedings, and prima 
facie we must take it that every thing that 
appears .there is correct, and has been 
properly carried out. 

Then the plaintiff objects that she never 
properly executed the agreement, nor signed 
the powerof attorney. If that were so, she 
ought, when the defendant took possession 
of the village, to have instituted a suit to set 
aside these proceedings in the former suit, 
upon the ground that they were unauthorized 
by herself. Instead of doing this, she now 
attempts in this suit to prove that these 
proceedings (which are prim& facie honest 
aud correct) were either forgeries, or exe- 
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cuted in snch an improper way, that she is 
not bound by them. 

The evidence which she adduced upon 
this part of the case was oral evidence ;.and 
the question whether she had in point of fact 
been improperly induced to enter into this 
ngreemeut was a question of fnot. This 
question the Judicial Commissioner has decid- 
ed .against the plaintiff, and we cannot dis- 
turh his decision. 

We think, therefore, that there is no good 
reason for disturbing the decision of the 
Lower Court, and the appeal. will be dis- 
missed with costs. 


The 5th January 1876. 


Present: 
The Hon’ble W. F. McDonell, Judge. 


Special Appeal—Alultifuriousness. 
Case No, 793 of 1875. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Furreedpore, dated. the 11th January 
1875, reversing a decision of the Moonsiff 
of Muksoodpore, dated the 31st January 
1874. 


Loke Nath Sircar (Plaintiff) Appellant, 
versus 


Modhoo Soodun Shaha and another 
(Defendants) Aespondents. 


Baboo Bungshee Dhur Sen 
for Appellant. > 


Baboo Grija Sunkur Mojoomdar 
for Respondeuts. 


The High Court refused to interfere in special appeal 
with a Lower Appellate Court's order dismissing a suit 
on the growng of multifariousness, as there had been no 
error of law. 


Taeg only question in this case is whether 
the Lower Appellate Court has committed 
an error in law in dismissing the plaintiff's 
suit in toto on the ground of multifarious- 
ness. Without saying anything as to what 
this Court would have done had the case 
come before it in regular appenl, this Court 
holds that in special appeal it cannot inter- 
fere with the judgment of the Subordinate 
Judge. One of the defendants was clearly 
liable for only one offeuce, whereas the 
other was liable for two. The decree 
passed was a joint decree, and it is difficult 
to say for what offence what amount of 


damages has been awarded, and therefore one 
defendant may possibly have been prejudiced 
by the joining of the two tauses of action 
together. Be this as it may, in special appeal 
this Court holds that, as there has been no 
error in luw, it cannot interfere with the 
judgment of the Lower Appellate Court. 
The appeal is dismissed with costa. 








The 6th January 1876. : 


Present : 
The Hon’ble W. F. McDonell, Judge. 


Receipt for Rent—Admission— Evidence Act 
s. 115—Estoppel, 


Case No. 877 of 1875. 


Special Appeal from a decision passed by 
the Judge ‘of the 24-Pergunnahs, 
dated the 28th January 1875, modifying 
a decision of the Officiating Second 
Moonsiff of Baraset, dated the 6th July 
1874. 


Kianto Monee Debia (Plaintiff) 
Appellant, 


VETEUS 


Koomodinee Debia and another (two of the 
Defendants) Respondents. 


Baboo Bama Churn Banerjee 
° for Appellant. 


Baboo Bykunt Nath Pal 
for Respondents, 


A receipt for rent in which the zemindar styled 
herself “ zemindar of four annas,” but which showed that 
the ryot did not pay the zemindar the full 4 annas 
share of the rent, was HELD not to bar the ryot from 
questioning the landlord’s title. A defendant is not 
estopped by a statement made by him in another suit in 
which plaintiff was no party, 

THe two points raised in this appeal are, 
firstly, that the defendant being the tenant 
and having paid rentto the plaintiff as 
zemindar of a 4-anna share could not now 
question the right of the landlord; and 
secondly, that the statement of the defendant 
in another suit is conclusive evidence against 
the defendant. With regard to the first 
objection, it appears that the only evidence 
adduced to show that the defendant 
acknowledged the plaintiff as zemindar of four 
annasis a receipt filed by the defendant in 
which the plaintiff styled herself as zemin- 
dar of four annas, but it is clear that the ryot 
did not pay the zemindar the fall four anvas 
share of the reut, The mere fact of the 
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plaintiff having styled herself to be the four 
annas shareholder cannot bar the right of 
the ryot to quéstion the landlord’s title. 
With regard to the second objection, the 
statement made by the defendant was in a suit 
in which the plaintiff was no pariy, and it is 
certainly not one which, under Section 116 
of the Evidence Act, could be held to be an 
estoppel. The special appeal must be dis- 
migsed with costs. 


The 10th January 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Decree—Execution—Limitation. 
Case No. 238 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Beerbhoom, dated the 
5th May 1876. 


Doya Moyee Dobee (Decree-holde: ) 
Appellant, 


versus 


Nil Monee Chuckerbutty (Judgment-debtor) 
Respondent, 


Baboo Becharam Mookerjee for Appellant. 
Baboo Mohinee Mohun Roy for Respondeng. 


So long as one part of an indivisible decree is bein 
executed, the whole is kept alive, so far as the statute o 
limitations is concerned. 


Glover, J—THI18 was an application for 
execution of a decree passed in January 
1860 for certain moveable and immoveable 
properties. Execution was taken out at 
various times, and in 1863 possession was 
taken of all the properties decreed with the 
exception of five items. Nothing further 
was recovered between 1863 to 1874, 
although repeated processes were taken out, 
During the interim, the decree-holder sold 
the balance of her decree in respect of the 
costs in the first Court; and she is now 
taking out execution for the five items 
which she failed to take possession of in 
1863, and also for the costs which were 
decreed in the High Court. ‘ 

The Judge has considered with respect to 
these five items, which he says consist of 
dhan aud buffaloes, that the decree-holder 
abandoned her claim, ‘inasmuch us ever 
since 1863.in the applications and processes 
for execution no mention was made of them, 


the only applications siuce that year ‘being: 
for costs, and he has held the present appli- 
ention to be ‘barred by the statute of limita- 
tions. 

Now, it is very doubtful whether the 
Judge was justified in stating that the 
decree-holder bad abandoned her claim. 
There is nothing in the record to show it. 
And the decree being an indivisible one, it- 
appears to us that, so long as one part of it. 
was being executed, the whole would be 
kept alive, so far as the statute of limitations 
is concerned. . But the five items whieh, 
according to the Judge, consist of dhan and 
buffaloes, cannot form the subject of execu- 
tion now. The ‘decree gave dhan and 
boffaloes, particular dhan and particular 
buffuloes with no equivalent of money 
value to be obtained from the judgment- 
debtor, supposing that the property decreed 
could not be got at. It can hardly be at 
this distance of time, seventeen or eighteen 
years since the decree was made, that the 
particnlar dhan and buffaloes which were 
decreed are to be traced, and as a matter of 
fact the decree-holder admits that she does 
not know whether they exist or not, so that 
the decree so far has become infractuous, 
There are no means of tracing the property 
decreed, or of making it over to the decree- 
holder. 

But the Judge is not correct in stating 
that these five items consist only of dhan 
and buffaloes. From the schedule to the 
application for execution it appears that 
amongst the property of which possession 
was not obtained, there was a small piece of 
lnkhgraj} land. The vakeel for the judg- 
ment-debtor, the respondent before us, does 
not deny iis existence. His substantial 
defence, as we understand it, is that the 
decree-holder has abandoned her claim to 
this piece of land, and therefore cannot now’ 
take out execution in respect of it. We’ 
think, however, thut the decree-holder cau- 
not be said to have abandoned her claim, 
and that there is nothing: in law to prevent! 
her from pursuing the decree which she got: 
in 1860 to its full extent, and ‘that, if she 
con now point out the particular piece of: 
land: decreed to her, she will be entitled to 
take out execution in respect of it. 

It is not easy to understand how the 
Judge has fallen into this error, stil! less 
how the vakeel for the decree-holder did. 
not apply to the Judge to review his judg- 
ment and to alter the mistake into which he 
had fallen. But ag it is clearly a mistake,. 
and as there is immoveuble property in’ 
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existence-which was included in the decree 
of 1860, and as to the identity of which 
there is no doubt, the decree-holder is 
entitled to execute her decree in respect 
thereto, she not being in respect of it barred 
by limitation, 

But under the circumstances, we consider 
that the appellant is not entitled to costs, 
We therefore make no order as to costs. 


The llth January 1876. 
Present: ° 
The Hon’ble E. G. Bireh, Judge. 
Delay in applying for Process—Special Appeal, 
Case No. 857 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
wan, dated the 11th January 1875, 
affirming a decision of the 2nd Sud- 
der Moonsiff of that dtstrict, dated the 
19th January 1874. 


Brojo Lull Mookerjee (Plaintiff) 
Appellant, 


VET EUS 


Aughore Lall Ghosal and another 
(Defendants) Respondents. 


Baboo Jugut Chunder Banerjee 
for Appellant. 


Baboo Becharam Mookerjee 
for Respondents. 


_ Asaitor who delays applying to a Lower Court to 


issue its process within a reasonable time before the date 
fixer for trial, and whose application is refused because 
of such delay, is not entitled to come up in special 
appeal and ask the High Court to com a the Lower 


Court to condone his carelessness and indifference to his 


own interests. 


Tas ground of special appeal is that the 
Court of first instance has improperly refused 
to issue a fresh summons upon the plaintif s 
witnesses, and that therefore n substantial 
error in procedure has been committed which 
ought to be rectified by this Court in special 
appeal. The same point was raised before 
the Subordinate Jadge, but he refused to 
entertain it because he thought that the 
plaintiff had unduly delayed his application 
to se1ve summons upon his witnesses in the 
first instance, and had also improperly post- 
poned his second application. j 

On referring to the record, I find that the 
issues were fixed on the 18th of November, 
and the 19:h of Janunry was fixed as the 
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day for trying the cause. The plaintiff 
appears to have in no way moved the Court 
until the 8th of January when he deposited 
tulubanah for the issue of summons on his 
witnesses, The writ of summons was 
returned on the 15th of January, servico 
not having been effected, and it was not 
until the 19th of January, the date fixed 
for the trial of the suit, that the plaintitt 
came into Court agnin and asked for a figsh 
summons to be issued on his witnesses. 
This prayer the Moonsiff refused, and I 
concur with the Subordiuate Judge in think- 
ing that he was justified in refusing it. ‘The 
difficulty of securing the attendance of 
witnesses in the mofussil Courts is well 
known ; and if the plaintiff chose to slumber 
till within a few days of the date fixed for 
trial, and delay asking the Court to issue its 
process within a reasonable time, he has only 
himself to blame, and is not in my judgment 
entitled to come up here in special appeal 
and ask me to compel the Lower Courts to 
condone his carelessness and indifference to 
his own interests as n suitor. 
The appeal is dismissed with costs. 





The 12th January 1876. 


Present: 
The Hon'ble A. G. Macpherson and G. C. 
Morris, Judges. 
Lease by Guardians-- Ratification by Minors. 
Cuse No. 657 of 1875. 


Special Appeal froma decision passed by 
the lst Subordinate Judge of Rajshahye, 
dated the 15th September 1874, uffirming 
a decision of the Sloonsiff of Pubna, 
duted the 28th October 1873. 


Ram Chunder Sircar (Defendant) 
Appellant, 


Versus 


Pran Gobiud Boishuub and others (Plaintiffs) 
Respondents. 


Baboos Mohinee Alohun Roy and Kishen 
Dyal Roy for Appellant. 


Baboo Issur Chunder Chuckherbutty 
for Respondents. 
Where minors, after coming of age, receive rents 
under a lease which was tel by their guardians 


during their minority, they thereby ratify the lease, and 
cannot afterwaids repudiate it. 


` Macpherson, J.—It seems to us that, on 
the Subordinate Judge’s finding of the facts, 
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he ought to have dismissed the plaintiffs’ 
suit, 

The suit is bréught by the three plaintiffs 
claiming to be put in possession of their 
shares (amounting in all to three annaa) jointly 
“with the defendants other than Ram Chunder 
Sircar (the appellant). The plaint stutes 
that the defendants (other than Ram Chun- 
der Sircar) and the plaintiffs, or those whom 
they respectively now represent, were jointly 
entitled as shebaits to the property, the 
subject of suit ; and that they were wrong- 
fully dispossessed by Ram Chunder Sirear, 
the appellant, in Falgoon 1269, and have 
been kept out of possession by him ever 
since. 

The facts as found by the Subordinate 
Judge are, that the plaintiffs and defendants 
{other than Rum Chunder Sircar), or 
those whom they represent, being jointly 
entitled to this property as shebaits, on the 
29th of Falgoon 1269, on receiving a 
nuzzurann ,of Rs. 100, granted a permnnent 
lease of the whole property to Ram Chunder 
Sircar, the appellant, at a rent of Rs. 127 
per anupm., No one of the three plaintiffs 
with his own hands signed the lease, Two 
of them, Ram Lall and Kristo Gopal, were 
minors ; but their respective mothers, who 
were their guardians, signed it for them. 
Prag Gobind was not present when the 
lease “was granted: but the finding of the 
Subordinate Judge substantially is that 
Pran Gobind being absent from home, as Re 
usually was, his elder brother, the defendant, 
Ram Soonder, acted for him. It is alleged 
by the appellant in his written statement, and 
it is found by the Lower Appellate Court to be 
the case that, duiing Pran Gobind’s absence, 
Ram Soonder always acted in connection 
with this property oo behalf both of himself 
and of his absent brother, and that he so 
acted in the matter of thia lenge. 

The Subordinate Judge further finds that 
the plaintiffs have, all of them, ratified the 
lease by receiving rent,—the two minors 
after coming of age, and the plaintiff Pran 
Gobind, through his brother Rum Soonder. 
Rent having been so received by those who 
were minors, there is an end of all question 
as to the lease not being binding on them. 
And Pran Gobind’s objection is disposed of 
by the finding that he left the management 
during his absence to his brother Ram 
Soonder. 

The only other ground on which we are 
asked to set aside the lease is that the persons 
who granted it being all shebasits, and the 
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money for repairs to the temple, the lense 
onglit to be set aside, becanse it is not proved 
that there was o necessity for raising that 
money. If that was the case which the 
plaintiffs intended to make, it onght to have 
been stated distinctly in the plaint, so that 
the defendant Ram Chunder Sircar might, 
from the first, have known what he had to 
meet, But the case mnde by the plaint was 
simply that the appellant Ram Chunder 
wrongfully disposeased the plaintiffs : and the 
plaintifs who had been minors contended in 
Court that the lease was never executed at 
all by their mothers,—and indeed this issue 
was decided im their favor by the Court of 
first instance. ` 

Possibly, the plaintiffs might have had 
some chance of success if they had framed 
their suit differently, and had properly raised 
and confined themselves to the true issues 
in the cause. But as it is, they are not 
entitled to succeed. 

The decree of the Lower Court is reversed, 
and the plaintiffs’ suit is dismissed with 
costs. 


sane tne eT 


The 18th January 1846. 


Present : 


The Hor’ble F. A. Glaver nnd Romesh 
Chunder Mitter; Judges. 


Ex parte Decree—Act VIII of 1859 3. 119— 
Execution. 


Case No. 277 of 1875. 


Mistellaneous Appeal from an order 
passed hy the Judge of East Burdwan, 
dated the 31st May 1875, affirming an 
order of the Moonsiff of Raneegunge, 
dated the 13th January 1875. 


Knlee Prosad (one of the Defendants ) 
Appellant, 


VETEHS 


Digambur Chatterjee (Plaintiff) 
Respondent, 


Baboo Umbica Churn Banerjee for 
Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 


An application under Act VIII of 1859 s. 119, having 
been rejected on the ground that it was made more than 
80 days after a process for enforcing the ex parle judg- 
ment had been executed, it was contended, in special 
appeal, that the application was within time because the 
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appellant (judgment-debtor) had not been’ in posseasion 
at the time of ejectment of the tenant-defendants. 

Herp that the allegation that he had been obliged to 
leave his village and settle In’a place 24 mules distant, 
did not amount to a disclaimer of any interest in the 
property : and that he could not say that the process by 
which the’decree-holder was put in possession was not a 
process executed against him. , 


Mitter, J,—Ir is admitted by the respon- 
dent that he cannot support the judgment of 
the Lower Appellate Court on the ground on 
which it is based. But he contends that 
independently of that ground, tlie order, 
which has been passed by the Lower Appel- 
late Court rejecting the appliention of the 
Special appellant, is right, hecause the appli- 
eation has been made more than thirty days 
after a process for enforcing the ea parte 
judgment was executed. In support of this 
ground, he refers us to the date of the 
original decree, which was passed on thie 
19th July 1872. And he shows that on the 
Sth December 1872 in execution of that 
decree the tenant-defendauts were ejected. 
The present application was not made until 
August 1874. 

Upon these facts, which are riot disputed, 
if ig clear that, this application has not been 
made within the time prescribed in Section 
119, Act VIII of 1859. But the plender 
for the special appellant contends that not- 
withstanding these facts, his application is 
within time, because he had not been in pos- 
session of the property, of which possessiou 
was given to the decree-holder in December 
1872. And in support of his contention he 
quotes the case reported at page 210, XV 
Weekly Reporter. 

No doubt, according to this last authority, 
if the applicant had stated and established 
that the property of which possession was 
taken by the decree-holder, did not belong to 
him, he would have had some ground on 
which he could have contended that the 
process which was tnken out in December 
1872, was not actually executed against him, 
because the procesa for delivery of possession 
could not have affected him, the property not 
being his. But from the statements of the 
applicant as we can gnther them from his 
application under Section 119, it appears to 
me that it is not alleged that he has no in- 
terest in the property. All that he states 
is this, that for certain reasons he has been 
obliged to leave his village and to settle in a 
Place which is about 24 miles distant, and 
that he has not been in possession of the 
Jands of which the decree-holder has obtained 
possession in execution of his decree. 
Therefore it appears to me that as he does 
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not disclaim any interest in this property, 
he canaot sny that the process by which tho 
property decreed was made over to the decree- 
holder, was not a process executed ngainst 
him. It is quite clear, therefore, that the 
present application has not been made within 
the time ullowed by Section 119, and we 
think that the respondent’s contention is 
correct, and on that ground we uphold the 
order of the Lower Appellate Court and 
dismiss the nppenl with costs, 
Glover, J.—I concur. 


The 14th January 1876, 


Present: 


‘The Hon’ble Louis S. Jackson and W. F. 


McDonell, Judges. 
Jurisdiction—Small Cause Court. 


In the matter of 
Itcha Moyee Dossee, Petitioner, 


ve? sus 
Bama Soonduree Dossee, Opposite Party. 


Baboo Grija 


Sunkur for 


Petitioner 


Mojoomdar 


Baboo Bungshee Dhur Sen for Opposite 
Party. 


The Court of Small Causes has no jurisdiction to 
entertain a suit for the recovery of money paid by A in 
liquidation of a debt due by B, where the case is not one 
of damage or of breach of contract. 


Jackson, J.—Iv appears to us that this 
ease comes within the principle of the case 
determined by the Full Beuch (VII Weekly 
Reporter, 877). The suit was brought by 
the plaintiff to recover back a sum of money 
which she had paid, which was properly the 
defendant’s debt, and ought to have been 
paid by her. It was nota case of damage 
or of breach of contract. It was a case in 
which the defendaut’s liability arose out of 
the general principles of equity and justice. 
The Small Cause Court, therefore, had no 
Jurisdiction to entertain the suit, and the 
decree of that Court must be set aside. 
As it appears that this objection was not 
taken in the Court below, the petitioner will 
not have the costs of this rule, 





‘N 





74 Civil ` THE WEEKLY REPORTER. Rulings. [Vo]. XXV. 
: The 14th January 1876. between the same parties. Under such 
t circumstances, we do not say that the 


© Present: 


‘The Howble F. A. Glover and Romesh 
l Chunder Mitter, Judges. 


Limitation —Jurisdiction—Act VIII of 1859 as. 
$03 and 304. 


In the matter of Parkash Ojha, Petitioner, 
versus 
Dusruth Ojha and ‘others, Opposite Party. 
The petitioner present in person. 


Baboo Mohinee Mohun Roy for Opposite 
Party. 


Where a Subordinate Judge decided the question of | 


limitation, not upon the examination of the petitioner, 
‘but upon that of other witnesses summoned for a 
different purpose, he was HELD to have exceeded his 
jurisdiction, 


Glover, J.—We think that this rule mnst 
be made absolute, because by Sections 303 
and 804 of the Code of Civil Procedure, the 
Subordinate Judge, in determining the 
question of limitation, was bound to proceed 
upon the examination of the petitioner, and 
upon that only. 

‘In this cnse, it appears that certain wit- 
nesses Were summoned and examined on the 
question of pauperism, and on their examina- 
tion, the Subordinate Judge chose to taka up 
the question of limitation, and on their 
‘evidence to décide that the petitioner was 
burred. No doubt the petitioner himself 
was examined : but if the Subordinate Judge 
hnd decided the question of limitation upon 
that examination, it ia quite clear that the 
petitioner was not barred, because he swore 
positively that he was born in Pous 1262 ; 
and this suit was brought within three 
years after he had attained majority. 

Then it is said that the case reported in 
XIV Weekly Reporter, page 281, would 
seem to give a color of legality to the Subor- 
dinate Judge’s procedure, and would show 
that he was justified in acting as he did. 

That case seems to be very different from 
this, In that case, when the question of 
pruperism was enquired into, a document 
"was put in, which showed most conclusively 
‘thnt the’ petitioner was baried by the provi- 
sions of Section 2 of the Civil Procedure 
‘Code. To go on further with the matter 
would have been simply waste of time and 
money, inasmuch as the result was perfect- 
ly clear, fot the case had already been 
decided upon the same cause of action and 


Subordinate Judge was wrong in acting as 
he did. 

But here the case was quite different. If 
the Subordinate Judge is right .in the action 
which he has tnken, the result may be an 
absolute denial of justice to the petitioner, he 
not being allowed to prove that he is a 
pauper. If it is true that he has no means 
to defray the expenses of this suit, as his 
sworn deposition states, then to refer him to 
a regular suit*with all itsconcomirantexpenses, 
would be no doubt to deny him justice. 
I for my own ‘part should, in a case of this 
sort, hold parties strictly to the words of 
the law. And the Subordinate Judge in 
deciding the question of limitation, not ns he 
was bound to do upon the examination of 
the petitioner, but upon the examination of 
other witnesses who were summoned for an 
entirely different purpose, exceeded his 
jurisdiction. Accordingly we set aside his 
order. The result will be that the alleged 
puuperism will be enquired into. 

Mitter, J.—I concur. 


The 17th January 1876. 


Present: 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, und the Hon’ble E. G. Birch, 


Judge. 
Suit for Redemption. 


Case No. 2754 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 3lst July 1874, reversing a 
decision of the first Subordinate Judge 
of that district, dated the 17th Novem- 

_ ber 1878. 


Prosunno Coomar Dutt (Defendant) 


Appellant, 
VETSUS — 
Chytunno Churn Bidyalankar (Plaintiff) 
Respondent. 
Baboos Hem Chunder Banerjee and 


Aukhil Chunder Sen for Appellant. 


The Officiating Advocate General for 
Respondent. 


In a suit for redemption which was decreed the 
Lower Appellate Court who found that the plaintiff 
(mortgagor) had paid into Court, within the year of 

ce, a sum sufficient to cover not only principal and 
interest but all other sums due from plaintiff to defend- 
ant (mortgagee), the High Court declined to interfere, 
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holding that it was the peculiar province of the Lower 
Court to go into and adjust the accounts between the 
parties. 


Garth, Cı J.—Ox considering this case, 
we see no sufficient ground for disturbing the 
judgment of the Court below. 


On the 7th of September 1871, the plain- 
tiff by deed made a usufructuary mortgage 
of certain land to the defendant for Rs. 4,000 
with a condition, that-if the principal 
sum should not be paid within a year, the 
mortgnge should become absolute. 


Under this deed the mortgagee never 
entered into possession of thé land. The 
plaintiff continued to receive the profits ; 
but the defendant, notwithstandivg this, 
made certain payments in respect of the 


land for Government revenue and other- |. 


wise. After the expiration of the year from 
the date of the mortgnge, the defendant took 
proceedings to obtain a foreclosure ; and the 
plaintiff, on the other hand, instituted this 
suit to redeem the mortgage; nnd for that 
purpuse deposited the principal sum of 4000, 
but no interest. Subsequently however, and 
within the year of grace allowed by Regula- 
tion I of 1798, Section 2, he paid into Court 
the further sum of 1,245-3-7 which was more 
than sufficient to cover the whole amount 
claimed by defendant for interest, but not 
enough to cover the amount claimed by him 
for the payments made for Government 
revenue and otherwise. In fact, there was 
a disputed account between them in respect 
of several items, though the entire differ- 
ence did not.amount to more than Rs. 40 
or 50. 


d 

The Lower Appellate Court appears to 
have gone into this account, and to have 
found in the result, that the sums pnid by 
the plaintiff (amounting in all to 5,245-3-7) 
were sufficient to cover the entire sum due 
from him to the defendant, and consequently 
decided that the plaintiff was entitled to a 
decree for redemption. 

Aguinst this decision the defendant ap- 
peals ; and his main contention has been, 
that the sum paid by the plaintiff is not 
enough ; and that if it is not enough by ever 
so small an amount, the defendant is entitled 
to foreclose ; and he has urged upon us very 
strongly, that under Regulation I of 1798 
the plaintif was not entitled to redeem upon 
payment within the year of grace of princi- 
pal and interest only, but of all such other 
sums as a Court of equity would require 
him to pay, before he is entitled to his 
redemption. : 


- We think, however, that in this case it is 
unnecessary to decide that question. 

The plaintiff haa paid into Court within 
the yenr of grace a sum which the Judge 
finds not only to be sufficient to cover thy 
amount of principal atid interest, but all 
other sums due from the plaintiff to the 
defendant, It was the peculiar province of 
the Judge to go into and adjust the accounts 
between the parties ; and we do not doubt 
that he has come to a correct conclusion. 

The appeal will therefore be dismissed 
with costs. 





The 17th January 1876, 


Present : 


The Hon'ble Sir Richard Garth, Kt., 
Chief Justice, and the Hon'ble E. G. 
Bitch, Judge. 


Sut by Minor—Trusteeskip of Guardian— 
Jurisdiction. 


Case No. 2896 of 1874. 


Special Appeal from a deotsion passed by 
the Subordinate Judge of Rajshahye, 
dated the 27th June 1874, reversing a 
oe of the Sudder Moonsiff of that 

tstrict, dated the 23rd August 1873. 


Ram Joy Mojoomdar (one of the Defendants) 
Appellant, 


Versus 


Koomar Kedar Na:ain Roy (Plaintiff) 
Respondent, 


Baboo Grija Sunkur Mojoomdar for 
Appellant. 


Baboo Kishorce Mohun Roy for Respoudent, 


In a suit to 1ecover, from the guardian of a minor 
and the manager of his property who had granted to 
himself, benamee, a fuming lease of the minor's pro- 
perty, rents collected by him for which he did not 
account, NELD that the defendant could not be consider- 
ed simply as an agent to collect plaintiff's rents; but was 
bound as a trustee to account for the proceeds of the 
property, and that the claim was therefore not coguiz- 
able in a Small Cause Court. 


Garth, C.J.—Turs is a suit brought 
by the plaintiff to recover from the defendunt 
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a sum of Es, 404-7-10 under these cir- 
cumstances: , 

In the year 1276, while the plaintiff was 
a minor, and the defendant was acting ns 
his guardinn and manager of his estate, the 
defendant by means of a benamee transac- 
tion became the farmer of Mehal Chowpo- 
kharia. Upon the minor’s estate coming 
under the management of the Court of 
Wards, the validity of this farming lense 
was enquired into by the Collector; and 
the defendant. admitted that he was the real 
farmer, and asked the Collector to let the 
lense be cancelled on his refunding to the 
minor’s estate all the collections that he 
had made as farmer. The Collector acceded 
to this arrangement and defendant accord- 
ingly paid Rs. 226. Upon the plaintiff's 
obtaining majority, and causing an enquiry 
tobe made, he found that the collections 
made by the defendant considerably exceed- 
ed the sum he had pnid in, nnd the plaintiff 
now sues him for the amounts of the sums 
collected but not accounted for. 

The Subordinate Judge finds that plain- 
tiff is entitled to rereive 257-10 with inter- 
est from the defendant. Against this find- 
ing, this special appeal is preferred, and 
the ground tuken in the petition of appeal 
is that the guit is cognizable by the Small 
Cause Court and should not have been 
' tried as a regular suit, 

Another ground has also been taken here, 
which was not taken in the Courts below. 
It is said that the suit is barred inasmuch 
as it is a suit cognizable under Section 28 
of the Bengal Rent Law. 

We consider that both these objections 
nre disposed of by the finding of the 
Subordinate Judge ; that the defendant was 
the guardian and manager of the plaintifs 
ptoperty, and that in that capacity he 
granted to himself an ijarnh and collected 
rents for which he did not account to the 
plaintiff, The defendant cannot, therefore, 
be considered simply as an agent to collect 
the plaintiff's rents. He was bound as a 
trustee to account to the plaintiff for the 
proceeds of the property. It is in that 


character that he is to be made a defendant 


iu this suit, and we think therefore that the 
cluim could not properly have been made 
in the Small Cause Court. 

This appeal is therefore dismissed with 
Costs. 


The 17th January 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Erroneous Valuation of Suit—Jurisdiction. 
Case No. 2342 of 1874. 


Special Appeal from a decision passed by 
the 2nd Subordinate Judae of Bhaugul- 
pore, dated the 24th August 1874, modi- 
fying a decision of the Sudder Moonsiff 
of that district, dated the 15th May 1874. 


Molree Lall nnd another (Plaintiffs) 
Appellants, 


Versus 


Khetaram Mnrwary (Defendant) 
Respondent. 


Mr. J. Younan for Appellants. 


Baboo Mohesh Chunder Chowdhry for 
Respondent. 


The valuation of a suit must be taken from the state- 
ment 1n the plaint, and if, after going into the evidence, 
it is found that a particular item is improperly clarmed, 
the Court has means of punishing the plaintiff by 
saddling him with costs or in any other way ; but the 
whole suit should not be dismissed simply because in 
the opinion of the Lower Appellate Court, it ought to 
have been valued within the Rit of the jurisdiction of 
the Small Cause Court. 


Glover, J..-TH1s case must go back to 
the Subordinnte Judge, in order that it may’ 
be tried on the merits. It appears that the 
plaintiff made a clnim, on account of goods 
sold and delivered, for Rs. 507-11-6. The 
first Court thought that one item of Rs. 29-8 
wns entered in the account improperly, 
aud deducting that item, gave the plaintiff 
n decree for the balance. Against that. 
decision both parties appealed to the Subor-. 
dinate Judge. The Subordinate Judge hold- 
ing that this item was improperly imported: 
in the plnint for the express purpose of 
ousting the Court of Small Causes of its 
jurisdiction, dismissed the whole case. In: 
this we think he was wrong. The valuation. 
of the suit must be tnken from the statement 
in the plaint, and if, after going into the. 
evidence, it is found that a particular item: 
was improperly claimed, the Court has means 
of punishing the plaintiff by saddling him 
with costs or in avy other way. At all 
events it is hardly fair to dismiss the whole: 
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suit and mulct the plaintiff of the sum which 
the Moonsiff found was rightly due to him, 
simply because in the opinion of the Subor- 
dinate Judge the suit ought to have been 
valued within the limit of the jurisdiction 
of the Small Cause Court. We think there- 


fore that the Subordinate Judge must con- |, 


sider upon the evidence whether the finding 
of the Moonsiff that the sum of Rs. 346-13-4 
is due to the plaintiff is correct or not, and 
pass a fresh decision upon the case. Costs 
will follow the result. 


The 17th January 1876. 


Present : 


The Hon’ble Sir Richard Garth, Kt., 
Chief Justica, and the Hon'ble E. G. 
Birch, Judge. 


Possessory Suit— Boundaries, 
Case No. 2471 of 1874. 


Spectal Appeal from a decision passed by 
the Second Subordinate Judge of Mymen- 
singh, dated the 12th August 1874, 
affirming a decision of the MJoonsiff of 
Chosegong, dated the 8rd April 1878. 


Raj Chunder Bhuttacharjee and another 
(Plaintiffs) Appellants, 


versus 
‘Tripoora Debia (Defendant) Respondent. 
Baboo Kashee Kant Sen for Appellant, 


S 


Baboo Nullit Chunder Sen for 
Respondent. 


The Lower Courts are not at liberty, in a sut for 
possession of land, to refrain from coming to any 
adjudication, merely because there is some difficulty in 
ascertaining boun A are bound to determine 
definitely whether the land belongs to the plaintiff, and 
also any issue of limitation, 


Garth, C.J.—In this case two unfortu- 
nate mistakes have been made by the Lower 
Appellate Court, one of which appears to 
have originated in the Court of first instance 
and to have been confirmed by the Court of 
appeal ; and the only difficulty that we have 
felt is how we might rectify these mistakes 
with the least possible-expense and delay to 
the parties, 

Tho suit was brought by the plaintiffs for 
the purpose of recovering possesaion of several 
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pieces of land, numbered 1, 2, 8, 4, 6, of 
which they say they were, dispossessed by 
the defendants ; No. 1 the plaintiffs claim as 
their own separate property ; and the remain- 
ing Nos. 2, 8, 4, 5, as being entitled to them 
Jointly with the defendants. 

As regards No. 1, the defendants denied 
the plaintiffs’ title altogether; and also 
relied upon the statute of limitations. 

The Moonsiff was of coarse bound to deter- 
mine definitely upon the evidence whether 
this land belonged to the plaintiffs, and also 
the issue as to limitation. But strange to 
say, he has come to no’ decision at all. He 
seems to have had some difficulty in ascer- 
taining the. boundaries; and therefore he 
says, that “he refrains from coming to any 
adjudication,” aud leaves all the issues 
relating to this land wholly undecided. 

And this mistake has not been rectified by 
the Subordinate Judge, He also points out 
the discrepancies in the evidence of the wit- 
nesses as to boundaries, and says that he has 
no reason to find fault with the decision of 
the Moonsiff as to plot 1, which means, if it 
means anything, that he agrees with the 
Moonsiff in coming to no decision at all. 

Then as regards plot 5, defendants have 
admitted that they were jointly entitled with 
the plaintiffs, and the only issue that they 
have raised with regard to it, is that they 
never dispossessed the plaintiffs ; and this 
iene has been found in their favour by the 

oonsiff. But the Lower Appellate Court 
has gone further. He has found, contrary 
to the evidence, and contrary to the distinct 
admissions of both parties, that the plaintiffs 
were never in possession, or, in other words, 
had never any title to this plot, whereas 
what he ought to have found was simply 
that the defendants had never dispossessed 
the plaintiffs of this plot. 

We think that, for the purpose of rectify- 
ing these mistakes, our proper course will be 
to reverse the finding of the Lower Appellate 
Court as to plots 1 and 5; to say, that os 
regards plot 5, the plaintiffa were jointly 
entitled to the land with the defendauts, but 
that the defendants did not dispossess the 
plaintiffs of it; and as regards plot 1, to 
refer the case back to the Moonsiff, with 
directions definitely to decide, and, if neces- 
sary, to try over again the issue as regards 
that plot. 

As the Courts below, and not the parties, 
have been the cause of these mistakes, we 
think that we ought to give no costs of this 
appeal, 
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The 17th January 1876. 


s 
Present : 


The Howble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judges. 


Unregistered se He Bond— Right of Sui— 
urisdicton. 


Case No. 3214 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Mymen- 
singh, dated the 28rd September 1874, 
reversing a decision of the Moonsff of 
Eshurgunge, dated the 14th August 
1878. 


Shibo Soonduree Debia and another (two of 
the Defendants) Appellants, 


versus 
Sowdaminee Debia (Plaintiff) Respondent. 
Baboo Kashee Kant Sen for Appellants. 


Baboo Hem Chunder Bannerjee for 
Respondent. 


Where land of the value of 100 rupees or upwards was 
mortgaged on a bond which was not registered, ag it 
ought to have been, under the Registration Act in idee 
at the time, HKLD that the bond could only be sued 
upon as a money bond: and thongh the suit might be 
brought in a Court within whose Tara enon the land 
was pot situated, the Judge would have no right, even 
with the consent of the parties, to deal with it as a mort- 
gage, or to make any decree affecting the land in d- 
pute, 


Garth, C. J—We think that the judg- 
ment of the Lower Appellate Court must be 
affirmed. 

Both parties claim the laud in dispute un- 
der Doorga Churn Dey Sircar, the defend- 
ant No. 3. 

On the 4th Kartick 127 4, it was mortgaged 
by Doorga Churn to Brojo Nath Missri, who 
obtained a decree upon that mortgage on the 
Qist Joisto 1277, and afterwards sold the 
land under the decree to the defendants. 

The plaintiff purchased the same land from 
Doorga Churn on the 21st Srabun 1277, and 
the question is, whether, under these circum- 
stances, the plaintiff's or the defendant's title 
is to be preferred. An objection was taken 
to the plaintiffs purchase upon the ground 
that her kobala. was fraudulent and collusive ; 
and so far as the conduct of Doorga Churn 


was concerned, in selling the property to her 
after he had mortgaged it to some one else, 
no doubt the transaction was a very discre- 
ditable one: but there appears to have beeu 
no evidence that the plaintiff herself acted 
otherwise than perfectly bon fide in mak- 
ing the purchase, and the Subordinate Judge 
has found that the transaction so far as she 
was concerned was perfectly honest. Thut 
being so, the only question remains, whether 
the defendant's title, which undoubtedly has 
the advantage of being prior to the plaintiff s 
in point of date, ought to prevail, But there 
are two objectjons raised to it :— 

1st.—That the mortgage which was made 
in Kartick 1275 fo Brojo Nath Missri was 
not registered, as it ought to have been, under 
Section 17 of the Registration Act then in 
force ; and 2ndly, that the suit in which the 
decree was obtained being brought in a 
Court other than that in which the land was 
situate, has no jurisdiction to entertain it. 

It is argued by the defendants that, 
although the mortgage bond was not regis- 
tered, the mortgngee was entitled to sue upon 
it as a common money bond, and to sue upon 
it as such in the Court in which the suit was 
brought ; and it has been shown that, during 
the trial of the cause, the mortgagor Doorga 
Churn consented that the land in dispute 
should be charged in the decree, which con- 
gent, it is contended, removed any difficulty 
with regard to the jurisdiction of the Court, 
and operated to charge the land in such sort 
as to make it bound by, and capable of, being 
sold under the decree. 

We think, however, that this argument is 
quite untenable. The mortgage bond not 
having been registered, and the value of the 
land being 100 rupees or upwards, the bond 
could not operate in any way to charge it. 
Tt operated, and could only be sued upon as 
a common money bond, and although as a 
money bond it could be sued upon in the 
Court in which the decree was obtained, the 
Judge of the Court had no right even with 
the consent of the parties to deal with it as a 
mortgage, or to make any decree in the suit 
affecting the land in dispute. That being so, 
the decree could not operate in any way to 
affect the validity of the plaintiff's purchase ; 
and Doorga Churn had a perfect right, 
legally speaking, to convey the land to the 
plainiff. 

We consider, therefore, that the Subordi- 
nate Judge was quite right in upholding the 
plaintiffs title against that of the defendants ; 
and the appeal must consequently be dis- 


missed with costs, 
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The 17th January 1876. The 17th January 1876. 







Present :* 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 


Judge. Code of Civil Procedure 8. 246—Ostensible 


Purchaser—Onus Probandi. 


Eirecution-Sale—Jurisdiction. Case No. 1100 of 1875. 

Special Appeal from a decision passed by 
the Second Subordinate Judge of East 
Burdwan, dated the 9th February 1875, 
reversing a decision of the Second Moon- 
siff of that district, dated the lst Octo- 
ber 1874. 


Tulsee Monee Dassee (Plaintiff) Appellant, 


` In the matter of 
Hara Dhone Shamunto, Petitioner, 


versus 


Goluck Chunder Shamunto and another, 


Opposite Party. versus 


Peary Mohun Baboo (one of the 
Defendants) Respondent. 


Baboo Golap Chunder Sircar 
for Appellant. 


Baboo Ashootosh Dhur for Petitioner. 


Baboo Kalee Prosunno Dutt for Opposite 


Party. 
Baboo Doorga Ram Bose for Respondent. 


A Judge has no right to set aside a sale undera | In a suit to set aside an order made undor the Code 
decree, upon the application of a third person, who is not | of Civil Procedure s., 246, a plaintiff is bound to 
a party to the suit and in no way connected with the | prove purchase and subsequent possession of the dis- 

inal proceedings, puted property, where these are the grounds of her 


° 

Garth, C.J.—WE think that the rule| THE objection taken by the special appel- 
should be made absolute, This case is pre- |lautia this case is that the Subordinate 
cisely similar to that of Luchmeeput Singh | Judge has placed the onus on the wrong 
v. Hira Lall Seal, which was decided on the | party, and thar, under the circumstances, the 
17th of September last. When a sale "hasl onus ought to have been on the defendant, 
taken place under a decree, a Judge has no| and not on the plaintiff. This is not so. 
right, upon the application of a third person, | The plaintiff is now seeking to sot aside an 
who is not a party to the suit and in no| order made under Section 246 of the ‘Code 
way connected with the original proceedings, | of Civil Procedure. It was held under that 
to set aside the sale. As to the so-called | Section, that the property in suit was not 
irregularity, which it is contended that the | in the possession of the plaintiff, and conse- 
Judge had a right to take notice of judicially | quently her application was rejected. She 
and to correct, we consider that n merej now comes into the Civil Court, and like 
pretext for setting aside the sale upon other | all other plaintiffs must prove her case, name- 
grounds. In point of fact we do not see| ly, that she had purchased the property at 
that there was any irregularity at all; but | auction, and that she was in possession of it 
the pretext has been resorted to in order .to | ever since her purchase. ‘I'he Subordinate 
justify a proceeding, which was clearly in | Judge has found upon the evidence that, 
excess of the Moonsiff’s jurisdiction. The | although the plaintiff was the ostensible 
rule will be made absolute, and the order | owner of the property, having the sale certi- 
of the Moonsiff, setting aside the sale, will | ficatein her name, yetas a matter of fact the 
be reversed. Fees two gold mohurs, to be| ownership of the property remained as 
paid by the party showing cause against the| before with the judgment-debtor, and that, 
rule, even after this ostensible purchase by the 
plaintiff, the judgment-debtor himself paid 
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the rents. Under these circumstances, the 
Subordinate Judge has come to the con- 
clusion that the plaintiffs allegation is false, 
and that in reality the purchase was a be- 
namee purchase on behalf of the judgment- 
debtor. ‘This is a question of fact, and there 
is no ground for interfering in special appeal. 
The appeal is dismissed with costs. 


The 18th January 1876. 


Present : 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 
Judges. 


Admission of unstamped Documents. 


Case No. 1981 of 1874. 


Special Appeal from a decision passed by 
the Judge of Purneah, dated the 21st 
May 1874, reversing a decision of the 
Moonsiff of Sahebgunge, dated the 5th 
January 1874. 


Roy Luchmeeput Singh Bahadoor (Plaintiff) 
Appellant, 


Versus 


Shaikh Moshuroff Ali (Defendant) 
Respondent. 


Baboo Rash Beharee Ghose for Appellant. 


Moonshee Serajul Islam for Respondent. 


Where a Court of first instance erroneously admits a 
document without stamp, the error being one which does 
not affect the merits of the case as between the parties, 
does not constitute a proper ground for appeal, 


Garth, C. J—THe Judge has made a 
mistake here. The Moonsiff ought not to 
have admitted this document without a 
stamp ; but having admitted it, the error 
which he has committed is not one which 
affects the merits of the cnse nas between 
the parties ; and the authorities which have 
been cited to us clearly show that such an 
error does not constitute a proper ground 
of appeal. The Judge therefore was wrong 
in reversing the decree of the Moonsiff on 
this ground. His decision mnst be reversed, 
and the case remanded to him for retrial 
on the merits, The costs will abide the 
ultimate result of the trial on remand. 
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The 18th January 1876. 


Prseent : 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Orders on Tenants—Unstamped Documents— 
Evidence. 


Case No. 2512 of 1874. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 19th June 1874, 
affirming a decision of the Deputy 
Commissioner of Hazareebagh, dated 
the 17th December 1873. 


Bukshee Kunnee Loll (Defendant) 
Appellant, 


VETSUS 


Maharanee Thakoornath Sai (Plaintiff) 
Respondent. 


Mr. R. T. Allan for Appellant. - 


Baboo Mohesh Chunder Chowdhry 
for Respondent, 


Orders upon tenants to hold themselves responsible to 
a particular person to whom a release has been made 
by their landlord, are not documents which the law 
requires to be stamped, and ought not to be rejected as 
evidence on the ground of their not bemg stamped. 


Garth, C.J.—Wes think that the Lower 
Court was wrong in rejecting the documenta 
in question on the ground of their not having 
been stamped. ‘These documents appear to be 
orders upon the tenants to hold themselves 
responsible to a particular person to whom 
a release had been made by their landlord, 
and we do not find that such orders come 
under the description of any of the docu- 
ments which the law required to be stamped. 

The only evidence which was adduced on 
the part of the defendant to establish his 
case consisted of these three documents and 
some oral evidence. The Judicial Commis- 
sioner rejects the oral evidence because he 
considers it to be worthless ; and he rejects 
the documents, because he does not think it 
right to look into them on account of their 
being unstamped. But, supposing he had 
admitted these documents os evidence, and 
taken them into consideration, it is impossible 
for us to say what effect they would have 
had on his mind. Under these circum- 
stances, we think that the case should go 
back to him that he may consider the con- 
tents of these documents and decide the case 
upon the merits. The costs will abide the 
ultimate result, 
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The 27th November 1875. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, aud Sir Robert 
P. Collier. 


Possession— Title. 


On Appeal from the High Court of Judi- 
cature at Madras. 


Arumugam Chetty und others 
versus 
Perriyannan Servgi dnd others. 


A possession on the part of one party, which is not 
shown to have commenced in wrong, can only be dis- 
turbed by distinct proof of a superior title in another 


party. 


Ts appeliants, who were the plaintiffs in 
the action out of which this appeal has 
arisen, are or represent the Nattukottay 
Chetties who belong to the Nágaram of 
Velangudi, and have been throughout these 
proceedings, and in this judgment will be 
termed “the Nagarattars.”’ The action was 
brought by them against certain persons of a 
different caste who represent a community 
thet may be called and has been called 
throughout the proceedings “the Nattars,” 
The plaintiffs the Nagarattars form part of 
the urban and trading population of this 
district of Velangudi. The Nattars belong 
to the rural population, and are probably 
cultivators of the soil. The object of the 
sult is to huve it declared that the Nagarat- 
tars are entilled to the manngement of two 
pagodas, which for all practical purposes may 
be treated as one pagoda, devoted to the 
service of the Durga goddess, whose parti- 
cular title is Periyauaynka, They also claim 
to have delivered over to them the possession 
of those pagodas, with the appurtenances 
consisting of ornaments and other articles 
relating to the worship of this idol. The 
Civil Judge found in favor of the Nagarat- 
tars. The High Court has reversed his 
decree, and made a decree dismissing the 
suit, against which the present appeal is 
brought. 

Their Lordships cannot but regret that 
the learned Judges of the High Court have 
not stated in greater detail the reasons which 
induced them to come toa conclusion con- 
trary to that which the Civil Judge had 
supported by a judgment, which, whether it 
be right or wrong, must be admitted to be 
ove very carefully considered. The very 
nature of the dispute renders it peculiarly 


desirable that their Lordships should have 
all the light whicly the fad expression of the 
opinions of Judges of local experience, 
dealing with conflicting evidence, would 
throw upon the case. Their Lordships, 
however, must deal with the case as it 
stands. . 

The case made by the Nagarattars was 
that these pagodas were mere dependencies 
of a larger pagoda dedicated to the worship 
of Siva, of which they are the admitred 
managers 5 that the three pagodas had beeu 
supported out of the same funds ; that thev, 
the Nagurattars, had the administration of, 
those funds ; that the worship and all the 
services of the pagodas were performed by 
servants appointed by them ; and, feeling ıt 
necessary to account for a change in the 
possession of the pagodas, they distinctly 
nlleged in their plaint that, ‘on the night of 
“the 28th April 1871, the defendants forced 
“open the doors of the said two Periya- 
‘*nayaki Amman’s pagodas, and took posses- 
“sion of the said pagodas, and are keeping 
“the sacred jewels and other property which 
“ they took therefrom.” And further :—~ That 
“ the defendants on that same night unlaw- 
“fully carried away the idol of the village, 
“ Periyanayaki Amman, which, according to 
“custom, had been brought to the Kantes- 
“ wara Mudayar pagoda for the Sivaratii 
“festival, and also the property mentioned 
¥ below, even before the festival was over.” 
Then they? pointedly say:—“ The cause of 
“faction is the fact of the defendants havine 
“unlawfully entered the suid pagodas, and 
“taken possession of the things thorein, 
“ It arose on the 28th April 1871.” 

Now it is admitted that of this forcible 
entry and dispossession there is no evidenca 
whatever, and therefore that the issue which 
had been framed upon that allegation in the 
plaint would of necessity have been found 
against the Nagarattars. On the other hand, 
it may be admitted that the case made by 
the Nattars is not altogether consistent with 
the evidence taken in the cause. They seein 
to have asserted that these pagodas were 
wholly distinct from the pagada of Siva, and 
in no way connected, by worship or oth r- 
wise, with it; and they suggested that 
certain sacrifices involving the taking of 
animal life, which formed part of the worship 
of the Durga goddess, and were not permit- 
ted in the worship of Siva, rendered jt 
impossible, in n Hindoo point of view, that 
the two institutions should be so connected. 
The evidence, no doubt, does not support 
these or some of the other allegations mady 
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by the defendants. There does seem to have 


been a certain cémmunity of management. 
Tt was admitted in the case that there was 
but ove set of servants for the three pagodas 
up to the date of the Iuam pottnh of the 


19th November 1869, and that up to that 


dute all the incomes were enjoyed in common. 
It was admitted, or, if not admitted, proved, 
that the image of the Periyanayaki idol was 
occasionally taken to the pagoda of Siva, 
and there remained for n certain time ; that 
the same dancing girls attended the two 
pagodas ; that the endowment being a com- 
è mon one, the granaries and other things 
were in common; and that certain daily 
allowances were, at all events until the 
dispute culminated in a rupture, made by the 
Nagarattars for the daily worship of the 


Periyanayaki Amman. But the failure of 


the defendants to make out wholly the case 
which they have pleaded in defence will not 
entitle the plaintiffs, if they have fniled to 
make out their title, to disturb the existing 
possession, or to succeed iv this suit. 

Now, if the allegation of forcible dis- 


possession had been made out, the case of 


the Nagarattara would, no doubt, be an 
extremely strong one. It would probably 
have been inferred from the evidence that 
their possession up to the date of that 
forcible act had been consistent with the title 
which they alleged. But since they have 
failed to prove the dispossession alleged, we 
have to deal with a possession on the part of 
the defendants which is not shown to have 
commenced in wrong, and the plaintiffs can 
only disturb that by proving distinctly a 
superior title. In the opinion of their Lord- 
ships they have failed to do so, There is, no 
doubt, a great deal of conflicting testimony ; 
but the evidence on the whole, as to the 
ceremonies and the like, support several of 
the short observations which the learned 
Judges of the High Court have made in 
support of their decree. It certainly appears 
that the Nattars have been allowed prece- 
dence and peculiar honors in some cere- 
monies and points of worship; it also 
nppears that they have exercised some 
control over the transfer of the image and 
other matters into which their Lordships do 
not think it necessary to goat length. One 
very important circumstance is that the 
custodian of the jewels of this idol, which 
appear to be of very considerable value, 18 
admitted to be a Nattar who is described 
as the hereditary jeweller of the village. 
His ancestors, therefore, may be inferred 
to have had the pusscssion of these jewcls, 





which the Civil Judge has by his decree 
preserved to him, The cars and all that 
were necessary for the movement of the idol 
ure nlso found to have always been in the 
custody of the Nattars. 

Upon the question of possession, Mr. 
Mayne, abandoning the forcible dispossession 
alleged by the plaint, has fallen back upon 
a diapossession supposed to be consequent 
upon the delivery out of the pottah of 1869. 
This brings us to the consideration of that 
which is the most importaut piece of evi- 
dence in the cause, namely, the proceedings 
of the Inam Comission, which are set out 
at page 74a and the following pages. One, 
if not the principal, object of that Commis- 
sion appears to have been to ascertain what 
lands had been effectually made subject to 
religious trusts, and, as such, had become 
either rent-free, or subject only to a small 
and fixed quit-rent. The enquiry seems to 
have been conducted locally, under the 
nuthority of the Inam Commissioner, by the 
Deputy Collectors of the different districts, 
and to have been carried on from village to 
village. It seems to their Lordships clearly 
to result from the Exhibit, No. 90T, at 
pnge 74a and the three following pages of the 
record, that the dispute as to the rights of 
the Nattura in these pagodas cannot have 
dated, ns Mr. Mayne contends, from the 
delivery out of the pottah in 1869, because 
the proceedings to which those documents 
relate cérininly took place in 1868, Now 
what is the effect of those documents ? 
Those at pages 74b and 74c relate to the 
villages Pandiranendal and Ayakaranendal, 
which form part of what may be called the 
common endowments of the pagodas, and 
each gives the result of the enquiry of the 
Commission touching the particular village 
to which it relates. In each the village in 
question is described as n davastanum 
village in the zemindaree of Sivagangni. 
It says :—“ This was granted for the mainte- 
“nance of the temple of Stri Khandeswarn 
‘ Swami in Velangudi ; this is a permanent 
“grant. No pottab.” From this it may be 
inferred that the original grant of the lands 
wns made by some ancient zemindar of 
Sivagangai. But there is no evidence of the 
date or of the terms of the grant. Hach 
document says:—‘ The temple is efi- 
ciently kept up.” In ench there is 
afterwards a more particular statement 
of the trusts to which the proceeds of 
the village are applicable. In that relating 
to Pandinarendal it is said :—‘ The proceeds 
“of the village are appropriated for the 
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“temple of Siri Khandeswara Swami, and 
“for Nattukovil of Periyanayaki Amman.” 
The latter are the temples in dispute. 
“Though the name of the goddess is not 
“entered in the accounts of Fusli 1211 aud 
& 1228, in the zemindar’s account of Fusli 
“1212 it is entered. Hence the village 
“ belongs to Nagara Kovil of Khandeswara 
“ Swamy and Nattukovil of Periyanayaki 
«“ Amman ; these two temples are under the 
“management of the trustees in column 
“16 since long.’ The corresponding note 
upon the other village is in greater detail, 
and makes it still more clear that there was 
then a distinct allegation, ‘ncquiesced in by 
the Collector, that the prgoda of the goddess 
belonged to the Nattars:—‘ The proceeds 
“of this village are appropriated for the use 
‘Sof the temple of Khandeawara Swami, 
“which belongs to Nagurattar or Nattu- 
“kottay Chetties, and to the temple of Pe- 
“riyanayaki Amman, which belongs to 
“Nattar.’ Again it appears that the 
persons originally treated as the trustees of 
the property were only the two Chetties 
whose names are entered in the 16th and 
17th columns. But before the record was 
finally made up, the names of three Nattars 
were added ; and that this was done upon 
the representation of the Nattara insisting 
upon some record of their rights, is 
admitted even by the Civil Judge in the 
explanation which he gives of the circum- 
That the addition was subsequent 
to the first draft of the document appears 
from the note in the 20th column, which is 
dated June 1864; whereas the date of the 
preceding note is December 1863, or six 
months earlier. Their Lordships cannot 
admit the explanation of the alteration which 
is suggested by the Civil Judge, if by it he 
means to suggest that the alteration was 
made in consequence of some tumultuous 
representations of the Nattars, amounting to 
coercion. It may be true that a mob of 
Nattars tamultuously desired that the three 
Nattars should be registered as trustees. 
But their claim, though, in the first instance, 
tumultuously asserted, was obviously under 
consideration for a considerable time, and 
was finally confirmed by the officiating Inam 
Commissioner on the 22nd of December 1864. 
These proceedings cannot have been had 
under pressure en the part of a mob; and it 
must be presumed that the authorities came 
advisedly to the conclusion that the claim 
was a just one, 

This view is in some degree confirmed by 
what was done also in 1863 with regard to 


the small portion of land which was after- 
wards the subject of the pottah of 1869. 
The document at page ¢4a of the record 
trents the proceeds of that land as exclu- 
sively devoted to the support of the pagoda 
of Periyanayaki. The Inam ticket was not 
given, as in the other case, to the Nagarat- 
tare. They were not entered as trustecs 
in the column of trustees; and though on 
the other hand, no Nattar is entered, the 
ticket was made over to the gurukhal. He 
was treated as the worshipper entitled to the 
ticket. A distinction was therefore made, 
which would hardly have been made if the 
three pagodas had been really and undispu- 
tedly part of the same institution, and sub- 
ject to the same manngement. 

It was said that, notwithstanding these 
proceedings, everything went on as before ; 
that the proceeds of the endowments were 
received by the Nagarattars ; and that there 
was no dispute until the pottah of 1869 was 
issued, and, in conformity with the document 
at page 74a, was given out to the gurukhal, 
from whom it passed to the principal of the 
Nattars. It is suggested that this gurukhal 
played his employers, the Nagarattars, false, 
aud made an improper transfer. But thera 
is nothing to show that he was not right 1u 
so dealing with the pottnh. It is perfectly 
clear that the pagoda had been described as 
a Nattar pagoda, and that the Nattars wora 
as early as 1863 claiming some rights of 
management in it, or they would never lave 
been entered in the documents relating to 
the common endowments as trustees. This 
particular parcel of land belonged exclusively 
to the pagoda of Periyanayaki Amman. 
The Nagarattars had ostensibly no concern 
with it. Again, the pottah which was grant- 
ed of the other villages is not produced, 
and it is not satisfactorily accounted for. It 
is perfectly consistent with probability, and 
must be presumed, in the absence of any evi- 
dence to the contrary, that this pottah was 
in ‘conformity with the records of the Inam 
Commission, and wasa grant of these villages 
to the Nattars as well as the Nagarattars as 
trustees, The superior habits of business 
nnd life of the Chetties may account for 
their continuing to receive the profits of, and 
generally manage, the common endowment ; 
but that is not a circumstance which estab- 
lishes their right to recover the possession 
of these pagodas from the Nattars, who, as 
far as their Lordships can see on the evi- 
dence, have always to some extent been iu 
posseasion. Certain it is that the disposses- 
sion of the Nagarattars, or the first claim of 
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possession on the part of the Nattars, cannot 
be said to date only from the grant of that 
pottab, because it & proved in the cause that 
as early as 1867 the Nattars were resisting 

the removal of this image, when the Nagar- 
attars wished to have it removed to the 
temple of Siva; and must, therefore, at that 
time at least, have been asserting dominion 
over the image in opposition to the Nagar- 
attars. 

Of the original foundation of the Siva 
temple, beyond what isto be gathered from 
the proceedings of the Inam Commission, 
there is no trace. One contention of the 

e appellants was that wherever there is n 
‘temple devoted to Siva there will be found a 
dependent temple devoted tothe worship of 
some Durga goddess in ita vicinity. It is, 
however, established that this stnte of things 
is universal, and it may well have happened 
that these temples may have been established 
by the WNattars or the Nattar community 
inking advantage of the vicinage of a Siva 
temple and giving the managers of that 
temple the benefit of the new foundation. 
The inscription, which might have shown 
who was the founder of the pagodas in dis- 
pute, is unfortunately defuced in an important 
word, Again, it may have been arranged 
by the zZemindar for the time being of 
Sivagangai that part of his endowment of 
the Siva temple should go to the susten- 
tation of the other temples, though founded 
by Nattars. That is perfectly consisten? 
with the theory that some right of posses- 
sion and management isin the Nattars. 

Upon the whole their Lordships are of 
opinion that the explanation which has beeu 
given by the Civil Judge of the proceedings 
of the Inam Commission, and of the addition 
made to them in favor of the Nattais, is 
unsatisfactory ; that those documents turn 
the scalo of the conflicting evidence, and that 
certainly the Nagaiattars have not made out 
their right to disturb the possession which 
now exists. The necessary consequence of 
this is that the suitas framed is improper, 
aud that the decree of the High Court is 
correct. 

It has been alleged by Mr. Mayne that a 
decision to this effect leaves the parties in an 
‘Ynsatisfactory position. And this, no doubt, 
mny be tiue, It may happen that, either 
by reason of the refusal of the Nagarattars 
to apply the funds in their hands to the sus- 
tentation of the smaller pagodas while they 
are in the possession of the Nattars, or from 
some other cause, frésh difficulties and dis- 
putes may. arige, Jt is much to be hoped 
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that if this should be the case, the parties 
will contrive to have their differences deter- 
mined by a native panchayat, a tribunal pecu- 
liarly adapted to determine disputes of this 
kind, which necessarily’ involve many nice 
considerations founded on Hindoo usage, 
Hindoo ritual, Hindoo belief, and Hindoo 
feeling. But, even if the parties have again 
to come to the Courts, they must so come in 
a suit properly framed for the purpose of 
having their disputes settled by what we 
should call a scheme for the administration 
of the endowment. Dealing with this suit, 
as it stands, their Lordships can but advise 
Her Majesty to.affirm the decree of the 
High Court, and to dismiss this appeal with 
costs. 


The 17th December 1875. 


Present : 


Sir James W. Colvile, Sir Barnes Peacock, 
aud Sir Montagud E. Smith. 


Bond—Presumptions— Mortgagee Bond— 
Limitation—Act XIV of 1859 3.1 cl, 12. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal * 


Juneswar Dass 


Versus 


Mahabeer Singh and others. 


In the absence of satisfactory proof of fraud or mis- 
take, every presumption ought to be made in favor 
of statements contained in a bond which was deliber- 
ately entered into and which has been acted upon for 
many years. 

In an action brought upon a mo bond which 
combines a personal obligation with the pledge of pro- 
petty, where the clarm is founded not upon the contract 
to pay themoney, but upon the hypothecation of the Jand, 
and the object 1s to obtain a sale thereof as erans pur- 
chasers uuder a subsequent mortgage bond, the law of 
limitation applicable to the suit is Act XIV of 1859 
8, 1 cl. 12. 


THIS was on action on a security common 
in Bengal, called a mortgagee bond, which 
uppears to combine in one instrument two 
things, a personal obligation by the maker 
af the bond to pny the money, and a mort- 
gage of property by way, of pledge and 
security. The bond in question is dated 
the 21st June 1856, and was given by Baboo 
Ritbhunjun Singh, who is the defendant 
No. 1 in the suit, to Mussumut Agur Koon- 
war. The consideration for the bond consists 





* From the judgment of Sir Richard Couch, Kt., 
Chief Justice, and the Hon’ble F, A, Glover, Judge, 
decided on the 21st May 1873. 
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of the amounts which are stated to have 
been due under: five pievious bonds given 
to the Mussamut by Baboo Dyal Singh, 
the father of Ritbhunjun Singh. ‘The bond 
recites the former bonds, and proceeds thus: 
— Hence I, the declarant, do of my own 
“accord and consent make myself respon- 
“gible for the sums of money covered by 
‘ench of the five abovenamed bonds, prin- 
“cipal with interest, as well as other loans, 
“&ec., inu all for Company’s Rs. 16,51], 
“and bind myself for the payment of the snid 
“sum of money to the aboveesaid lady.” 
This part of the bond contains, a personal 
obligation on the part of the maker of the 
bond, the defendant No. 1, to pay the money, 
Then are inserted the terms of thy loan :— 
“With the consent of both parties it has 
“been agreed upon that the interest should 
“be paid as per detail given below, that 
“is, the principal with interest I will pay at the 
“rate of eight annas per cent. fromthe date 
“of the execution of this bond to the end 
“of Jeyt 1269 F.S, and from 1270 F.S. 
“to Jeyt 1274 F.S. at the rate of Re. 1 
“per cent. per mensem. Accordingly I 
“hereby declare and give in writing that I 
“‘ will positively, without any objection what- 
“ever, liquidate the said sum of money, 
“principal with interest, in the month of 
“Jeyt 1274 F.S., to the aforesnid lady.” 
As far, therefore, us we have hitherto gone 
in the bond, the ultimate period for payment 
would not accrae until Jeyt 1274. Now 
comes the part of the instrument which 
creates an hypothecation of land :—*‘ For 
“the satisfaction of the lady, and as security 
“for the above sums of money, I pledge 
“and mortgage Mouzahs Dhunpookhra and 
“ Bahoonra original, with dependencies apper- 
‘taining to Talooka Athur, Perguunah 
“ Bhojepore, held and possessed by me. I 
“aud my heits shall not, as long as the 
“whole amount aforesaid remain unpaid, 
“transfer them in any way.” Then there 
is a clause to this effect:— Should the 
“‘mouzahs mortgaged be sold in execution 
“of decree or for arrears of revenue, the said 
“lady shall in that case be at liberty, with- 
“ out waiting for the expiration of the term of 
“payment, to institute a regular suit, and 
‘to sell the moveable and immovenble proper- 
“ties of me the declarant ond my heirs, 
“and thereby realise the amount in ques- 
“tion, ‘This bond was registered on the 
‘23rd June 1860.” 

The action is brought by Bhedi Singh and 
twelve other persons, who are the heirs of the 
Mussumut,’ the fourteenth plaintiff being a 


person called Turmundul Dass, who had 
purchased a fourth share in the bond. The 
defendants in the suit ure, first, Ritbhunjun 
Singh, described in the heading of the suit 
as “ the principal contractor of the loan ;” 
and secondly, certain persons who are de- 
scribed in the game heading as “ auction- 
purchasers of the pledged property ;” and 
it may here be stated that they became such 
purchasers under a decree obtained upon 
nuother mortgage bond made by Rithhunjan 
Singh subsequently to the bond in question, 
and of course subject to it. The date of 
the auction-sale, which is sought to be im- 
peached, is the 18th May 1865. 

After the discussion which has taken place 
at the bar, there remain only two questious 
to be decided. The first is purely a question 
of fact which was raised in the following 
issue, the third issue :—“ Whether or not 
“the mortgagor has received the consider- 
“ation-money ?” It has been contended by 
Mr. Arathoon that the consideration slated 
in the bond is not truly stated. The prin- 


cipal amounts of the five bonds enumerated 


in the bond in question are not disputed, 
but it is said that an nmount of interest 
equal to the nggregate amount of the prin- 
cipal sums,—the principal being Rs. 8,000, 
and the interest Rs. 8,000 also,—found its 
way into the bond by some fraud or error, 
and that iu point of fact that interest was 
not due, but had been previously paid. Both 
Coufts below went very fully into the evi- 
dence given on that issue, and came to thie 
concuirent finding that the defendant has 
failed to establish it. Having executed this 
bond the onusis upon him to show that the 
consideration had not passed. Both Courts 
have come to the conclusion that be has 
failed to support that burden, and that he 
has shown no sufficient ground for the con- 
clusion that that interest wasnot due. It 
is said that calculating only simple interest 
on the bond, the Rs. 8,000 could not be 
made up; bot the High Court make a 
suggestion, which their Lordships regard as 
a reasonable supposition, that the parties 
before entering into the new bond may have 
come to an arrangement that rests should 
be made in the account, and compound intei- 
est paid. In the absence of satisfactory 
proof of fraud or mistake, every presump- 
tion in favor of the statements contained 
in the bond ought to be made, considering 
that it was deliberately entered into, and 
that for many years it has been acted upon, 
and payments made under it, Their Lord- 
ships, therefore, see no reason to be dissatis- 
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fled with the conclusion to which the Courts 
below have come upon the issue of fact, and 
the appeal so fdr as that issue is concerned 
fnils. 

The other question arises upon the period 
of limitation which is applicable to this case, 
As already observed, the instrument con- 
tains two distinct things: the obligation to 
pay the money, which binds the maker of it 
only, and the mortgage of the lands and 
the plaint in the present suit is properly 
framed upon thre instrument in that nspect. 
It seeks to charge the first defendant, 
the maker of the bond, Ritbhunjuo Singh 


,Personally, and it also claims to recover the 


amount of the principal and interest by the 
sale of the mouzahs (naming them), which 
were the hypothecated property included 
in the morigage. It is contended for the 
appellant that the limitation contained in 
Clause 16 Section 1 of the Act XIV of 1859 
is the proper limitation to apply to the case. 
That is a sweeping Clause, which provides 
thus :— That to all suits in which no other 


“jimitnation is hereby expressly provided, 


‘a period of six years from the time the 
“cnnse of nction arose.” It is said that 
this is a suit brought to recover money lent, 
nnd the interest on that money, and that it 
falls within Clause 16, because, although 
Clause 10 applies to suits for money lent, 
it does not apply to them in the cases where 
the instrument shall heave been registered 
within six months from the date, an this 
bond, having been so registered, is not within 
that Section, and, not being otherwise pro- 
vided for, falls within the limitation of 
six years in Clause 16. Their Lordships, 
however, are clearly of opinion that neither 
of these Clauses is applicable to tbis suit 
which is brought, in substance, for the 
recovery of immoveable property, or of an 
interest in immoveable property, and falls 
thorefure within Clause 12 of the first Sec- 
tion. The object of the suit is to obtain 
a sale of the land as against the defendants 
grouped as defendants No. 2 and No. 3, 
who had become purchasers under a subse- 
quent mortgage boud. It is therefore, as 
against them, a claim founded, not upon the 
coutract to pay the money, bat upon the 
hypothecation of the land. Their Lordships 
would have been disposed so to apply the 
Statute of Limitations if the matter had 
been res tintegra, but it appears from the 
cases to which they have been referred by 
Mr. Cave that there has been a long and 


-almost uniform current of decisions in the 


two provinces of Bengal and Madras, giving 
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this construction to the Act. Their Lord- 
ships must not be supposed, in coming to 
this decision, to give any tountenance to 
the argument of Mr. Arathoon that this 
suit would have been barred if the limitation 
of six years under Clause 16 had been appli- 
cable toite They think, upon the construction 
of this bond, there would be good reason for 
holding that the cause of action arose within 
six years before the commencement of the 
suit. However, itis sufficient to say that 
their Lordships think the limitation appli- 
eable to the case is that under Clause 12 
Section 1 of the Limitation Act 

In the result, their Lordships will humbly 
advise Her Majesty to affirm the decision 
of the High Court, and to dismiss this 
appeal with costs. 


The 20th December 1876. 


Pregent : 


The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 


Act XI of 1859 8. 37— Sale for Arrears of 
Revenue—Purchaser’s Rights. 


Case No. 16 of 1875. 


Special Appeal froma decision passed by 
the Judge of Mymensingh, dated the 
28th September 1874, affirming a deot- 
sion of the Subordinate Judye of that 
district, dated the 29th November 1873. 


Gholam Mukhdoom (Plaintiff) Appellant, 


Versus 


Ashuck Jan Bibee and others (Defendants) 
Respondents. 


Baboo Ashootosh Dhur for Appellant. 


Moonshee Mahomed Yusoof for 
Respondents. 


The Government having sold its zemindaree rights 
in certain talooks after a proclamation that the pur- 
chaser would be bound to abide by the settlements 
entered into by it with the dependent talookdars, one 


1876.1 Civil 


THE WEEKLY REPORTER. 


Rulings. 87 





of the talooks, a mehal J C B, was purchased with this 
reservation by M, who then sued without success to 
eject the proprietor of said talook. After this M 
having defaulted in the payment of the Government 
revenue, the mehal was sold for arrears under Act XI 
of 1859, and purchased by G: 


He p that G was in a very different position from RE 
(who had purchased the zemindarea rights of the 
Government) and was not bound by the terms of the 
Government proclamation, but was, as his sale certifi- 
cate showed, the purchaser of an entire estate separately 
recorded on the Collector’s rent-roll. ° 


a 


Kemp, J.— Tux plaintiff is the special 
appellant. He sues, alleging that he is the 
auction-purchaser, at a sale for arrears of 
Government revenue, of a mehal, by name 
Kismut Chur Protab, bearing No. 6506 on 
the towjee of the Mymensingh Collectorate. 
The sale took place onthe 2nd September 
1869. 


It appears that the plaintiff was put into 
possession under the provisions of Section 29 
Act XI of 1859 by Nazirs peon. The 
plaintiff alleges that, on attempting to collect 
rent direct from the ryots, he was opposed 
by the defendant No. 1, who alleged herself 
to be a dependent talookdar ; that the plaintiff 
sued the defevdant No, 2 for rent; but, on 
the intervention of defendant No. 1, the suit 
was dismissed. That, ns auction-purchaser 
of the mehal, the subject of suit, at a sale for 
arrears of Government revenue, the plaintiff 
has acquired the purchased estate free of all 
incumbrances—Section 37 Act XI of 1859. 


The defendant No. 1 Ashack Jan Bibee’s 
written statement is briefly to this effect :— 
That the suit is overvalued ; that it is barred 
by the provisions of Section 2 Act VIII 
of 1859, inasmuch as the suit of the former 
proprietor for direct possession of the mehal, 
the subject-matter of the present auit, had 
been dismissed; that the present suit is 
brought by the late defaulting proprietor 
Moinuddin in the benamee of the plaintiff ; 
that the plaintiff, admitting him to be the dona 
Jide purchaser, is notentitled to khas possession; 
that the mehal No. 6606 on the towjee was 
separated from the parent zemiudaree of 
Zyensbaye in 1863, and the jumma was then 
fixed at Rs. 26-13, consequently the 
shikmee right of the defendant, which existed 
in 1868 and before the decennial settlement, 
cannot be set aside. Tho defendant further 
nlleges that she is in possession under a 
hebah from her husband Moulvee Kullim- 
colla, with whom a settlement of the 


talook in question was made by the Govern- 
ment. A 
The Subordinate Judge raised the follow- 
ing issues :— 
In bar. 


l1. Is Section 2 Act 
applicable to this case ? 

2, Is the action in the 
plaintiff fictitious ? 


On the merits. 


VII of 1859 


name of the 


J. Can the plaintiff resume the talook 
and hold it in khas possession ? 

2. At what rate is the wasilat to be 
awarded ? 


On the first issue in bar, the Subordinate 
Judge held that, ss the plaintiff was not a 
party to the’ former suit, No. 75 of 1866, 
preferred by Moulvee Moinuddin against 
the defendant No. 1 in this suit, the trial of 
the present suit is not barred. 


With reference to the second issue in bur, 
the Subordinate Judge was of opinion that 
the plaintiff is not the bond fide purchaser 
of the disputed mehal, but that he purchased 
benamee for the late defaulting proprietor, 
Moulvee Moinuddin, and that this is suffi- 
cient for the dismissal of the suit ; but the 
Subordinate Judge goes into the merita and 
finds that, assuming the plaintiff to be a bond 
Jide purchaser, he has “ acquired the talook 
free* of all imcumbrances created by the 
defaulting talookdar Moinuddin ;” but says 
the Subordinate Judge:—* The talook was not 
created by Moinuddin,—it existed when the 
Government held the zemindaree khas, and 
the zemindaree was sold with the reserva- 
tion of the rights of the talookdars.” The 
plaintiff, therefore, even assuming his pur- 
chase to be bond fide, cannot oust the 
defendant. The suit was dismissed on the 
second issue in bar and first issue on the 
merits. 


On appeal the District Judge has affirmed 
this decision. After reciting in great detail 
the pleadings of the parties and the issues 
fixed by the first Court, the Judge observes, 
that “the question whether the plaintiff is 
a bond jide purchaser or a benamee pur- 
chaser, for the defanltisng proprietor is 
subordinate to that of the rights of the 
defendant under the proclamation of the 
Government when the zemindaree was 
sold,” 


The substantial question to be decided, 
observes the Judge, is “ whether the rights 
of the defendant No. 1 were protected at 


88 Civil 


THE WERKLY REPORTER. 


Rulings. [Vol. XXY. 





the auction-sale under Clause 2 Section 37 
Act XI of 1859.” The Judge finds that 
“the zemindaree within which the defendant’s 
talook eXists was permanently settled in 
1863, and that the rights of defendant were 
expressly reserved by the Government pro- 
clumation.” The talook of the defendant 
being protected under Clause 2 Section 37 
Act XI of 1859, the plaintiff has no right 
to eject the defendant. The appeal of the 
plaintiff was dismissed with costs, . 


In special appeal the main grounds are— 


lsé—That the plaintiff being an auction- 
purchaser of an entire mehal sold for arrears 
of revenue is entitled under the law to 
annul and avoid the talook set up by the 
defendants, which is not protected by Clause 2 
Section 87 Act XI of 1859, as held by 
the Judge. 


2nd.—That the onus of proving that the 
tenure in question existed at the time of 
the permanent settlement was upon the 
defendant ; that the Judge should have raised 
an issue upon this point, and decided the 
case on the evidence adduced by the defend- 
ant. 


38rd.—That the reservation of the rights 
of under-tenants, if any, by Government 
proclamation during the settlement of 1863 
did not affect the rights of the plaintiff who 
is an auctionrpurchaser for arrears of 
revenue. e 


4th.—That it was incumbent upon the 
defendant to establish the validity and extent 
of her title ; the Judge was wrong in decree- 
ing the claim of the‘defendant without any 
evidence to that effect. 


It appears from the record that, on the 
16th March 1836, the Government purchased 
a7 annas 5} gundas share of Pergunnah 
Zyenshaye in the district of Mymensingh. 
After the purchase, the Government officers 
made enquiries into the claims of the 
dependent talookdars of that pergunnah, aud 
entered into temporary settlements with 
them. It appears that two such settlements 
were made with the then proprietors of a 
talook, called Jeenut Chand Beebee, which 
is the property, the subject of this suit. 
The first setilemeut was for a term from 
1248 B.S. to 1257; the second for a term 
from 1260 to 1269; the jumma payable by 
the talookdars under both these settlements 
being Rs. 26-13. We have not been 
shown how the talook was held during the 
interim of the expiration of the first settle- 
ment in 1257 B.S., and the commencement 


of the second settlement in 1260,—that is 
to say, whether the Government resumed 
the khas management of the parent per- 
guonah collecting direct from the ryots, or 
respected the temporary settlement and 
collected according to its terms. 


On the 2nd September 1868, the Govern- 
ment, after ascertaining by local enquiry the 
assets of the component talooks of the 
zemindaree, sold their zemindaree rights in. 
those talooks. At the time of sale, a pro- 
clamation was issued that the purchaser of 
any of those talooks would be bound to 
abide by the’settlements entered into by the 
Government with the dependent talookdars. 
Amongst the talooks sold with this reserva- 
tion was talook or Mehal Jeenit Chand 
Beebee, which was purchased by Moinuddin. 
After his purchase, Moinuddin sued Kullim- 
oolla, the husband of the defendant No. 1, 
Ashuck Jan Bibee, who was then the pro- 
prietor of the said talook, to eject him. The 
suit was dismissed on the 27th August 1866. 


Moinuddin probably finding that he had 
to pay Rs. 26-13 to Government without 
receiving anything beyond that sum from 
his purchased estate, defaulted in the pay- 
inent of the Government revenne, the mehal 
was sold for arrears of Government revenue 
under the provisions of Act XI of 1859, 
and was purchased by the plaintiff on’ the 
2nd September 1869 for Rs. 715. After 
his purchase the ‘plaintiff sued the tenants 
for rent; but, on the intervention of the 
defendant, who, it is alleged, derives her 
title from Kullimoola under a hebah, the 
suit was dismissed. 


It appears to me that the Judge has 
taken an erroneous view of the law appli- 
enble to this case. ‘The sale certificate of 
the plaintiff shows tbat he has purchased 
Mehal Jeenut Chand Beebee, which is 
separately registered as a distinct and entire 
estate on the towjee of the Mymensingh 
Collectorate. The sale was for arrears of 
revenue, and the mehnl passed by the sale. 
It was not the zemindaree title of the 
Government which was sold in 1869 when 
the plaintiff purchased, but a distinct towjee 
mehal for its own arrears of revenue, and 
as the sale was held under the provisions of 
Act XI of 1859,” the plaintiff has, iu my 
opinion, as purchaser of au entire estate 
in a permanently settled district of 
Bengal, sold under the said Act for the 
recovery of arrears due on account of the 
same, acquired such estate free of all incum- 
brances which may hare been imposed 


~ 


late.” 
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upon it after the time of settlement, and is 
entitled to avoid and annul all under-tenures 
aud forthwith to eject all under-tenants with 
certain exceptions. 

The Judge seems toithink that the plain- 
tiff stands in the same position as Moinuddin, 
who purchased the Government zemindaree 
rights id this talook in 1863, und took the 
tulook subject to the reservations imposed by 
the-Government in their proclamation,—viz., 
thatthe purchaser should be bound by the 
terms of the temporary settlements entered 
into by Government as zemindar of the 
parent estale with the dependent talookdars. 
The plaintiff is ina very different position ; 
he 18 the purchaser not of the zemiudaree 
rights of the Government, but of the mehal 
itself as an entire estate separately recorded 
on the Collectors rent-roll. Therefore 
though Moivuddin may have been bound by 
the terms of the Government proclamation, 
purchasing as he did simply the zemindaree 
righta of the Government subject to the 
reservations stated in that proclamation, the 
plaintiff is not bound by the terms of that 
proclamation, 

It is for the defendant to establish when 
his talook or tenure was created, nnd that 
it is a teúure “existing at the time of the 
settlement,—that is to say, the permanent 
settlement, either at a fixed rent from the 
time of such settlement or not at a fixed 
If he can do this, he is not liable 
to ejectment, though the rent of his holding 
may be liable to enhancement in the event 
of his fniliug to establish that he has held 
the tenure at a fixed rent from the time of 
the permanent settlement. 

There is nothing on the record to show 
when the permanent setilement was made. 
I therefore think that the case must be 
remanded. The Judge must try first whe- 
ther the plaintiff is tlhe bond fide purchaser 
of the mehal in dispute or the benamdar 
of the late defaulting proprietor Moinuddin, 
a point which the Judge has omitted to 
try, although it was raised before the first 
Court, the Subordinate Judge, and tried 
by him ; and then, if necessary, whether the 
defendant has brought himself under any 
of the exceptions mentioned in Section 37 
Act XI of 1859, so as to protect himself from 
ejectment at the suit of the plaintiff. 

Costs to follow the result. 

Birch, J.— I concur. 
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The 6th January 1876. 


_ Present :« 
The Hon’ble G. G. Morris, Judge. 


Ryots—Right of Occupancy — Abatement of Rent. 
Case No. 2268 of 1874. 


Special Appeal from a decision parsed by 
the Officiating Judge of Rajshahye, dated 
the 17th June 1874, reversing a decision 
of the Moonsiff of Shkahzadpore, dated 
the 12th July 1878. 


Purtab Chunder Banerjee (Defendant ) 
Appellant, 


versus 
Omur Sirdar (Plaintiff) Respondent. 


Baboos Chunder Madhub Ghose, Sreenath 
Banerjee, aud Kishorey Mohun Roy for 
Appellant. 


Moonshee Serajul Islam for Respondent. 


A ryot not having aright of occupancy, cannot be 
permitted to force the landlord to reduce his rates of 
rent when the land continues in the same condition as 
before, simply because other non-occupancy ryots hold 
‘on-more advantageous terms than himself. 

Whether a ryot has, or has not, aright of occupancy, 
he can claim abatement only in cases in which the value 
of the tenancy has diminished’ from causes beyond his 
control, i l 


Tos was a suit for abatement of rent, on 
thè ground that the land which plaintiff 
held was land of a description for which 1 yots 
of the same class, and with similar advan- 
tages in the vicinity paid less than himself. 

The first Court found that the plaintiff 
was not aryot possessing a right of occu- 
pancy, and therefore dismissed his suit. 

The Judge, on appeal, held that it was 
not necessary to decide whether the plaintiff 
was n ryot with a right of occupancy. 

He says :—“ Even supposing for the sake of 
‘argument that he is not a ryot with a right 
“of occupancy, still he has a right to bring 
“ n suit for abatement of rent, alleging any 
“fair nnd equitable ground for such abate- 
“ ment.” 

He then proceeds :—“ Then as to what is an 
“ equitable ground of reduction, I may renson- 
“ably hold that unless a defendant laudlord 
“ establishes some special giound to the 
“contrary, any of the grounds mentioned 
‘in Section 18 of the Act are applicable ; 
“increase of rent demandable from ryots 
‘who have a right of occupancy will be 
“(ng -well as other grounds) equitable as 


,| “regards abatement claimed ae whe- 
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“ther non-occupancy or occupancy. So, 
“whether the plaintiff be an occupancy, or 
“ non-occupany, ryot (a point which as before 
“said) is not determined in the present 
“gnit, the ground of abatement put forward 
“will bea good ground if properly estab- 
“lished in evidence.” 

He found that this was established in 
evidence, and he accordingly gave a decree 
in favor of the plaintiff. Agninst this de- 
cree, the present appenl is preferred. It ia 
contended that neither in law nor in equity 
ean plaintiff claim abatement on the ground 
alleged. 

A ruling of a Division Bench of this Court 
supports this contention. The case is re- 
ported in XXI Weekly Reporter, p. 
404,* and Mr. Justice Glover in his judg- 
ment anys that a claim of this kind is not 
‘sustainable under the rent law :—“A ryot 
“has not got the privilege of suing for 
“abatement, simply because the lands which 
“te bolds may be rated higher than those 
“of the same description and with similar 
“ advantages held by ryots of the same class 
“in the vicinity.” 

But even if it be conceded that a ryot not 
having aright of occupancy cansue for abate- 
ment of rent on grounds other than those 
described in Section 19 of Act VIII (B.C.) 
of 1869, it appears to me that the ground 
advanced for abatement in the present suit 
is not a just and equitable ground. ` 

For the three years prior to 1279, the 
plaintiff has been found by a decree of Court 
to be holding the land, and to be linble to 
pay rent for it at the rate of Rs. 16-8. 
‘This rate he wishes now to reduce to Rs. 
5-10 by assimilating it to the rate paid by 
other ryots holding a position similar to his 
own. But it is obvious that the plaintiff, if 
he is, as the first Court has found him, a ryot 
not having a right of occupancy, cannot be 
permitted to force the landlord to reduce his 
rates when the land continues in the same 
condition as before, simply because other 


` non-occupancy 1yots hold on more advan- 


tageous terms than himself. He hos con- 
seuted to hold the land on certnin terms, 
ond must therefore abide by those terms or 
relinquish the tenancy. Even in the case of 
ryots having a right of occupancy, it is 
remarkable that the ground of abatement 
claimed in this suit is not mentioned in the 
Act as one of the grounds on which abate- 
ment is allowed. In Section 18, three 
grounds for onhancement of rent are given. 


t Babur Mundal v. Shib Koomaree Burmonee, 
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In Section 19 the last two of these three 
grounds, with the conditions reversed, are 
given as grounds for abatement. The exclu- 
sion, therefore, of the first ground of enhance- 
ment with the conditions reversed seems 
to have been intentional. It was never’in- 
tended that a ryot should claim abatement 
of rent, simply becouse. after having con- 
tracted to pay a certain rate, he discovers 
that he has made a worse bargain than some 
of his neighbours, The principle affirmed 
appears to be that abatement can be claimed 
only in cases which the value of the ten- 
aney has diminished from causes entirely 
beyond the control of the ryot. 

In this view, whatever be the position of 
plaintiff, whether he be a ryot with a right 
of occupancy or not, and on this point no 
determination is arrived at, the claim of the 
plaintiff foils, and the suit must be dismissed 
with costs. 





ea 


The 13th January 1876. 


Present: 


The Hon’ble Lonis S. Jackson and W. F. 
McDonell, Judges. 


Auction- Purchaser — Occupant Ryots. 
Case No. 505 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 8rd December 1874, affirming a dect- 
sion of the Sudder Moonsiff of that 
district, dated the 31st March 1874. 


Chytun Kristo Biswas (Plaintiff) Appellant, 


` 


versus 


Juggarnath Bysack and others (Defendants) 
Respondents. 


Baloo Mohinee Mohun [oy for Appellant. 


Mr. Trevelyan and Raboos Hem Chunder 
Banerjee and Huree Mohun Chuckerbutty 
for Respondents. 


A dur-putneedar under an auction-purchaser, suing 
for possession, is entitled to get rid of the occupancy of 
defendants occupying the land, unless the latter can 
show that they come within the privileged class, 


Jackson, J.—It appears to us that the 
judgment of the Lower Appellate Court does 
not sufficiently dispose of the case. The 
plaintiff sued as dur-putneedar under an 
auction-purchaser, to get possession of & piece 
of land in the defendant’s occupancy. The 
defendant had a double defence, partly that 


” 
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he had a lakhiraj title to the land, and also 
that he had a miras pottah, and that under 
that pottah he had erected a permanent build- 
ing on this land. The Moonsiff found there 
was no Iakhiraj, but found that there was a 
lease, and that permanent building hnd been 
erected thereunder. On appeal, the Subordi- 
nate Judge found nothing as to the alleged 
Jakhiraj; but ou the plaintiffs appeal he held 
that the plaintiff must fnil, because, whether 
the defendant’s plen was made out or not, 
could not be enquired into in that the suit 
was not expressly framed for the purpose of 
getting tid of the defendant’s lense, It 
appears to us that this view of the Subordi- 
date Judge is mistaken. The plaintiff 
claiming by right of auction-purchase was 
entitled to get 1id of the defendant’s occu- 
pancy, unless the defendant could show that 
he came within the privileged class. This 
point has not been enquired iuto, and the 
case must therefore go down to the Lower 
Appellate Court, in order that the defendant’s 
pleas may be fully enquired into. The costs 
of this appeal will follow the result. 





The 14th January 1876, 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. : 


Principal and Agent—Personal Liability— Con- 
tract— Consideration. 


Reference to the High Court by the Judge 
of the Small Cause Court at Berham- 
pore, dated the 8th December 1875. 


_ Kaleo Mohun Sirear, Plaintiff; 
- wersus 


Humaun Kadar Mahomed Ali Mitzna alias 
Amir Saheb and another, Defendants. 


Baboos Bhowanee Churn Dutt and Umbtha 
Churn Bose for Plaintiff. 


No one for Defendants. 


In a suit for the recov of the value of certain 
articles sold and delivered to defendant No. 1 who had 
given an order for payment, which defendant No. 2, 
as his agent, had accepted by an endorsement, plaintiff 
gave up the claim against defendant No. 1, and demand- 
ed the amount from defendant No. 2 alone: ` 

Hro that, under the circumstances, there could be no 
claim against defendant No, 2. 


Case.—Tuis is a suit for the recovery of 
Rs. 498, being the value of certain arti- 
cles sold and delivered to defendant No. 1. 
Defendant No, 2 is the Superiutendent of 


Mehal Gupinathpore, belonging to defendant 
No. 1; defendant No. 1 had given two 
receipts to plaintif for tife money, one for 
Rs. 451, and the other for Rs. 47. Ou 
the 17th Falgoon 1281 B.S. le wrote the 
following order upon defendant No. 2 :— 
To CHUNDRA SEKAR GHOSAL, 
Supdt. of Pergunnah Gupinathpore. 
Receipt dated 22nd December last for 
Rs. 451, and receipt dated 21st January 
Inst for Rs 47, aggregating to Rs. 498. 
You are to pay within fifteen days from dato 
to Baboo Kalee Mohun Sircar. 
Signed in Persian by defendant No. 1. 


Defendant No. 2 on ita back accepted the 
order in the following terms: “ ‘she sum 
mentioned in the perwannah I will pay within 
filteen days from this date. 


(Sd.) CHUNDRA SEKAR GHOSAL, 
Superintendent.” 


Ata certain stage of the case, plaintiff 
gave up his claim against defendant No. 1, 
nnd demanded the amount from defendant 
No. 2 nlone. 


The defence set up by defendant No. 2 is 
that he is uot liable 

1st,—Because there is no consideration ou 
his part to support the promise. 

2ndly.— Because the order having been 
accepted by him as the Superintendent of 
defendant No. 1 and as such ns his agent, he 
cannot be held personally liable. 

"With respect to the first point, consider- 
ation has been thus deferred in the Indian 
Contract Act which admittedly governs the 
present case :— When at the desire of the 
promisor, the promisee or any other person 
has done or abstained from doing, or does or 
abstnins from doing something, such act or 
abstinence or promise is called a consider- 
ation for the promise.” Here thera is 
nothing to show that defendant No. 2 desired 
the plaintiff to do or abstain from doing 
any thing. No suggestion was made, much 
less any evidence adduced to show that any 
request emxnated from defendant No. 2. 

A request may be either express or im- 
plied. Under the present circumstances of the 
case, a request from defendant No. 1 may 
be implied, but none from defendaut No. 2. 
A prejudice to the promisee incurred at the 
request of the promisor may be a consider- 
ation as well as a benefit to the promisor 
proceeding from the promisee; but, in the 
present case, there was no request fiom tlie 
defeudant No. 2 to the plaintiff to suffer any 
prejadice, nor any benefit done to defendant 
No. 2 personally by plaintiff or any one on 
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his behalf, There is, therefore, clearly a 
want of considgration to support the 
promise, 

Section 25 of the Indian Contract Act 
says that an agreement made without con- 
sideration is void unless (1) it is expressed 
in writing and registered under the law for 
the time being in force for the registration 
of assurances aud is made on account of 
natural love and affection batween the parties 
standing in a near relation to each other; or 
unless (2) it is a promise to compensate 
wholly or in part n person who has already 
voluntarily done something for the promisor 
or something which the promisor was legally 
compellable to do; or unless (3) it is a promise 
made in writing and signed by the person to 
be charged therewith or by his agent gener- 
ally or specially authorized in that behalf, to 
pay wholly or in part a debt of which the 
creditor might have enforced payment but 
for the law for the limitation of suits. In 
any of these cases, such an agreement is a 
contract. 

In the present case, there can be no ques- 
tion that the firat clause cannot at all apply, 
for the agreement, though in writing, is not a 
registered one, and was not admittedly made 
on account of natural love and affection. 

The second clause, too, can have no appli- 
cation to the circumstances of this case, for 
there is no suggestion here that any thing 
was done by plaintiff for the benefit of the 
defendant No. 2. À 

With regard to the third clause, it is to be 
observed that it cannot be pretended that, 
before the acceptance of the order by defend- 
ant No. 2, there was at any time ‘any obli- 
gation on his part to pay any portion of the 
present debt. 

There can be no question that, under this 
Section, the agreemeut would not be void ns 
against defendant No. 1, on the ground of 
absence of consideration to support it. But 
as plaintiff has given up his claim agninst 
defendant No. 1, I have simply to see whe- 
‘ther there is any case against defendant 
No. 2. From what I have stated above, it 
appears to me quite clear that the agreement 
is void as against defendant No. 2 person- 
ally. 

With regard to thesecond point, I have very 
litile to say. It will appear from the roka 
itself and the acceptance on its reverse, that 
the former was addressed by defendant No. 1 
to defendant No. 2, not in his individual 
capacity, but simply as his Superintendent, 
and it was in that capacity that the accept- 
auce wag made. He therefore accepted the 
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order na a servant of defendant No. 1, and 
not in his own’ private capacity. In this 
matter he behaved himself simply as the 
agent of defendant No. 1 and not ag a princi- 
pal, and did not agree to take any personal 
liability on himself. Under such chcum- 
stnnees, thé general provisions of Section 
230 of the Indian Contract Act will apply, 
it being clear that the cense cannot fall within 
any one of the three exceptional cases men- 
tioned therein. 

On both these grounds, the suit would, in 
my opinion, fai, Butas Iam not without 
doubts, I would solicit their Lordships’ opi- 
nion on the peints. The cuse is dismissed 
contingent on the opinion of the Honorable 
Court. 

The judgment of the High Court was 


-delivered as follows by— 


Jackson, J.—It appears to us that, under 
the circumstances, there could ba no decree 
against defendant No. 2. 


The 19th January 1876. 


. Present: 


The Hon’ble Louis S. Juckson and W. F. 
McDonell, Judges. 


Measurement—Act VI (B.C ) of 1862 s. 10, 
Cases Nos. 62% to 688 of 1875. 


Special Appeals from a decision passed by 
the Subordinate Judge of Daeca, dated 
the 23rd December 1874, affirming 
a decision of the 2nd Moonsif of 
Sfoonshesgunge, dated the 8th September 
1874. 


Khajah Assanoollah (Plaintiff) Appellant, 


Versus 


Shaikh Kadir and others (Defendants) 
respondents. 


Baboos Chunder Madhub Ghose and Doorga 
Mohun Doss for Appellant. 


+ 


Baboos Kalee Mohun Doss, Bhoobun Mohun 
Doss, nd Mohinee Mohun Roy for 
Respondents., 

Sa to the Collector, for measurement under 

Act VI Se ©.) of 1862 s. 10, can only be made by one 

c 


who 18 clea ly and admittedly the zemindar, or the person 
entitled to receive the ent. 


Jackson, J—Tue special appellant in 
these cases relies upon the provisions of 


Section 10 ‘of Act VI (B.C.) of 1862, and 
upon certain measuremeut proceedings which 
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it seems were taken andér‘that Section. It 
uppears to us, however, that an absolutely 
necessary condition precedent is in this case 
entirely wanting, because it does not appear, 
and it'is the very foundation of the defend- 
ant’s defence in this enge, that the plaintiff is 
the proprietor or the person entitled to 
receive the rent af the estate within which 
these lands are situated. It appears to us 
that it ia only in cases where the applicant is 
clearly and admittedly the zemindar, or the 
person entitled to receive the rent that he 
cun make application to the Collector for 
measurement ; otherwise, ns has been pointed 
out during the argument, any person would 
be entirely at liberty to proceed to any desir- 
able part in the mofussil, select a suitable 
zeminduree and present himself before tlie 
Collector, hnd perhaps obtain an order for 
measurement and the other enquiries directed 
by that Section, and unless timely objections 
were raised, he might cbtain some award 
from the Collector which would be held con- 
clusive against all comers not merely us to 
holdings of persons within that estute, but 
also as to the title of the alleged proprietor. 
Lhe special appeals will. be dismissed with 
costs, 








The 19th January 1876. 


a 
Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Government Khas Land—Pottah—Jurisdiction. 
Case No. 2887: of 1874. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Kamroop, 
dated the 27th July 1871, reversing a 
decision of the Extra Assistant Commis- 


stoner of that district, dated the Ath \" 
June 1874. 


Laksmiram Kholita (Defendant) Appellant, 
VETsUs 
Noraram Atai (Plaintiff) Respondent. 
Baboo Bykunt Nath Dass for Appellant. 


Baboo Bussunt Coomar Bose for 
Respondent. 
A strong claim to consideration, if it does not amount 


toa legal title to the land, cannot entitle the Civil: 


Court to interfere with the act of the Collector in grant- 
ing a pottah of Government khas land, 


‘Macpherson, J.— Tue decree of the 
Judicial Commissioner must be set aside. 
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The defendant having obtained a pottah 
for the land in question from the Collector, 
the plaintiff sues substantially for the pur- 
pose of having that pottah set aside, and 

to have it declared that he is entitled to a 
ia in preference to the defendant. The 
plaintiff does vot set up a title adverse to 
the Government, that is to sny, he does not 
claim this land as being land to which he 
has a title ns owner. 

The Judicial Commissioner has decided 
in favor of the plaintiff upon the ground 
that long occupancy gives him “a strong 
“ claim to consideration, if not a legal claim 
“to the disputed land.” 

We do not understand how “a strong claim 
“ to consideration,” if it does not amount to 
a “legal claim” to the land, can entitle 
the Civil Court to interfere with the act of 
the Collector in granting a pottah to the 
defendant of this, which was Government 
khas, land. If the plaintiff had proved a 
legal title to this land, or a right of occu- 
paucy,: the matter would of course have 
been different. But the Lower Appellate 
Court not finding that there was any legal 
title, and the plaintif not asserting any 
right except that, as n matter of considera- 
tion, the pottah pull to be granted to him 
in prefer ence to the defendant, the suit was 
altogether bad, and ought to have been 
dismissed, 

The decree of the Lower Appellate Court 
is Meversed, and the plaintiff's suit is dis- 
missed with costs. 


The 19th January 1876. 


Fresent: 


The Hon’ble A. G. Macpherson and G. G. 
; Morris, Judges. 


Certificate of Administration. 
Case No 296 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Trpperah, dated the 
2lst June 1875. 


- Wooma Tara Goopta (Opposite Party) 
Appellant, 


versus 


Kalee Tara Goopta (Petitioner) Respondent. 
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Baboo Bykunt Nath Dass for Appellant. 


Baboo Bharut Chunder Dutt for 
Respondent. 


The fact of an applicant being the widow of the 
decensed, and his heiress, does not of itself constitute 
any reason why a certificate of administration should be 
granted to her many (¢9., twenty) years after his death: 
in the absence of anything to show the existence of debts 
or assets belonging to the estate. 


Macpherson, J.—WR set aside the order 
of the Judge altogether. The case is one 
in which no certificate ought to have been 
granted. 

The deceased Anund Chunder Roy, 
husband of the petitioner, died in Bysack 
1264, more than twenty years ago. There 
is nothivg before the Court to show that 
there are any debts or assets now belonging 
to the estate for the collection of which it 
is necessary that any one should hold a 
certificate. And the fact that Kulee Tara, 
ns the widow of her husband, was his 
heiress, does not of itself constitute any 
reason why a certificate should be granted 
to her twenty years after his death. 

Asregaids the Judges order cancelling 
the certificate originally granted to Wooma 
Tara, that order was unnecessary. For the 
certificate was practically cancelled by he 
oider of the High Court of the 18th of May 
1868, when it was declared that Wooma 
Tara’s certificate was valid only during the 
minority of Knlee Tara. The petitioner, 
having done nothing on that order of the 
High Court in 1868, ia not now entitled to 
what she asks for in this petition, 

The whole of these proceedings are quite 
irregular and bad. They are instituted for 
the purpose of trying various questions—ino 
particular a question as to a solenamali— 
which can only be properly decided in a 
regular suit. 

The appeal is allowed, and the order of 
the Judge is set aside with costs. 

Vakeel’s fee oné gold mobur. 

It must be understood that we do not 
decide any question of right as between auy 
of the parties to these proceedings. It is 
by regular suit only that any remedy can 
now be obtained. 


The 19th January 1876. 


Present.: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Application for Execution—Limitatior. 
Caso No. 246 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Sylhet, dated the 27th 
May 1875, affirming an order of the 
Moonsiff of Lushkerpore, dated the 6th 
April 1875. 


Abdool Hokim (Judgment-debtor) 
Appellant, 


VErsus 


Shaikh Agseentoollah (Decree-holder) 
Respondent, 


Baboo Nullit Chunder Sen for Appellant. 


Baboo Bharut Chunder Dutt for 
Respondent. 


An application for execution is out of ‘time, if not 
made within three years of the last previous application 
to enforce the decree, and all subsequent pr ings are 
bad. 


A petition praying that the matter of an execution 
previously applied for should be disposed of along with 
a similar application in another suit, 18 not an applica- 
tion to enforce execution. 


Macpherson, J.—As decided by Markby 
and Romesh Chunder Mitter, JJ., in the 
case of Rohinee Nundun Mitter, repo ted 
in Volume XXIJ, Weekly Reporter, 
p. 154, the Limitation Act IX of 1871 
is the law by which the application for exe- 
cution made on the 28th of November 1871 
was governed. That being so, the applica- 
tion then made was out of time, because it 
was not made within three years of the lust 
previous application to enforce the deciee, 
which was on the 8lst October 1868. Even 
if we take the notice which wns issued on 
that application, that notice was dated the 
20th November 1868, which was more than 
three years before the 28th of November 
1871. 

That application of the 28th November of . 
1871 being barred, all the subsequent pio- 
ceedings are bnd, and therefore execution 
ought not to have issued ou the latest appli- 
cation. 

It appenrs to us that the decree-holder is 
not entitled to any benefit in this suit from 
the petition which he is said to have pre- 
sented on the 12:h December 1868. In that 
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petition he did not apply to enforce execu- 
tion, he simply prayed that the matter of the 
execution applied for on the 31st October 
1868 should be disposed of along with au 
application for an execution which he made 
in another suit. 

We think the Lowe: Courts were wrong 
in holding that the application was not 
barred: and that they ought to have refused 
to issue execution. We therefore order that 
the whole of the execution proceedings be 
set aside with costs. We assess the vakeel’s 
fee at one gold mohur. ° 


The 19th January 1876. 


Present : 


The Hon’ble A. G. Macpherson and G. G. 
Mortis, Judges. 


Landlord aud Tenant—Spiitting the Rent. 
Case No. 2769 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Chitta- 
gong, dated the 22nd August 1874, 
reversing a decision of the Moonsiff of 
Rungoneah, dated the 13th May 1873. 


Kaleo Chunder Aich (Defendant) Appellant, 
versus 
Ramgutty Kur (Plaintif) Respondent. 
Baboo Aukhil Chunder Sen for Appellant. 


Baboo Bhoobun Mohun Doss for 
Respondent. 


A landlord who has let out land at a certain rent, 
payable in one sum for the whole, cannot, without the 
consent of the tenant, alter the position of the latter and 
say that in fature so much shall be payable in respect of 
one parcel only, and go much ın respect of another. 


Macpherson, J.—I1tT seema to us that the 
judgment of the Moons: is right, unless 
it is proved that the defendant assented to 
the landlord’s assiguing to the plaintiff a 
portion of the rent payuble to himself, and 
declaring that the rent so assigned should be 
payable in respect of n certain part ouly of 
the land held by the defendant. 

A landlord who has let out land at a 
certain rent, the rent being paynble in one 
sum for the whole, and the land not being let 
to the tenant in separate parcels in respect 
of each of which there is a separate assessment 
of therent payable to the landlord, cannot, with- 
out the consent of the tenant, alter the position 
of the latter and say that in future so much 


of the rent shall be payable in respect of 
one parcel. only of the Innd, and so much 
in respect of another parcel only. Of course, 
if the ryot assents to the londlord’s altering 
the nature of his tenare in this manner, 
either expressly or by paying rent to the 
parties to whom a particular parcel bas been 
assigned, he would be bound by the new 
arrangement, Butin the absence of proof 
of an agreement (express or implied) by the 
ryot to do go, he is not bound to pay his rent 
otherwise than according to his contract 
with his landlord. 

The Subordinate Judge must retry the case 
himself: and must decide whether the 
defendant had any notice from the landlord 
of the new arrangement, nod if so, whether 
he ever assented to it. He must also decide 
the issue as to payment. 

Thete was no reason why the Subordinate 
Judge should have remanded this case : for, 
it seems to us, he had before him sufficient 
materials on which to dispose of the suit 
himself. 

The decree of the Lower Appellate Court 
is set aside, and the case is remanded for 
retrial by that Court. 

In the event of the plaintiffs suit being 
dismissed, it ought to be dismissed with 
costs, 

The costs of this appeal will abide the 
result of the remand. 


The 21st January 1876. 
D 
Present; 


The Hon'ble Louis S. Jackson and W. F, 
McDonell, Judges. 


Act VIII of 1859 s. 278—Insolvency—Pro- 


cedure. 
Case No. 381 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Hooghly, dated the 
11th September 1875. 


Messrs. Gladstone, Wyllie and Co. (Decree- 
/ . holders) Appellants, 


DETEUS 


Woomesh Chunder Chatterjee (Judgment- 
debtor) Respondent, 
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Mr. Low for Appellant. 
Baboo Byddonath Dutt for Respondent. 


In making the application prescribed by Act VIII 
of 1859 s. 278, itis necessary for the jadgment—debtor 
to satisfy the Court that he is acting bond fide, After 
the Court is satisfled that the allegations made by the 
judgment-debtor in his application and under examina- 
tion are true, it may call upon the execution-creditor 
to show cause. , 


Jackson, J.—It appears to us that the 
order of the Judge directing the discharge 
of the judgment-debtor in this case ennnot 
be sustained. Section 278, no doubt, declares 
that ‘any person atreated under a warrant, 
“Cin execution of n decree for money mny, 
“on being brought before the Court, apply 
“for his discharge on the ground that he 
4c iing no present means of paying the debt, 
“ either wholly or in part; or, if possessed 
“of any property, that he is willing to 
“t piace whatever property he possesses at 
“the disposal of the Court.” It then goes 
on :-— The application shall contain a full 
‘account of all property of whatever 
“‘ nature belonging to the applicant, wlifether 
«in expectancy or in possession, and .whe- 
‘ther held exclusively by himself or jointly 
“with others, or by others in trust for him 
‘(except the necessary wearing apparel 
«of himself and his family, and the netes- 
“sary implements of his trade), and of 
“the places respectively where such pro- 
“ perty is to be found, or shall state that, 
‘with the exceptions above mentioned, 
“the applicant is not possessed of any 
“property, and the application shall be 
“gubscribed and verified by the applicant 
‘in the manner hereinbefore prescribed for, 
-& subscribing and verifying plaints.” Sec- 
tion 274 saya :—“ Upon such application 
“being made, the Court shall examine the 
‘applicant in the presence of the plaintilf 
“ or his pleader as to his then circumstances 
“and as to his future means of payment, 
‘cand shall call upon the plaintiff to *show 
“cause why he does nat proceed against 
“any property of which the defendant is 
“possessed, and why the defendant should 
“not be discharged.’ In applying these 
Sections the Judge appears to us to have 
committed what seems n somewhat serious 
mistake. It seems to be his view that the 
judgment-debtor, by making the application 
“prescribed by the Section, and by verifying’ 
the application, throws üt entirely on the; 


judgment-creditor to prove the existence 

of circumstances which authorized his 

being kept in confinement. The Judge 

quite omits to see that it is necessary for 

the jadgment-debtor, by his application and 

by the exnmination which he undergoes, to 

satisfy the Court that he is acting bona 

fide. The Court, we think, most be first 

satisfied that the allegations made by the 

judgment-debtor in his application and 

under examination are true, and if so, the 

execution-creditor may then be called upon 

to show cange. Now the Judge observes, 

that the evidence and the reasons adduced 

by the execution-creditor in this case are 

meagre ; but if he had first adverted to the 

case set out by the judgment-debtor, and 

taken into consideration the reasons there 

were for doubting and discrediting his 

application, he might not, perhaps, have 

found it necessary to look into the alleged 

mengreness of the execution-creditor’s onse. A 
It appears to us that the petition and the ` 
statement of the judgment-debtor were far 

from satisfactory. He put ina schedule in 

which he described that his whole property 

was worth Rs. 9. It appears clearly from 
the enquiry made that his shop in Calcutta | 
was worth n good deal more than that, and I 
it also appears that immediately before the ` 
attachment of the shop he parted with ; 
goods to a considerable amount, the proceeds i 
whereof are not accounted for. ; No doubt ! 
it is alleged that the person who bought the 

goods produced his khatta-books, but that: 
person has not been examined. He ought ' 
to hnve been before the Court, and it was, 
not sufficient simply to look into the Khatta- ' 
books. Moreover, the judgment-debtor was 

nilowed to make a statement that the pro- 

perty that was removed from his shop was 

the property of his son-in-law ; but that son- 

in-law was not named, nor was he called 

and examined. This shows that the case 

which he’ made for his discharge was far 

from satisfactory. We think tlre order of 

the Judge directing the discharge of the 

judgment-debtor must be set aside, and that 

he must be again arrested and brought 

before the Court. If then he should think 

it proper to make any other application, and 

be able to satisfy the Court that he ought 

to be dischtrged, that would be another 

thing for the Judge to consider. The 

appellant wll be entitled to five gold mohurs 

na costs of this appeal. 





p 
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: v: 1876. specified in her petation, should not be rejected merely 
The 4th January 1876 because no certificate has been furnished under Act 
XL of 1858, because s. 8 gives the Court power to 
Present : proceed with or withont a certificate as would seem to 
lt to be proper. 
The Hon’ble F. A. Glover and Romesh Where such application has Fo relected ie 
i i a not made ın the proper manner, and the sale has become 
Chunder Mitter, Judg a confirmed by the lowe Appellate Court, no application 


. eet afterwards made would enable the Court to re-open 
Eizecution-Sale— Objections—Act XL of 1858— | the question whether the sale had, or had not, been 


Hindoo Luw— Partition. regularly conducted. 
Fo. a partition to be valid under the Muitakshara 


Cases Nos. 160, 162, 163 and 164 of 1875. | parition by metes and bounda, | 7 Pe mrogular 

Miscellaneous Appeals from an order 
passed by the Subordinate Judge of | Glover, J.—ALtL these appeals have been 
Bhaugulpore, dated the 17th April 1875. | heard together, and we allowed the argu- 
° ment in several of them to proceed beyond 
aa aoe eng erg ong what perhaps was strictly proper, in order 
inre (Judgment-Debtor) Appel- to see if there was any possibility of ena- 
eee Per OUP Ae PP bling the minors through their guardian to put 
one a forward any objections to the legality of the 
wees sale which they might be in a position to 

substantiate. 


After hearing the argument on both sides 

l and after looking into the records that have 
Baboo Ran Churn Mitter for Appellant. come up from the Court below, We are of 
Mr. R. T. Allan and Baboo Boodh Sen DS in all the eae cas ” 

te the mother’s position as a petitioner on behan 

Singh for Respondents. of the minor sons, the order of the Subor- 
Miscellaneous Appeals from an order pass- | dinate Judge is right and must be confirmed. 
ed by the Judge of Bhaugulpore, dated | The sale of the property in question was 


Hurdey Narain Mohajun and others 
(Decree-holders) Respondents. 


the 5th June 1875. fixed for the 3rd August 1874, but for 
some reason or other, which is not very 
Case No. 185 of 1875. ‘| exactly given, but which appears to have 


Ghoneshyam Kooeree, mother and guardian | been that Sheo Nundun Pershad Singh 
of Baboo Kesho Pershad Singh and ld preferred in the interim an appeal to 


another, minors (Petitioner) Appellant, the High Court, the matter was not actually 
disposed of until the 17th April 1875. 


versus That day was’ fixed by the Subordinate 

. Judge for disposal of the objections hereto- 

ees tae € (Objector) fore raised by Sheo Nundun and for con- 
° firmation of the sale if those objections were 

Baboo Doorga Dass Dutt for Appellant, | not allowed. ees Aptil 1875, the 
atitioner Sobha Kooer, wife of the judgment- 

Baboo Kalee Mohun Dass for Respondent. debtor Sheo Nundun Persliad Sigel; made 
Case No. 210 of 1875. an application to the Subordinate Judge 

on behalf of her minor children taking 

Mnasamnt Sobhn Kooeree, motherand guard- | exceptions to the legality of the sale, on 
ian of Gujadhur Pershad Singh and | the ground of certain irregularities specified 
another, minors (Petitioner) Appellant, in her petition. The Subordinate. Judge 
refused to receive this application, and we 
consider he very properly did so, because 
Rughoo Nath Sahoy and another (Objectors) | the vakeel who presented the petition had 
Respondents. not been appointed in the mode prescribed 


by law. On the 17th April, the question 
Baboo Kalee Mohun Dass for Appellant. | 93 to the legality of the sale which had 


Mr. R. T. Allan and Baboo Boodh Sen | slready been put forward by the judgment- 
Singh for Respondents. debtor Sheo Nundun Pershad Singh, and 
all the other questions which had reference 


‘An application of a mother and guardian, on behalf > i = 
of her minor children, taking exception to the legality o ie a P pee ae eae oe 
of an execution-sale, on the ground of irregularites | dinate Judge, and on that oe p passe 


versus 
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the formal order confirming the sale. No 
doubt this order must have been passed 
after consideration of the objections whioh 
had been originally put forward by the 
absconding judgment-debtor Sheo Nundun 
Pershad Singh—any how, on the 17th April, 
there was that order passed. And after 
that order it was impossible for him to take 
up the matter de novo or to go into-the 
question again as to whether or not the 
sale has been irregular. 

On the 30th April, a fortnight after the 
sole had been confirmed, the present peti- 
‘tioner made another application by a daly 
appointed vakeel, but that application was 
rejected. If the petitioner had made her 
application properly before the sale was 
confirmed, that is, on the first occasion, or 
at any other time before the 17th April, 
we have no doubt we should have looked 
into her objections and have seen whether 
or not the Subordinate Judge had exercised 
a proper discretion in throwing out her 
application. And we think that we should 
have felt ourselves justified in saying that 
to reject an application of this sort merely 
becnuse there had been no certificate fur- 
nished under Act XL of 1858, waa not an 
exercise of reasonable discretion, because 
Section 3 of that Act gives the Court power 
to proceed with or without a certificate 
as would seem to it proper. And this was 
just the sort of case in which the Court 
might have proceeded, although the certi- 
ficate of guardianship had not been furnish- 
ed. But as no application was made in 
the proper manner, and as the sale became 
confirmed by the order of the Subordinate 
Judge on the 17th April, no application 
afterwards made would enable the Court 
to reopen the question or to give any power 
to the Court to tuke into consideration the 
question whether the sale had or had not 
been regularly conducted. But as this order 
has the effect of making the petitioner no 
pariy to the application under Section 256, 
she is not barred by Section 257 of the 
Code, but can, if she so choose, bring a 
regular suit to contest the sale. In cases 
Nos. 160, 162, 163 and 164, therefore the 
order of the Subordinate Judge must be 
upheld and the appeal dismissed with costs. 

Case No. 185 is an application by the 
widow of the judgment-debtor’s brother on 
behalf of her nephew for a certificate, and 
the Judge has refused it, on the ground that 
this Court had in a former case between 
the parties decided that no certificate under 
Act XL of 1858 regarding the appointment 


_ 


of a guardian could be granted so long as 
the property was joint and the shares of the 
members of the family not defined. The 
Judge says that as the property is just now 
in the same state as it was when that decision 
was passed, that decision is binding, And 
supposing the premises to be correct, his deci- 
sion willno doubt be correct also. But we find 
there is a distinct allegation in the petition 
that the property has since been partitioned, 
aud the petition further states the shares 
the particular members of the family now 
hnve in the property. We think it hardly 
fair to throw out the application without 
first agcertaining whether there is anything 
in this gtatement or not. And the Judge 
must make an enquiry into the allegation 
contained in the petition, as to whether 
since the former application there has been 
& partition of the property between the 
members of this family. If there has been 
a partition, and the shares have been separ- 
ately defined, there will be no objection to 
a manager being appointed for taking care 
of the interests of the minors. Of course 
in making the enquiry the Judge will 
understand that it is not necessary for a 
partition to be valid under the Mitakshara 
law that there should be a regular partition 
by metes and bounds. This case will be 
remanded to the Judge for an enquiry on 
this point.’ 

Costs of this appeal will abide the event. 

No. 210 was an application by Sheo Nun- 
dan’s wife. It is not very easy to under- 
stand what the exact nature of her appli- 
cation was, because she asks for halt-a- 
dozen things and at the end of it begs that 
& manager may be appointed in order that 
the interests of the minors may not be 
injured. If we take this to be an application 
for the appointment of a manager, then the 
game objection will apply to it as to the 
application which has just been considered, 
namely, that this Court has laid it dowa 
that such an appointment cannot be made 
where there is no separate and distinct 
definition of shares. It does not appear to 
us that there is any reason for interfering 
with the order of the Judge in this cage. 
The appeal will be dismissed with costs, 

Mitter, J.—I concur. 


1876.] Civil 


The 17th January 1876. 


Present: 


Tho Hon’ble W. F. McDonell, Judge. 
Issues— Appellate Court. 


Case No. 942 of 1876. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of the 
24-Pergunnahs, dated the 18th February 
1875, modifying a decision of the First 
Moonsiff of Diamond Harbour, dated 
the 18th April 1874. 


Pearee Mobun Mookerjeo (Plaintiff ) 
Appellant, 


VETSUS 


Huro Pershad Roy Chowdhry and others 
(Defendants) Respondents. 


Baboo Ashootosh Mookerjee for Appellant. 


Baboo Bhowanee Churn Dutt for 
Respondents, 


If a Lower Appellate Court thinks that the defend- 
ants were taken unawares as to an issue involving plain- 
tiffs claim to land, which was framed and tried by the 
first Court, it ought to call for fresh evidence on that 
iasue, and not dismiss the plaintiff's case summarily, for 
such a course would debar the plaintiff in future from 
raising the claim. 


Tae third ground urged in this appeal is 
in the opinion of this Coort valid, viz., that 
regaid being had to the whole pleadings in 
the cause, the Lower Appellate Court las 
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erred in law in applying the case of Ishan 
Chunder Singh v. Shyamæ Churn Bhutto 
to the present case. It is true that in his 
plaint the plaintiff claimed the land in dis- 
pute as forming part of the land hitherto 
belonging to Tarinee Churn Bose, and 
measured under dagh 801 of a certain chit- 
tah; but the written statement, the admis- 
sion of the defendants, and the issues fixed 
after the oral examination of the parties 
widened the contention, and it is evident 
that the Moonsiff’s judgment proceeded on | 
grounds consistent with the pleadiugs, ‘The 
issue framed by the Moonsiff was not whether 
the disputed laud was part of that belonging 
to Tarinee Churn Bose, but the general issue 
whether the disputed land belonged to the 
plaintiff or to the Chowdbry defendants. 
The Moonsiff then found that the land was 
not part of Tarinee Churn Bose’s land, but 
as the land extended beyond the red line, 
and as the defendants admitted that they had 
no land beyond this red line, and that the 
plaintiff was proprietor of the estate in which 
the defendant’s Inkhiraj land was situated, 
they were therefore entitled to all the rest 
of the land except that included within 
the red line above referred to. It may be, 
as argued by the Sabordinate Judge, that the 
defendants only met the onge of the plaintiff 
as laid in the plaint, and that if the plaintiff 
had come under different titles, the defend- 
ands might have answered differently. Now, 
if the Subordinate Judge thought that the 
defendants had been taken unawares, he 
Bhould have called for fresh evidence on that 
issue, and should not have dismissed the 
plaintiff’s case summarily, for it is clear that 
if the plaintiff’s suit is dismissed tn toto, the 
issue as to whether the disputed land belongs 
to him or not will not have been fairly tried, 
and still as this issue was framed and tried 
by the first Court, the plaintiff would be 
debarred in future from raising any claim to 
the land. The case must therefore be re- 
manded to the-Lower Appellate Court under 


‘Section 354 of Act VIII of 1859 to try the 


issue whether the disputed land belongs to 
the plaintiff or not. Any fresh evidence 
which the parties may wish to adduce on 
this issue may be admitted, and the fluding 
on the evidence should be returned to this 
Court. This order of remand will ouly 
relate to the portion marked (S). In regard 
to the rest, the order of the Lower Appellate 
Court is final. 


100 Civil 


THE WEEKLY REPORTER. 


y 


Rulings. [Vol. XXV. 





The 20th January 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Hindoo Law— Widow- -Maintenance—Pur- 


chaser— Hair. 


Case No, 2608 of 1874. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 29th 
May 1874, affirming a decision of the 
Subordinate Judge of that district, 
dated the 80th July 1878. 


Baboo Goluck Chunder Bose (Defendant) 
Appellant, 


VETSUs 


Ranee Ohilla Dayee (Plaintiff) Respondent. 


Baboo Obhoy Churn Bose for Appellant. 


e 
Baboo Unnoda Pershad Banerjee for 
Respondent. 


Under the Hindoo law, property purchased from 
the heir with notice that a widow is entitled to be 
maintained out of it, continues while in the hands of 
the purchaser to be charged with that maintenance. 

Before following properties from which she is entitled 
to obtain her maintenance in the hands of the pur- 
chaser, a Hindoo widow is not bound ın all cases to 
attempt recovering her maintenance from the heir-at- 
law. 


Mitter, J.—Ws do not think it necessary 
to call upon the other side in this case. 
Three points have been raised in special 
appeal : 


First.—That the claim of maintenance 
should not have been held as a charge upon 
the estate in the bands of the defendant. 


Secondly.— That the plaintiff should not 
have been allowed to recover a decree 
agninst the defendant without first having 
recourse to a suit against the heir. 


And thirdly.—That the debts on account 
of which the family property was sold and 
purchased by the defendant, being debts 
which were binding upon the family, the 
plaintiff has no right to charge her main- 
tenance upon thet property in the hands of 
the purchaser. 

As regards the first question, if is not 
necessary for us to decide whether in all 
cases under the Hindoo law, maintenance is 
to be deemed as a charge upon property in the 
possession of a subsequent assignee from the 
heir. It has been settled by more than one 
decision of this Court, that where a purchaser 
purchases propefty from the heir with notice 
that a Hindoo widow is entitled to be main- 
tnined out of it, the property in the hands 
of the purchaser continues to be charged 
with that maintenance, In this case both 
Courts have found the fact that the defend- 
ant, before he purchased the property, did 
receive such notice. That being so, we 
think that the Lower Courts are right in 
making the property in the handa of the 
defendant liable for maintenance of the 
plaintiff. 

As regards the second question that has 
been argued before us, it seems to me that it 
is not a correct proposition of Hindoo law 
to sny, that in all cases, a Hindoo widow is 
not entitled to follow properties from which 
she is entitled to obtain her maintenance in 
the hands of the purchaser, unless she at 
first attempts to recover her maintenance 
from the heir-at-law. It may-.be that in 
certain cases where the defence is that suffi- 
cient property is still in the hands of the 
heir-at-lnw from which the maintenance can 
be recovered, the person entitled to main- 
tenance might not be allowed to recover it 
from the purchaser of a small portion of the 
family property without first attempting to 
recover it from the properties in the posses- 
sion of the heir-at-law. But in this case 
there was no such defence, and, in either of 
the Courts below, the objection in this form 
was not raised. And we do not think that 
we ought to allow it to be raised heré for the 
first time in special appeal. 

The same remarks will apply to the third 
ground of special appeal which has been 
argued before us ; that was never raised in 
either of the Courts below ; and we do not 
think that we ought to allow it to be raised 
for the first time in special appeal. 

Upon these grounds we think: that the 
special appeal ought to ‘be dismissed with 
costs. 

Glover, J.—I concur. 
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The 20th January 1876. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Plan— Echibits. 
Case No. 2667-of 1874. 


Special Appeal froma decision passed by 
the Judge of Midnapore, dated the 3rd 
July 1874, rerersing.a détision of the 

- Moonsiff of Gurbetia, dated the 17th 

. July 1878. - T 


Damoo Mahata (Defendant) Appellant, 


Versus 


Ranee Doya Coomaree and another (Plaintiffs) 
Respondents. | 


Baboo Bhowanee Churn Dutt for 
Appellant. 


Baboos Doorga Mohun Doss aud Bhubun 
Mohun Doss for Respondents. 


The Lower Appellate Court’s decree in.thia case was 
set aside, because 1t was mainly based upon a plan pro- 
duced by the plaintiff which was not proved by wit- 
nesses to be een and which was not mentioned in a 
list of, admitted exhibits prepared by the first Court, 


Mitter, J.—We think that the objection 
taken by the special appellant, that the judg- 
ment of the Lower Appellate Court cannot 
stand, because it was mainly based upon a 
plan produced by the plaintiff, which was not 
proved to be correct by witnesses, must 
prevail. It appears that this plan was pro- 
duced by the plaintiff with the plaint, and 
beyond that, no steps were taken by him to 
establish that it was a correct representation 
and delineation of the disputed land. - 


We further find that in the list, which was 
prepared by the Moonsiff, of the exhibits 
thah were admitted, this document was not 
at all mentioned. Under these circum- 
stances, we do not think that the Judge was 
right in basing his Judgment upon this plan. 

We therefore set nside the decree of the 
Lower Appellate Court, and remand the case 
to that Court for retrial. This order will 
not of course preclude the Judge from the 
exercise of his discretion to allow the plain- 
tiff an opportunity of proving the plan on 
which the judgment is based, 

Costs will abide the result. 

Glover, J.—I concur. 


The 24th January 1876. 


@ 
Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Possessory Suit—-Survey and Measurement. 


Case No. 1024 of 1876. 


Special Appeal froma decision passed by 
the Deputy Commissioner of Kamroop, 
dated the 23rd February 1875, affirming 
a decision of the Moonsiff of Gowhatty, 
dated the 30¢h March 1874. 


-Kalee Dutt Kaesto (Plaintif) Appellant, 
versus 


The Collector of Knmroop and others 
(Defendants) Respondents. 


Baboo Byhunt Nath Doss for 
Appellant. 


Baboo Ram Churn Mitter for 
Respondents, 


e 
A suit ought not to be dismissed on the ground that the 
land claimed in it has not been surveyed, and that the 
Court is therefore not m a position to say whether or not 
Government has a title to it, but should be decided with 
ee to plaintiffs ability or otherwise to prove hia 
title. 


Macpherson, Jim We think that this ense 
must go back to the Lower Appellate Court 
in order that if may try that which is the 
only real issue in the case,—namely, whether 
the plaintiff proves that the laud claimed 
belongs to him as alleged in the plaint. 
The plaintiff must, of course, prove that he 
is entitled to the decree for which he 
asks, 

The Deputy Commissioner hng really 
avoided deciding auything, on the ground 
that the property has not been surveyed, and 
that therefore he was not in a position to sny 
whether the land claimed is or is not land to 
which the Government has a title. The 
possibility of a survey being made hereafter 
is no renson why the question should not be 


| decided now: and it is the duty of the 


Deputy Commissioner to decide now whether 
the plaintiff has a right to the land claimed. 
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Mere measurement cannot settle the ques- 
tion one way er the other. The Deputy 
Commissioner must examine Into the circum- 
stances under which the plaintiff held the 
Jand (if he ever did hold it), and must deter- 
mine whether the plaintiff ia entitled to the 
land he claims. 

Costs will abide the result. 


+ 


The 24th January 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Occupation by Government—Adverse Possession. 


Appeal under Section XV of the Letters 
Patent, froma decision passed by the 
Hon'ble W. F. McDonell, one of the 
Judges of this Court, dated the 29th 
July 1875 in Special Appeal No. 2376 
of 1874.* 


Dino Nath Mookerjee (Defendant) Appellant, 
versus 


Brojo Coomar Mallick (Plaintiff) Respondent. 





* The 29th July 1875. 


Present: 
The Hon'ble W. F. McDonell, Judge. 


Case No. 2876 of 1874. 


Seat GLa ie ent AG passed by the Judge of 


: ae oP of a 1874, modifying a dem- 
sion of t oonsiff of Meherpore, dated the 80th 
December 1872. 


Dino Nath Mookerjee (Defendant) Appellant, 
LErsus 
Brojo Coomar Mullick (Plaintiff) Respondent. 


Baboos Hem Chunder Banerjee and Doorga Dass Dutt 
for Appellant. 


Baboos Mokiny Mohkun Roy and Bydonath Dutt for 
Respondent, 


Ix this case the points raised in appeal are, first, that 
the claim is barred by limitation; secondly, that the onus 
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Baboos Hem Chunder Banerjee and Doorga 
Dass Dutt for Appellant. 


Baboo Kalee Prosunno Dutt for Respondent. 


The occupation of land by Government, without pay- 
ment of rent, cannot be construed as posseasion adverse 
to the zemindar, 


Macpherson, J.—WE seo no reason to 
interfere with the decision of Mr. Justice 
McDonell in this case. The circumstances 
are no doubt somewhat peculiar. But the 
District Judge has found with regard to the 
one beegah and eight cottahs for which he 
gave a decree, that they did not fall within 
the jummae land of the defendant, but with- 
in the mal or zemindaree land of the plain- 
tiff. As plaintiff is admittedly the zemin- 
dar of the entire village within which the 
land in suit is situated, the occupation by the 
Government of this land without payment of 
rent to any one cannot be construed us pos- 
session adverse to him. Nor again can it be 
held, as has been argued before us, that the 
execution of the knbooleut by Government 
in 1277 in favor of defendant raises a pre- 
sumption of previous proprietary right in 
the land on his part, It may be that there 
is not much evidence of actual possession by 
the zemindar within twelve years before the 
suit was commenced. But there seems to ua 
quite enough for the present purpose, con- 
sidering what was the nature of the land, 
and the manner in which it was occupied by 
the Government. Under all the ccum- 


‘stances we shoald scarcely look for any very 


distinct or specific acts of possession on the 
part of the zemiudar. 
The appeal is dismissed with costs. 


was on the plaintiff to prove that the land was his khas 
khamar, and onthe merits that the Lower Appellate 
Court has given a decision contrary to the evidence. 
As regards limitation, it is quite clear that the plaintiffs 
claim is not barred in that the cause of action did not 
arise until Government began paying the rent to the 
defendant. It is true that the Government was in 
possession before this, but the possession of the Govern- 
ment was not adverse. It is clear that they never intend- 
ed to remain in possession without paying rent, and 
consequently as the plaintiff was the zemindar and 

må facie entitled to the rent, the onus was rightly 
thrown on the defendant to prove his title as an inter- 
mediate holder. Lastly, on the merits, the Lower Appel- 
lata Court has found on the evidence that one beegah 
eight cottahs belongs to the plaintiff, and as adverse 
possession is not proved against him, he is entitled to 
possession. It is argued that the chittas were not ad- 
missible as evidence, but seeing that no objection was 
taken to them, either in the first or in the Appellate 
Court, this objection cannot be heard in special appeal. 
The appeal is dismissed with costa. 
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The 24th January 1876. 


Present : 
The Hon’ble W. F. McDonell, Judge. 


Act VIII (B. C.) of 1869 s. 102— Special 
Vo Appeal. 


Case No. 955 of 1875. 


Special Appeal froma decision passed by 
the Additional Judge of Furreedpore, 
dated the 5th February .1875, affirming 


a decision of the Moonsiff of Goalundo, 
dated the 26th August 1874. 


Sreenath Roy (Defendant) Appellant, 
versus 
Ainooddeen Shaha (Plaintiff) Respondent. 


Baboo Shushee Bhoosun Dutt 
for Appellant, 


Baboo. Mohinee Mohun Roy for Respondent. 


No appeal lies to the High Court in a euit which is 
merely for rent and is valued at less than Rs, 100, where 
the judgment determines no question relating to in- 
terest in land as between parties having conflicting 
claims, 


On this appeal being taken up, a preli- 
minary objection was raised that, under 
Section 102 of Act VIII (B. C.) of 1869, 
no appeal would lie to this Court, in that 
the suit is merely one for rent and ig 
‘valued at less than Rs. 100, and no question 
of right to enhance or vary the rent nor 
any question relating to interest ın land ag 
between parties having conflicting claims 
thereto has. been determined by the judg- 
ment. In this case the party who is said 
by the. defendant to be the landlord did not 
appear, and consequently no question relating 
to interest in land as between parties haviog 
conflicting claims was, determined by the 
judgment. Holding therefore under the 
ruling of this Court in XXIII Weekly 
Reporter, page 436, that this objection must 
prevail, the appeal is rejected with costs. 
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The 24th January 1876. 
Present : ° 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Land Acquisition Act 8. 58—Compensation Award. 


Appeal under Section XV of the Letters 
Patent against the decision of the 
Hon'ble W. F. McDonell, one of the 
Judges ‘of this Court, dated the 12th 
July 1875, in Special Appeal No. 2686 
of 1874. 


Kaminee Debia (Plaintiff) Appellant, 
versus 


Protap Chunder Sandyal (Defendant) 
Respondent. 


Baboos Troyluckho Nath Mitter and 
Anund Gopal Paleet for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 


An award under the Land Acquisition Act cannot be 
affected by a suit to recover trom the paity to whom 
compensation has been awarded and to have plaintiff's 
title declared to the land concerned, 


Macpherson, J.— Wz think that Sec- 
tion 58 of the Lund Acquisition Act is not 
applicable to this case. The plaintiffs suit 
was not brought for the purpose of setting 
aside an award under the Land Acquisition 
Act; nor was it a suit against any person for 
anything done in pursuance of that Act. 
Tt was a suit to recover from the defendants 
the sum of Ra. 20 which had been paid 
to one of them ns compensation awarded 
under the Land Acquisition Act, and also to 
have the plaintiff’s title declared to two 
cottahs of land which she claimed. 

The award under the Land Acquisition 
Act cannot be in any way: affected by this 
suit: and therefore Section 58 of the Land 
Acquisition Act cannot apply. 

The decree that has been appealed against 
must be reversed, and that of the Subordi- 
nate Judge of Hooghly of 22nd August 
1874 must be restored and affirmed. The 
appellant will have her costs of this appeal 
from: the respondent. 


Pe, ey 
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The 24th January 1876. 


”. Present: 
The Hon'ble: W. F. McDonell, Judge. 


Perpetual Leases-—Lvichon. 
Case No. 2280 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, 
dated the 23rd June 1874, reversing a 
decision of the Moonsiff of Salikha, 
dated the 1st April 1874. 


Kulee Dass Rana (Plaintiff) Appellant, 
versus 


Nistarinee Bewa and another (Defendants) 
Respondents. 


Baboo Kumla Kant Sen for Appellant. 


Baboo Becharam Mookerjee 
for Respondents. 


Where a holding is held under an agreement of 
perpetual lease, the lessee cannot be ousted without 
notice. 


Tue plaintiff in this case sued for Rhas 
possession on the expiration of the term of 
his kabooleut, Both the Courts have ‘found 
that the plaintiff has failed to prove that he 
leased the land out for a term of five years. 
The Lower Appellate Court has found as a 
fact upon the evidence adduced that the lease 
was not for five years, but that the land was 
let out to the defendauts under an agree- 
ment of perpetual lease. Both the Courts 
have likewise held that no notice to quit 
was served upon the defendants. It seems 
to me that the Lower Appellate Court, 
when it found that no notice was served on 
the defendants, ought to have dismissed the 
plaintiff's suit, because if, as held by that 
Court, the holding was proved to have been 
held under an agreement of perpetual lease, 
the defendants certainly could not be ousted 
without notice. Whether a promise to lease 
is sufficient to give the defendants a valid title 
is a point which need not be enquired into in 
the present suit. The order of the Subor- 
dinate Judge dismissing the plaintiffs claim 
is therefore upheld, and this appeal is 
dismissed, but without costs. 


The 24th January 1876. 


Present: 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Transfer of Right of Occupancy. 
Case No. 19 of 1875. 


Special Appeal from a decision passed by 
- the 2nd Subordinate Judge of Mymen- 
singh, dated the 29th September 1874, 
affirming a*de¢cision of the Moonsiff. of 
amalpore, dated the 28th June 1873. 


Mahomed Tumeezooddeen Mundal (Plaintiff) 
Appellant, 


versus 


Lukhee Narain Dey Sircar and another 
(Defendants) Respondents. 


Baboo Nil Madhub Bose for Appellant. 


Baboo Doorga Mohun Doss for 
Respondents. 


A deed which purports to pass a mere right of occu- 
pancy in land, 18 invalid unless possession is taken under 
it by the transferee. š 


Garth, C.J.—Tam plaintiff in this case 
sues for possession of a 10 anna 6 pie share 
of a jote, on the allegation that he purchased 
the same from Soobul Mundul, the jotedar, 
on the 25th Bhadro 1278 (corresponding 
with 9th September 1871) since which date 
the plaintiff says he has had possession. 
The jote was attached by the defendant 
under a decree which he obtained against 
Soobul ; and on Soobul’s death in 1871, the 
defendant obtained a decrée against Meajan, 
the guardian of Soobul’s minor son, under 
which decree the property was sold and the 
defendant became the purchaser. 


The defendant says that the plaintiff never 
did purchase the property or take possession 
of it, and that his deed is a fabrication. 

The Lower Appellate ‘Court has decided, 
that as a matter of law, a deed such as that 
set up by the plaintiff, which purports to 
pass a mere right of occupancy in the land, 
is invalid, or at any rate invalid unless 
possession be taxen under it by the trans- 

feree, and he cites 
Pee R, j i, two authorities™ for 
his’ proposition. 
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We have looked into those authorities, and 
we think that as the Judge has found as a 
fact that the plaintiff never had possession of 
the property, he was right in decidiug that 
nothing did pass to the plaintiff by bis 
alleged transfer. 

The appeal will therefore be dismissed 
with costs. 





The 24th January 1876. 


Present: š 


The Honble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Execution Proceedings—Subsisting Attachment— 
Jurisdiction. 


Case No. 223 of 1875. 


Miscellaneous Appeal from an order 
passed by the Judge of East Burdwan, 
dated the 8th April 1575, reversing an 
order of the Moonsiff of Culna, dated 
the 28th September 1874. 


Sreenath Banerjee (Decree-holder) 
Appellant, 


/ 


wersus 


Purrum Sookh Chunder and another (Jadg- 
ment-debtors) Respondents. 


Baboos Bama Churn Banerjee and Bipro 
Doss Mookerjee for Appellant. 


Baboo Sreenath Doss for Respondents. 


Where execution had bean issued by a Sudder Ameen, 
and notwithstanding the proceedings were struck off the 
file, a consequent attachment was still pending when that 
office was abolished (by Act XVI of 1868), HELD, that 
the Sudder Moonsiff, who succeeded to the jurisdiction of 
the Sudder Ameen, had power to take up the case and 
issue execution p ings. 


Glover, J.—Wk have heard this miscel- 
Janeous appeal ex parte. No one has appenred 
for the respondent, his vakeel, Baboo 
Sreenath Doss, being, we are told, absent 
from Calcutta on business in the mofussil. 
It appears to us not proper, under the oir- 
eumstances, to postpone the hearing of the 
appeal on his account. 

The Judge says, that the question he has 
to decide is whether the sale of a certain 
property, belonging to the judgment-debtor, 
on the 28th January 1871, by the Sudder 
Moousiff of Burdwan, was legal or not. 


The original decree was passed by the 
Sudder Ameen of Baordwan on the 21st 
December 1865. The first execution waa 
taken out two years afterwards, and struck 
off on the 21st December 1867, the decree- 
holder having then got possession of the 
land decreed. There remained, however, 
certain sums due to the decree-holder for 
costs, 

Act XVI of 1868, which was passed a 
year after, abolished the office of Sudder 
Ameen. 

On the 31st August 1870, two years after 
the offics of Sudder Ameen was abolished, 
the decree-holder applied again for execu- 
tion for costs; and on this execution the 
property was sold on the 28th January 1871. 
The Judge going upon the proviso of Sec- 
tion 12 of the Act, considered that the 
striking off of the proceedings in 1867 was 
a final termination of the suit, aud therefore, 
when Act XVI was passed, no proceedings 
were pending in the Court of the Sudder 
Ameen which could be completed by the 
Sudder Moonsiff who succeeded to the old 
Court’s jurisdiction, But we find on turning 
to the record that, at the time the Act wag 
passed, there was on attachment pending at 
the instance of the creditor upon the pro- 
perty which was afterwards sold in 1871; 
and there is nothing shown upon which it 
could be presumed, or supposed, that the 
atiachment was withdrawn. And it has been 
frequently ruled by this Court that an 
attachment once made must be presumed to 
be subsisting until it is shown to have been 
withdrawn. There being, at the time when 
the Act was passed, nn attachment subsisting, 
it can hardly be said, we think, that there 
were no proceedings pending in the Court 
of the Sudder Ameen at the time when that 
office was abolished. And if proceedings 
were pending, then the Sudder Moonsiff, 
who succeeded to the jurisdiction of the 
Sudder Ameen, had power to take up the 
case and to issue execution proceedings. It 
aypears to me therefore that the sale of the 
28th January 1871 cannot be impugned on 
the ground of want of jurisdiction. 

But as a matter of fact the question as to 
the validity of the rale is only indirectly in 
issue in this matter, because it appears that 
the decree-holder has taken possession of tha 
property sold. What he now wants is to 
execute the decree for the balance of costs 
Which the decree-holder says is due to him, 
and if the proceedings were legally pending 
on the 28th January 1871 to keep this decree 
alive, the present application for the balance 

16 
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of thé debt being within three years from 
that time, is not barred by limitation. 

It appears t8 me therefore that the order 
of the Judge is not correct and it must be 
set aside, and that of the first Court restored 
with costs. 

Mitter, J.—I concur. 


The 24th January 1876, 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Application for Execution—Limitation Act (1X 
of 1871) Sch. 2, Art. 187. 


Case No. 340 of 1875. 


Miscellaneous Appeal from an order pass- 
ed by the Officiating Judgeof West 
Burdwan, dated the 28rd July 1875, 
affirming an order of the Moonstff of 
Bancoorah, dated the 15th May 1875. 


Lala Huree Sunkur Sahoy (Decree-holder) 
Appellant, 


versus 


Krishna Kant Dutt and another (Judgment- 
Debtors) Respondents. i 
Baboo Bama Churn Banerjee for 
Appellant. 


Baboo Bhowanee Churn Dutt for 
Respondents, 


A decree-holder having first asked the Court to attach 
certain ummoveable properties, applied subsequently for 
the issue of a warrant of arrest, and finally prayed the 
Comt not to proceed with those two applications, but to 
allow him to attach certain other properties; and this 
prayer was allowed. 

ELD, that this was virtually an abandonment of the 
two original applications which were virtually struck off, 
and that the last application was the one which came 
within the meaning of the new Limitation Law, Art. 167. 


Mitter, J—Wre think that in this cnse the 
judgment of the Lower Appellate Court is 
not correct. This appeal has been preferred 
by the decree-holder, the Lower Courts hav- 
ing held that the execution of the decree is 
barred by the law of limitation. 

It appears that the first petition for execu- 
tion, so far as it is material for the adjudica- 
tion of this appenl, was made on the 6th 
October 1871. The prayer of the decree- 
holder in that application was for the sale 
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of certain immovenble properties mentioned 
therein. The decree-holder, for some reason 
or other, did not proceed with that application; 
but on the 28th December 1871, he applied 
to the Court to issue a warrant of arrest 
against the debtor. Again, without proceed- 
ing with that application also, the decree- 
holder, on the 2nd March 1872, made a third 
application, asking the Court to attach certain 
immoveable properties and to biing them to 
sale for satisfaction of the decree. It 
appears that this was complied with, and 
certain properties, in accordance with that 
application, were attached and sold, aud part 
of the decree was satisfied. For the residue 
the present application was made by the 
decree-holder on the Ist February 1876. 
And the judgment-debtor has objected to the 
decree being put into execution on the 
ground that, under Article 167 of the new 
Limitation Act, the deciee is barred by the 
law of limitation. 

The Courts below have decided that, under 
that Article, the decree-holder’s right to exe- 
cute the decree has been barred. 

We do not think that this decision is cor- 
rect. Under the Article in question, the 
decree-holder is entitled to three years from 
the date “of applying to the Court to en- 
foree or to keep in force the decree or 
order.” In this case it cannot be said that 
the application of the 2nd March 1872 was 
not an application “ to enforce or to keep in 
force the decree.” No doubt, the application 
referred to in this part of the Article is the 
first application for execution. But, from 
the circumstances which we have mentioned 
above, the petition of the 2nd Mareh 1872 
may be fairly taken to have beeu the first 
petition to execute the decree by attachment 
and sale of certain property mentioned in that 
petition. It is true that two other previous 
applications were made to execute the decree, 
namely, on the 6th October 1871, and on 
the 28:h December 1871, in the firet asking 
the Court to attach certain immoveable pro- 
peities, and in the Inst to issue a warrant of 
arrest ; but it appears to us that when ulti- 
mately the decree-holder asked the Court 
not to proceed with those two applications 
but to allow him to attach certain other pro- 
perties and to sell them in satisfaction of the 
decree, nud when that prayer was allowed, 
it was virtually an abandonment of thé origi- 
nal applications which were made. It vir- 
tually amounted to an order for striking off 
the applications of those two dates. Althongh 
in point of form we do not find any such order 
existing on the record, but substantially the 
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proceedings of the Court in execution of this 
decree amounted to that. We therefore think 
that the application, dated the 2nd Mareh 
1872, was an'application mentioned in Arti- 
cle 167, which was put in by the decree- 
holder to enforce his decree. And as the 
present application has been made within 
three years from that date, the decree-holder 
is clearly within time, 

For these reasons we think that the deci- 
sions of the Lower Courts are not correct, 
and we accordingly reverse those decisions 
aud allow the judgment-creditor to proceed 
with the execution of his decree. 

The appeal is decreed with costs, 


The 25ıh January 1876. 


Present : 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hou’ble E. G. Birch, 
Judge. 


Ejectment—Termination of Tenancy. 
Case No, 2136 of 1874. 


Spectal Appeal from a decision passed by 
the Judge of Purneah, dated the 1st June 
1874, reversing a decision of the Joon- 
sif of Trikoulee, dated the 19th 
December 1873. 


Surroop Singh and others’ (some of the 
Defendants) Appellants, 


versus 


Baboo Pertab Singh (Plaintiff) Respondent. . 


Baboo Anund Gopal Paleet for 
Appellants. 


Mr. Trevelyan and Moonshee Mahomed 
Yusoof for Respondent. 


Where a Judge decreed a suit for ejectment on the 
ground that it was alleged in the plaint that the defend- 
ant’s tenancy was terminable and had terminated, and 
that the defendants had not raised in their statement 
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the question of its actual termination, the grounds of 
the affirmative conclusion ware held to be insufficient in 
law, the defence haying been that tHe tenancy was not 
terminable, 


Garth, C.J.—We think that this is a 
very clear case, and that the Lower Appel- 
late Court has mude a mistake. The plain- 
tiff’s case was, first, that the defendants were 
his tenants, and that their tenancy was one 
which was capable of being terminated ; and 
secondly, that their tenancy had actually 
terminated, ‘The defendants’ case was that 
they held under a tenancy which was not 
terminated, 


This being the contention on either side, 
the Judge of the Lower Appellate Court has 
found, and properly found, that the tenancy 
was established by the evidence, and that it 
was a terminable one; but when he came to 
deal with the question, whether the tenancy 
had actually terminated, ha seems to have 
found this question in the affirmative, on 
grounds which appear to us very insufficient 
in point of law. He says that the plaintiff 
having made an allegation in his plaint that 
the tenancy was terminable, and had termi- 
nated, and the defendauts not having raised 
in their statement the question of its actunl 
termination, “it appears from the pleadings 
and the evidence that the plaintiff is entitled 
to entry at once.” We really cannot under- 
stand what the learned Judge means by this. 
It is quite clear fiom the defendants’ state- 
ment, that they do not admit that the tenancy 
had terminated. Their defence was that it 
was not terminable, which implies that it 
had not been determined; and therefore it 
appears to us impossible to say with truth 
that upon the pleadings there is any admis- 
sion by the defendants that the tenancy had 
terminated. Nor can it be said, as it was 
contended by the plaintiff here, that the 
defendants admitted in the former suit that 
their tenancy had terminated. All that was 
admitied in that suit was, that they were 
tenants at a certain rent, and that the rent 
had been paid for a certaiu number of years. 

There was, therefore, no evidence that the 
defendants’ tenancy had come to an end, and 
we consider that the Judge had no ground 
for ao finding. His decision must therefore 
be reversed ; and we do not think it right 
under the circumstances to send the case 
back to him for a retrial. We confirm the 
decision of the Moonsiff, but at the same 
time we do not wish it to be understood that 
in confirming his decision we agree with all 
that he says in his judgment. The appeal 
will be decreed with coats in all the Courts, 
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The 25th January 1876. 


> 
Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Decree against the Dead— New trial. 


Case No. 133 of 1875. 


Miscellaneous Appeal from an order 
passed by the Judge of Hast Burdwan, 
dated the 2nd April 1875, affirming an 
order of the Moonstff of Cuina, dated 
the 20th November 1874. 


Shama Poddo Moitro and another (Judg- 
ment-debtors) Appellants, 


versus 


Dino Nath Bagchee and others (Decree- 
holders) Respondents. 


Baboos Taruck Nath Sen and Gopee Nath 
Mookerjee for Appellants. 


Baboo Kalee Prosunno Dutt for e 
Respondents. 


Where a suit, which had been decreed in the first 
Court, was dismissed in appeal after the death of the 
plaintiff, and the representatives of the latter had not 
aided in keeping the appellant ignorant of his death, 
the High Court met the difficulty, as to executing a 
decree against a dead man, by directiug the Lower 
Appellate Court to try the appeal de novo, making the 
dead man’s representatives respondents. 


Glover, J. — NeeL Monee Moitro 
brought a guit against the judgment-creditors 
in this case, and got a decree on December 
16th, 1878. The defendants appenled and 
got the decree reversed, and Neel Moonee’s 
suit dismissed. They then took out execu- 
tion for costs and wassilat (Neel Monee 
having taken possession under the original 
decree ), but were opposed by the sons of 
Neel Monee, ou the ground that their futher 
had died previous to the decree in appeal, 
and that that decree was therefore infruc- 
tuous. Their other objections as to the 
Wosgilat need not be considered, as nothing 
in this appeal turus upon it. 


' Both the Courts below, whilst holding it 
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proved that Neel Monee was dead when the 
decree of the Appellate Court was passed in 
favor of the defendants, consider that Neel 
Monee’s sons, by their conduct in allowing 
the appellants to proceed in ignorance of the 
fact of Neel Monee’s death, and by their 
presence and defence of the original decree, 
have put themselves out of Court, and should 
not be allowed to benefit by their own 
laches. ; 

It appears that the sons made an attempt 
to prefera special appeal to this Court 
ngainst the Lower Appellute Court’s decree, 
but were not allowed to do se on the ground 
that they were. not on the record, and had 
not proved themselves to be heirs or repre- 
sentatives of the deceased Neel Monee. 

Had Neel Monee’s sons been both present 
when the case against their father was heard 
in appeal, it might perhaps have been held 
that they substantially, ifnot formally, repre- 
sented the decree-holder ; but this was not 
the case. One son only was present, and 
the other was not represented by the vakeel, 
for his powers had ceased with Neel Monee’s 
death, and he had got no fiesh vakalutnamoh 
from the sons. The execution has been 
allowed to proceed against the sons because 
they, at the hearing of the appeal, fraudulently 
kept back from the appellant the know- 
ledge that the decree-holder Neel Monee was 
dead ; but the son who was not present at the 
trial could not have done so. 

It may well be doubted, I think, whether 
anything could make effectual a decree which 
was passed against a deceased person, but in 
this case there is this further diffculty that 
Neel Monee’s representatives (meaning all 
of them) cannot be said to have aided in 
keeping the appellant in ignorance. 

The only way of meeting the difficulty, as 
it seems to me, is to direct the Subordinate. 
Judge to try the appeal de novo after taking 
from the appellant evidence ns to the death 
of Neel Monee, the decree-holder, and as to 
the number and names of his representatives, 


and after having made these last persons 


respondents in the appeal. 

The result, so far as the decision in appeal 
is concerned, will probably be the same as 
before, but the respondents, the heirs of Neel 
Monee, will not be debarred from preferring 
a special appeal, as' they have been. 

We must reverse the order of the Courts 
below I think, but, under the circumstances, 
without costs, and direct the Subordinate 
Judge to hear the appeal over again. 

Jitter, J.— I am also of the same 
opinion. 
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The 27th January 1876. 


Present: 


The Hon'ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Auction- Purchaser under Rent Laws. 66— 
Under-tenures. 


Case No. 2281 of 1874. ' 


Special Appeal from a decison passed by 
the Judge of West Burdwan, dated the 
10th August 1874, affirming a decision 
of the Moonsiff of Bancoorah, dated 
the 16th September 1878. 


Raj Bullubh Mitter (Plaintiff) Appellant, 
versus 


Sreeram Sircar and another (Defendants) 
Respondents. 


Baboo Bamachurn Banerjee for Appellant. 
Baboo Nil Madhub Sen for Respondents. 


The right which an auction-purchaser has, under the 
Rent Law s. 66, to do away with under-tenures, cannot 
be executed without a suit first having been instituted, 
the mere fact of purchase being insufficient to set aside 
incambrances. 


Glover, J.—TuHrIs was a suit to set aside 
a summary order given under Section 246 
of the Code of Civil Procedure. The 
plaintiff's allegation was that one Kartick 
Chowdhry, against whom he got a decree, 
possessed certnin mokurruree rights in the 
village in question, and he wished to have 
those rights sold in execution. 

The defendant contended that whlintever 
Kartick’s rights might have been, supposing 
he had any, they were extinguished by the 
defendant's purchase of the under-tenure of 
the original tenant in the zemindaree, viz., 
Haree Sunkur Mookerjee. By that pur- 
chase he acquired the tenure ‘free of all 
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incumbrances, was entitled to and had in 
fact ejected Kartick whose rights and inter- 
ests the plaintiff wished to have sold. 


The Lower Appellate Court has decided 
the question upon the tights which an auction- 
purchaser has under Section 66 of the Rent 
Law to do away with under-tenures, and has 
found moreover that the defendant Kartick 
was not a mokurureedar as stated in the 
plaint, but that he held a sort of right which 
by the custom of the district was transfer- 
able. The right was called jumai right. 
Aud the Judge thought that such a right 
was by the Rent Law liable to be done away 
with at the option of an auction-purchaser. 
This was the only point decided in the cnege. 

We do not think that the Judge’s order ia 
correct even so far as it goes, because 
granting that Huree Sunkur Mookerjee was 
the original under-tenant in the zemindaree, 
and that a purchaser at an auction-sale of his 
rights would be entitled to set aside any 
incumbrance made by Huree Sunker Mook- 
erjee without the written consent of his 
landlord, still, as has been held by frequent 
decisions of this Court, such a right could 
vot have been executed without a suit first 
having been instituted. Such tenures as 
those made by Huree Sunkur Mookerjee 
would be voidable, but not necessarily void. 
The mere fact of the purchase would not be 
sufficient to set aside the incumbrances : the 
purchaser would have to bring a suit for the 
purpose. 


But before it becomes necessary to decide 
this questiou, we must first see whether 
Kartick, the defendant No. 2, and the judg- 
ment-debtor of the plaint:ff, was in possession 
at the time of the attachment of the land 
which the plaintiff wished to have sold. If 
he was in possession at that time, then clearly 
there was something which the judgment- 
creditor who hnd a decree against Kartick 
would have a right to put up to sale in 
execution. This seems to us to be the 
point to which the Judge’s attention should 
have been primarily directed. If Kartick 
was not in possession then there was nothing 
to be sold. Butif he was, then there, was 
something which the decree-holder could sell 
in execution of his decree leaving the defend- 
ant No. 1 to take such steps as he might 
think proper to get rid of the under-tenure 
which Huree Sunkur Mookerjee is said to 
have made. ` 

The case is remanded to the Judge to 


come to a decision on tbat point. Costs 
will follow the result. . 
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The 28th Junuary 1876. 
® 
Fresent : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Execution-Sale— Ancestral Properly—Limilation. 
Case No. 2278 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 18th July 1874, reversing a 
decision of the Movoosiff of Balepore, 
dated the 21st Murch 1874. 


Krishto Mohun Shaha (Plaintiff) Appellant, 
versus 


Bacharam Mookerjee (one of the Defendants) 
Respondent. 


+ 


Baboo Luckhee Churn Bose 
for Appellant, 


Baboo Amarendro Nath Chatterjee 
for Respondent. 


Where property was sold in 1867 as ancestral pro- 

rty ın execution of a decree in respect of a debt fue, 
the judgment-debtor’s son cannot now sue to set aside 
the sale on the ground that the property was his self- 
acquired property and not lable for the debts of his 
father. 


Glover, J.—TaeEnrs is no ground for this 
special appeal. The deed on which the 
plaintiff brings the suit not having been 
registered does not operate as a mortgage 
lien upon the property. His decree there- 
fore was a simple money-decree, and before 
that decree was passed, the property against 
which the plaintiff wishes his decree to oper- 
ate had been sold in execution of a decree 
against Jogeshur in respect of a debt due 
by Jogeshur’s father, and was purchased 
by the defendant for valuable consideration. 
It is said that it bas now been found that 
the property was the self-acquired property of 
Jogeshur. However that may be, it is clear 
that in 1867 this property was declared 
liable for the debts of Jogeshur’s father, and 
Jogeshur allowed the sale of the property 
to proceed without making any objection to 
the legality or propriety of that,order. 

It is clear that Jogeshur could not now 
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bring a suit to set aside the sale on the 
ground that the property was his self-acquir- 
ed property and not Jiable for the debts of 
his father. A fortiori, the decree-holder, 
who has got a money-decree against Jogeshur 
eight years subsequent to the date of the 
other decree on which the property was 
sold, could not do go. 
The appeal is dismissed with costs. 


The 28th January 1876. 


` ‘Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Appeal — Objections — Issues. 
Case No. 2053 of 1874. 


Special Appeal from a decision passed by 
the Judge of Bhauaqulpore, dated the 
22nd May 1874, modifying a decision of 
the First Moonsiff of Monghyr, dated the 
16th February 1874. 


Toree Mahtoon and others (Plaintiffs) 
Appellants, 


VETSUS 


Baboo Ram Sahoy Singh and others (Defend- 
ants ) Respondents. 


Mr. M. Ï. Sandel and Aoonshee Mahomed 
Yousuff for Appellants. 


Mr. C. Gregory for Respondents. 


A suit for enhancement of rent was defended on two 
grounds, the first of which was overruled but the second 
succeeded, and the suit was dismissed. Plaintiff appealed, 
and the second ground having been overruled in 
appeal, the respondent (defendant) again put forward 
m objection which had been overruled by the first 

urt. 

HeEtp that, under the circumstances, it was not too late 
for him to take that objection. 


Mitter, J.—We think that the special 
appellant is entitled to have this case re- 
manded upon the ground that the Lower 
Appellate Court has` not tried the question, 
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whether the tenure of the defendant is liable 
to enhancement or not. As regards this 
question the case stands thus :— 

The defendant defended this suit upon 
two grounds : 

First,—That the tenure being a muku- 
ruree tenure and the rent not having varied 
for twenty years, the tenure was protected 
from enhancement. 

And secoudly,—That the rent claimed 
was not fair and equitable. 

The Moonaiff who tried the case first, 
upon the first of these two questions came 
to the conclusion that the defendant’s tenure 
was liable to enhancement. But upon the 
other question he decided the case in favor 
of the defendant, and dismissed the suit. 

There was sn appeal preferred by the 
plaintiff, and upon that appenl the Judge 
thought that, upon the question of rent, the 
evidence before him was not sufficient to 
enable liim to come toa satisfactory conclu- 
sion. He therefore remanded the case to 
the Moonsiff for further investigation. ‘ 

The Moonsiff, upon remand, decided this 
question in favor of the plaintiff, aud award- 
ed him a decree. 

Upon the case again coming up before the 
Appellate Court, the District Judge, with 
reference to the objection of the defendant 
as to the liability of his tenure to enhauce- 
ment, says, that it was too late for the de- 
fendant to take this objection before him, 
and upon that ground he refused to enter 
into it, 

We think that he is not right in declining 
to enter into the question. The suit of the 
plaintiff stood dismissed by the original judg- 
ment of the Moonaiff ; and so long as the 
judgment of dismissal was in favor of the 
defendant, he might not have considered it 
necessary to raise the other question,—namely, 
whether his tenure wus liable to enhancement 
or not. But so soon as the judgment passed 
in his favor upon the question of rent was 
found not sustainable, he at once put forward 
this objection before the Appellate Court. 
We think, under the circumstances stated 
above, it was not too late for bim to take 
that objection. We therefore think that 
there has been a defect in the investigation 
of the case, inasmuch as the Judge has not 
given his opinion upon this question which 
the special appellant was entitled to raise 
before him. We therefore remand this case 
to the Lower Appellate Court for an adjudi- 
cation upon this question. 

Costs will abide the result, 

Glover, J.—I concur, 
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The 29th January 1876, 


Present: À 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Execution of Decree—Priority of Decree carry- 
ing Lren— Double Sule—Special Decision not 
having general Force. 


` Case No. 117 of 1875. 


Spectal Appeal fiom a deciston passed by 
the Second Subordinate Judge of Tip- 
perah, dated the 30th September 1874, 
reversing a decision of the Additional 
Moonsiff of Amirgaon, dated the 6th 
August 1878. 


Mahomed Danish (Plaintiff) Appellant, 
versus 


Mahomed Kaem and another (Defendants) 
Respondents. 


Baboo Oomesh Chunder Banerjee for 
Appellant. 


Baboo Sreenath Banerjee for Respondents. 
Ld 


A talook belonging to J was first purchased by R K 
ata sale in execution of a money-decree, and again 
purchased by O M ın execution of a decree which gave 
the benefit of a mortgage. As purchaser of a share of 
C M s rights, M D brought a suit for rent against M K, 
who pleaded that he had paid the rent to R K, who 
intervened, asserting his title as purchaser, and alleging 
actual possession. The Judge decided on 9th August, 
1872, that the decree under which O M purchased gave 
him priority over R K, In special appeal, the defend- 
ants rejoined that this decision had been practically set 
aside by the High Court having decided that the decree 
under which C M purchased was simply a money-deerce 
carrying with it no lien, 

As this decision of the High Court was made in 
another suit between different parties which related to 
other lands sold under the decree under which C M 
purchased, it was HELD that 1b could not affect the 

laintifPs position, and that the decree of the 9th August 
1872 remained in full force and must be executed, 


Macpherson, J.—In thia suit it appears 
that Jugodeswari owned a certain talook 
known as No. 42-1, and some other talooks 
also. 

In 1275, that talook 42-1 was purchased 
by the respondent, Ram Kumar, at a sale held 
iu execution of a decree against Jugodes- 
wari, Subsequently, at a sale held in execu- 
tion of another decreg against Jugodeswari, 
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talook 42-1 was again sold, aud was pur- 
chased by one Qhowdhry Manji. 

The plaintiff sued the respondent Maho- 
med Knem for rent of some of the lands of 
talook 42-1, alleging that he (the plaintiff) 
had purchased a four-auna share of Chow- 
dhry Manji’s rights in these lands. The 
defendant pleaded that he had paid the rent 
to Ram Kumar, who was entitled under his 
purchase in 1275 to receive it; and Ram 
Kumar intervened in the suit, asserting his 
title as purchaser, and alleging himself to be 
in actuol possession under that title. 
` The plaintiff's conse is, that his title is better 
than Ram Kumar’s, because Chowdhry Manji 
purchased under a decree which gave him 
the benefit of a moitgace of these lands, 
and which entitles him to priority, although 
the sale at which he purchased is later 
in date than that at which Ram Kumar 
purchased. ‘The plaintiff, moreover, says, that 
the question has been already conclusively 
decided as between himself and Ram Kumar 
in another suit. That suit related to other 
lands forming part of tnlook 42-1,—Chowdhry 
Manji and Rum Kumar were parties: nnd 
the Judge, on the 9th of August. 1872, 
decided that the decree under which Chow- 
dhry Manji purchased gave the purchaser 
the benefit of a prior mortgage, and there- 
fore gave him priority over Ram Komar, 
who purchased under o common money- 
decree. a 

But to this the respondents rejoin that, 
although the decree of the 9th of August 
1872 has never been formally reversed, it 
has been so practically by a decision of the 
High Court to the effect that the decree 
under which Chowdhry Manji purchased 
was nothing more than a simple decree for 
money, and carried no lienof any sort with 
it. The High Court so decided in another 
suit between different parties, whitch related 
to other lands sold under the decree under 
which Chowdhry Manji purchased. This 
was on the 18th of February 1873: and 
the High Court did then, no doubt, decide 
as between the patties before it, that the 
deoree in question did not give purchasers 
under it the benefit of the prior mortgage. 

Both the Lower Courts were at first of 
opinion that the District Judge’s decision 
of August 9th, 1872 being between the same 
pmties, coucluded the question: aud they 
decreed accordingly in favor of the plaintiff. 
But the Subordinate Judge subsequently 
‘changed his mind, and, having granted a 
review of his judgment, held that the Dis- 
trict Judge’s decision. was not conclusive, 


ns the later decision of the High Court 
showed it was wrong. 

But the parties to the present suit were not 
parties tothe case which came in appeal before 
the High Court. That being g0, the plaintiff's 
position cnnnot, in our opinion, be affected by 
the decision of the High Court. Rightly 
or wrongly, the District Judge’s decision 
and decree of the 9th of August 1872 
remain unreversed and in full force ; and we 
cannot refuse to give effect to them. 

The District Judge, in his judgment of 
the 9th August 1872, relies on a previous 
decision of hig own in another case: and he 
states, that the date of that decision was the 
19th of August 1871. The respondent's 
pleader asserts that the decision thus referred 
to is the very one which was biought up 
here in appeal, and was declared by the 
High Court to be wrong on the 18th Febru- 
ary 1878. But there is nothing to show 
that this is so. A reference to the record, now 
remaining here, of that appeal, which was 
decided on the 18th February 18738, shows 
that the’decree appealed against was dated 
the 14th of August 1871. So that, as the case 
stands before us, it is impossible to say that 
the District Judge’s original decision of 
August 19:h, 1871 (to which he refers in his 
Inter judgment of August 9th, 1872) was 
ever in fact revérsed. 

But even if it were proved to have been 
subsequently reversed, it seems to us it 
would not benefit the respondents. For the 
original decree of the 9th August 1872 still 
remaining in force, we are bound to give 
effect to it, and to sny that it concludes the 
question as between these parties. 

It may or may not be that the decision of 
August 1872 ought to have been reversed 
when the ruling of the High Court in the 
other case became known. But with that we 
have nothing todo. So long ns the decree 
of August 9th, 1872, remains in force, we 
are bound to give eff-ct to it in the same 
way as to any other decree. 

Taking this view of the case, we think 
that the Subordinate Judge was wrong iu 
reviewing and reversing his decision of tha 
Oth of March 1874. 

The question remains as to what decree 
we ought to make now. The original and 
only defendaut was Mahomed Kaem, who was 
sued for rent as being the tenant in actual 
possession, Ram Kumar chose to intervene, 
und in his written statement declares he has 
received all the rent, and is alone entitled 
toit. The Lower Appellate Court finds as a 
fact thut Rum Kumar has received from the 
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ryotall the rent claimed in this suit. Ram 
Kumar having of his own free will become a 
defendant, and being found by the Subordi- 
nate Judge to have received “the entire 
rent of the period in suit,” it seems to us 
thnt he now is liable, as well as the other 
defendant (the actual tenant) to’make it good 
‘to the plaintiff. 

We reverse the Subordinate Judge's 
decrees and give judgment in favor of the 
plaintiff for the amount claimed in the plaint 
against Ram Kumar and the original defend- 
ant: and the appellant (plaintiff) is also 
entitled to have from them his costs in all 
the Courts, a 


=a = 


The 2nd Febraary 1876. 
Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Mesne Profits—Splitting a Cause of Action. 
Cose No. 1628 of 1874.. 


Special Appeal from a decision passed by 
the Officiating Jadge of Sylhet, dated 
the 24th April 1874, affirming a decision 
of the Subordinate Judge of that äis- 
trict, dated the 27th August 1878. 


Ram Ruttun Audo and others (Defendants) 
Appellants, 


Versus 


Ram Chunder Pal and another (Plaintiffs) 
Respondents. 


Mr. Ghose and Baboos Nullit Chunder Sen 
and Bharut Chunder Dutt for Appellants. 


Baboos Hem Chunder Banerjee and Joy 
Gobind Shome for Respondents, 


Ina suit for possession in which mesne profits are 
expressly prayed for, the plaintiff is bound to put for- 
ward his whole claim for such profits, and is not entitled 
2. er a portion to be made the subject of another 

Macpherson, J.—Twis suit is barred 
under Section 7 of the Civil Procedure 
Code, being in respect of a claim arising out 
of the same cause of action as that which 
was the subject of n former suit, so far as 
the latter was a suit for mesne profits. 

In the former suit, the plaintiffa sued for 
possession and also for mesne profits from the 
date of commencing that suit‘ until they 
should actually get possession, And they 
obtained a decree accordingly. 


Now they sue for mesne profits for the time 
prior to the institution of that suit. The 
appellants contend that thi@ suit ought to 
be dismissed under Section 7 because the 
present claim is in fact a part of the 
claim for mesne profits, na portion of which 
claim was asserted by the plaintiffs and was 
dealt with in the former suit. 

We think that this is so. ‘There is no 
doubt that, under Section 10, a claim for the 
recovery of land, and a claim for the mesne 
profits of the land, are distinct causes of 
action, And it is true that Section 196 
authorizes the Court in a suit for land to 
give a decree not only for possession, but for 
mesne profits from the date of suit, even 
though mesne profits are not specially prayed 
for in this suit. 

But in the instance before us, the plaintiffs 
distinctly made mesne profits one of the sub- 
jects of the former suit, and expressly prayed 
in their plaint that mesne profits might be 
given to them for a period which they indi- 
cuted. Having done that, they ought t» 
have put forward then their whole claim for 
mesne profits, and were not entitled to re- 
serve the portion now sued for aud to mak» 
that portion the subject of another suit, A 
decision reported in Weekly Reporter 1864, 
page 298, is quoted as an authority in 
favor of the plaintiffs. But that case is not 
in point; because there (as is expressly 
stated in the judgment) the Court awarded 
tMe waasilat though the plaintiff did not 
ask for it. The plaintiffs now before us did 
in their former sait expressly sue for mesne 
profits, which makes the two cases very 
different. 

We set aside the decree of the Lower 
Appellate Court and dismiss the plaintiff's 
suit as against all the appellants before us. 

We mny add that we have very little 
doubt that the whole of this litigation has 
been wrongly framed, and that if these suits 
had been properly conducted in the Court of 
first instance, the plaintifs never could have 
succeeded either in the former or in the 
present suit, The circumstances must be 
indeed very special and péculiar and the evi- 
dence very distinct and strong which would 
warrant a decree for possession, or a deciee for 
mesne profits aguinst some 130 defendants, 
when in fact each (or almost each) of these 
defendants held a separate parcel of the 
land claimed and had no interest against the 
plaintiffs, save as regards his own particular 
plot of land. 

The appellants are entitled to their costs 
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‘here und in the Court below. 
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The 2ad February 1876. 


: Present: . 


The Hovw’hle Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Terminable Lease—Right of Occupancy. 
Case No. 2610 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Pui neah, dated 
the 19th August 1874, reversing a dect- 
ston of the Moonsiff of Kishengunge, 
dated the 29th May 1874. , 


Saikh Ebadutoollah (Plaintiff) Appellant, 


- 


VETSUS 


Shaikh Mohomed Ali and another 
(Defendants) Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


Baboos Rajendro Nath Bose and Taruck 
Nath Paleet for Respondents. 


Where a lease contained a provision to the effect that, 
at the expiration of the term, the landlord should be at 
liberty to enter into a settlement with any one he 

leased, and so put an end to the lessee’s tenure, and the 
dlord, notali die, allowed the tenant to continue 
his occupation paying rent as before H&LD that, under 
the cicumstances, there was nothing in the stipulatio 
itself which operated to negative or freee the tenants 
right of oceupaney. 


Garth, C.J.— We think that the decision 
of the Subordinate Judge is perfectly correct. 
He has found as a fact that the defendants 
and their ancestors lave been in possession 
of the disputed land as jotedara for upwards 
of twenty years, renewing from time to time 
the engagement under which they held it; 
and they are uo doubt entitled prima facie 
to a right of occupancy. 

But then the plaintif says, that, in the 
month of Kartick 1275, the defendant, 
Muhomed Ali, took a lease from him of the 
land for three years, and that there was an 
express provision iu that lease, that at the 
expiration of the term the landlord should 
be at liberty to enter into a settlement with 
any one he pleased, and so to put an end to 
the defendants’ tenure. 

This, the plaintiff contends, is an express 
stipulation, within the meaning of Section 7 
of Act VIII (B.C.) of 1869, which is con- 
trary to, and destructive of, the defendants’ 
right of occupaucy. i 


C] 


That provision is nothing more than the 
Jaw would imply in the case of every lense, 
ond is one which the landlord was at liberty 
to avail himself of or not as he pleased. 
But the Judge has found that in this 
instance he did nothing of the kind. He 
nllowed the defendants to continue their 
occupation, paying rent ns before ; and we 
think that under those circumstances there 
was clearly nothing in the stipulation itself 
which operated to negative or destroy the 
defendants’ right of occupancy. 

The appeal ewvill therefore be dismissed 
with costs. 


s 


The 3rd February 1876. ` 


Present : 
A. G. Mnepherson and G. G. 
Morris, Judges. 


Landlord and Tenant— Acquiescence. 


The Hon'ble 


Appeal under Section XV of the Letters 
Patent ‘from the decision passed by the 
Howble W. F. McDonell, one of the 
Judges of this Court, dated the 29th 
July 1875," in Special Appeal No. 2674 
of 1874, 


Muddun Mohun Roy Chowdhry (one of the 
Defendants) Appellant, 


VETSUS 


Chunder Sekhur Bhuttacharjee and another 
(Plaintiffs) Respondents. 





* The 29th July 1875. 
Present : 
The Hon'ble W. F. McDonell, Judge. 
; Case No. 2674 of 1874. 
Special App eal from a decision 
Judge of Furreed, 
ing a decision of the 
Tih April 1874, 
Modun Mohun Roy Chowdhry (one of the Defendants) 
Appellant, 


the Additional 
dated the 24th July 1874, revers- 
Afoonsiff of Bhanga, dated the 


VET SUS 


Chunder Sekhur Bhuttacharjee and another (Plaintiffs) 
Respondents. 


Dass and Chuader Afadhub Ghose 


Baboos Kalee Mohun 
f for Appellant. 


Baboos Rash Behary Ghose and Kashes Kant Sein for 


Respondents. 
On this case being taken up, a preliminary obj ection 
was raised that under Section 102 of Act VIII (B.C.) of 


' | 1869, no appeal lay; but as it appears that as between 
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Afr. N. T. Allan and Baboos Ashootosh 
Dhur and Kalee Mohun Doss for Appel- 
lant 


Baboos Rash Beharee Ghose, Kumla Kant 
Sen, and Kashee Kant Sen for Respond- 
ents. 


A tenant cannot afterwards be held liable for rents 
` which he pays to a third party (co-sharer) with the 
acquiescence of his landlord expressed or implied; and 
where the relation of landlord and tenant ceases with 
the consent of the landlord, the laadlord cannot again 
claim rent unless he ahows how or when the relation 
revived. 


Macpherson, J.—We think in this case 
that the judgment uppealed against must be 
reversed, and that the decision of the 
District Judge must be set aside, and the 
case remanded to the Court of first instance, 
in order that that which is the real issue 
in the suit may be decided. 

The Courts seem to us to have rather lost 
sight of the real point they had to determine, 
namely, whether the ryot, who was sued for 
rent was the ryot of the plaintiff, aud liable 
to pay him rent. ‘The ryot in his written 
statement distinctly pleads that he is nota 
tenant of the plaintiff, and that is his real 
defence, though he unfortunately for himself 
goes on in bis written statement to explain 
how he ceased to be the plaintiffs’ tenant, by 
entering into details as to an arrangement 
of the plaintiff with one Anund Moyee, onder 
which the rent became payable and was in 
fact thenceforth paid to Anund Moyee. 

Now, there seems to be no doubt, that for 
years past, the rents have been puid by tle 
ryot defendant to Anund Moyee and not to 
the plaintiff; and the real issue to be tried 


the plaintiff and the intervenor a question of right or 
title to land has been determined by the judgment, this 
objection cannot prevail. In special appeal ıt is observed 
that the grounds on which the Lower Appellate Court 
has found that the exchange has not been made ont are 
not sufficient and correct, but the reasons which have 
been given by the Judge for arriving at this finding 
cannot be questioned in special appeal. The Judge has 
decreed the appeal with costs and interest at 6 per cent., 
but it 18 clear that in giving a decree for the full amount 
he bas made a mistake in that in the commencement of 
his judgment, he says :—“ There seems to be no dispute 
“ that the whole rent is Rs. 23 as. 12 gds. 5 as stated 
“by the defendant, and not Rs. 26 as. 8 eds. 54 as 
“alleged by the plaintiff,” and this would reduce the 
plaintiffs’ claim proportionately. This error in the 
decree will be accordingly amended, but the appeal must 
be dismissed with coats, 
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‘is, whether, during the time for which the 


rent which is sought to be yecovered in this 
suit, the ryot defendant was the ryot of the 
plaintif. The question is not whether the 
ryot can prove the terms of the butwara 
between Anund Moyee and the plaintiff, but 
whether the plaintiff can prove that the ryot 
defendant is now his tenant and bound to 
pay rent to him (the plaintiff), In order to 
ascertain this, the Court must decide distinct- 
ly for how many years the ryot defendant 
has as a matter of fact paid the entire rent 
of the tenure to Anund Moyee. Another 
issue will be, whether the rents paid to 
Anund Moyee were pnid to her with the 
consent or acquiescence of the plaintiff, and 
when did the plaintiff first object to the renta 
being paid to Anund Moyee. If the rents 
were in fact paid with the plaintiffs consent 
to Anund Moyee for many years, the plain- 
tiff must show on what ground it is that 
he contends that nt this present time the 
relation of landlord and tenant subsists 
between him and the ryot defendant. If tha 
relation of landlord and tenant ever ceased 
by the consent of the plaintiff (at the time 
that the ryots began to pay rents to Anund 
Moyee, or otherwise), how or when did it 
become revived. 

It is a mistake to suppose that because 
the ryot admits that he or those under whom 
he claims once upon a time many years ngo 
pgid rent to the plaintiff, the relation of 
landlord and tenant is thereby admitted to 
exist now. The case ieally turns much more 
upon the conduet of the parties during receut 
years than upon any question as to the terms 
of the agreement which is said to have been 
entered into between the plaintiff and Anund 
Moyee. It by no means follows that because 
the ryot defendant cannot prove that agrec- 
ment, he is therefore liable to the plaintiff for 
the rent now sued for. He is not liable for 
the rent, if it be true that he has (as alleged 
by him) paid the rent to Anund Moyee with 
the plaintiff's consent. Whatever the posi- 
tion of Anund Moyee and the plaintiff may 
be, the ryot defendant cannot be held Liable 
now for any money which he paid to Anund 
Moyee with the acquiescence, expressed or 
implied, of the plaintiff. 

The case will have to go back to the first 
Court for retrial, the parties being at liberty 
to adduce fresh evidence, 
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The 8th February 1876. 
a + 
Present : 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges, 


Joint Hindoo Family— Ancestral Properiy— 
Partition. 


Case No. 685 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Bhaugul- 
pore, dated the 29th December 1873, 
affirming a decision of the Moonsiff of 
Begusurat, dated the 29th April 1872. 


Shaikh Sherajooddeen Ahmed and others 
(Defendants) Appellants, 


VETSUS 


Horel Singh (Plaintiff) Respondent. 


Mr. R. E. Twidale and Moonshee Mahomed 
Yusoof for Appellants. ‘ 


Baboo Kali Kissen Sen for Respondent. 


The fact that one member of a joint family is separate 
in residence and mess, in no ey affecta hia position as 
to the ancestral property until a separation in estate 
has taken place. 


Macpherson, J.—Tux plaintiff in his plaint 
states that he is separate from his father and 
brother in residence, food, and business. He 
algo states in his plaint that he is entitled 10 
recoyer possession of his share by partition. 
As he finds it necessary to sue for a partition, 
it ia clear that no partition or separation in 
estate has yet taken place. And in fact it is 
not disputed that the plaintiff is joint in 
estate with his father and the other members 
of his family, although it may be true that 
he does not reside with them or eat with 
them, ond that he transacts certain business 
separately. 

If he is joint as regards the ancestral estate, 
then this case falla within the principle of the 


decision of the Privy Council in the case of 
Girdharee Lall versus Kantoo Lall (A XI 
Weekly Reporter, 56). The fact that one 
member of the family is separate in residence . 
and mess, in no way affects his position as to 
the ancestral property until a separation in 
estate has taken place. 

It is clear that the present case must be 
governed by the decision of the Privy Coun- 
cil just referred to. The original debt is not 
shown to have been incurred for any impro- 
per purpose, and the property which is the 
subject of suit Was sold to save the rest of 
the estate. P 

The decree ofthe Lower Courts must be 
reversed, and the plaintiffs suit dismissed 
with all costs. 


The 8th February 1876. 


Present: 
The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Unstamped Potiah—Evidence—Aigh Courts 
Powers, 


Case No. 231 of 1874. 


Regular Appeal from a decision passed 
by the Judicial Commissioner of Lohar- 
dugga, dated the 21st May 1874, 


Dewan Koonjo Lall and others (Defendants) 
Appellants, 


versus 


The Court of Wards (Plaintiff) Respondent. 


Mr. R. T. Allan and Baboo Luekhee Churn 
Bose for Appellants. 


Baboo Unnoda Pershad Banerjee for 
Respondents, 


Where a jagheer pottah, tendered as evidence by the 
defendant, was rejected as not being properly stamped 


~ 
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without any formal order to that effect or any direction 
to pay in the stamp fee and fine, the High Court con- 
sidered that it ought to interfere and to order that the 
defendant be permitted to put in the amount due as 
stamp fee and fine, 


Glover, J.—Tusre is nothing on the 
record to show that the defendant’s vakeel 
had notice that this jagheer pottah would 
be rejected unless properly stamped and 
the fine under Act X of 1862 pnid. 


The issues were fixed on the 13th 
January 1874; the evidence wes taken on 
the 8th and 18th of May of that year; the 
pottah was rejected on the 20th of the 
month. There is no formal order rejecting 
it, or any direction to the defendant to pay 
in the stamp fee and fine. 


It is hardly probable that the defendant, 


after going to so much expense in defend- | 
ing the suit, would have hesitated at paying | 


the small amount (Rs. 10-8 annas) due ns 
stamp fee and fine, had she. been duly in- 
formed that such payment was necessary. 


The Judicial Commissioner no 
Btates in his judgment that permission to 
put in the amount was given and not taken 
advantage of, but there is nothing on the 
record to show this, and no formal order 
anywhere recorded. 


This is a case, we think, in which we ought 
to exercise the powers conferred upon us 
by luw, and to order that the defendant be 
permitted to put in the amount due as stamp 
feo and fine. ~* 


And this will necessitate a further enquiry 
into the genuineness of the pottah. The 
Judicial Commissioner is requested to take 
up this part of the case de novo, and to 
examine the witnesses produced by the 
defendant in support of the grant of the 
pottah to Golemerich, giving at the same 
time an opportunity to the plaintiff to rebut 
that evidence if it be*thought expedient to 
do 80. i 


The appeal will remain on the file of this 
Court, and the case will be disposed of on 
receipt of the additional evjdence now 
ordered to be taken. The Judicial Com- 
missioner is requested to return the recoid 
to this Court as soon as possible. 


doubt | 


The 9tly February 1876. 
Fd 


Present: 


The Hon’ble A. `G. Macpherson and G. G. 
Morris, Judges. 


Indigo Concerns—Firms—Right of Occupancy. 
Case No. 784 of 1875. 


Spectal Appeal from a decision passed by 
the Second Subordinate Judge of Raz- 
shahye, dated the 25th January 1878, 
affirming a decision of the Moonsiff of 
Pubna, dated the 5th September 1874. 


H. H. Cannan, Liquidator, Agra and Master- 
man’s Bunk (Defendant) Appellant, 


versus 


Kylash Chunder Roy Chowdhry (Plaintiff) 
Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


*Baboo Bhoobun Mohun Dass 
for Respondent. 
i 


An “Indigo Concern” or “Firm” has no corporate 
or legal existence so far as the question of a right of 
occupancy 1s concerned, which can only be recognized 
ın particular individuals, 


Macpherson, J.—As regards the first 
ground of appeal, we think that there is 
nothing init. It may be, or it may not be, 
that Mackilligan had acquired a right of 
occupancy in this land. But it is clear that 
the Agra Bank, which haa been in posses- 
sion only some six or seven years, cannot, 
merely as transferee of Mackilligan’s interest 
and relying on his previous possession, have 
any right of occupancy, unless the Bank’s 
landlord has admitted that it has such a right. 

We are asked to declare that the Agrn 
Bank has a right of occupancy as standing 
in the place of a certain Indigo Concern, 
which beld this land for more than twelve 
years. But an “Indigo concern” or “ Firm” 
has no corporate or legal existence which we 
can recognize in a suit like this. So far as 
the question of a right of occupancy is 
concerned, all that we can look at is occu- 
pancy by particular individuals ; and ns far 
as such occupation of this land goes, the pre- 
sent appeal: fails. 
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As regards the other two points, no doubt 
the questionsa referred to have not een 
decided by the Lower Appellate Court. 
Nevertheless, the appellant is not entitled to 
have the case remanded: for he has not 
given such evidence as it was absolutely 
necessary for him to place before the Court in 
order to prove that the Bank has a lien on 
the land in respect of Rajkisto’s alleged 
mortgage and the payment of revenue, anid 
to have been made to save the land. The 
appellant has not proved this part of his 
cage properly. No Court could decide the 
question as to the lien for Rs. 200 with- 
out the original bond being put in, on which 
the annual payments of Rs. 50 were to be 
endorsed. 

The appeal is dismissed with costs. 





The 9th February 1876. 


Present: 


The Hon'ble A. G. Macpherson and G. G. 
Morris, Judges. 


Dissolution of a Firm—Death of Proprietors— 
Suit by Agent. 


Case No. 1326 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 20th February 1875, reversing 
a decision of the Sudder Moonsiff of 
that district, dated the 22nd July 1874. 


Gossain Gunga Dutt Bharutee (Defendaut) 
appellant, 


VETSUS 


Dabee Dass Baboo (Plaintif) Respondent. 


Baboos Issur Chunder Chuckerbutty, Rash 
Beharee Ghose aud Kishoree Mohun Roy 
for Appellant. 


Baboos Sreenath Dass and Mohinee Mohun 
Roy for Respondent. 


A firm becomes dissolved when the original proprie- 
tors die, and if somebody comes in their place and 
coiries on the business of the firm, the business, whe- 
ther carried on under the old name or not, 1s not that 
of the old firm, but of an entirely ney firm, 


A suit brought on behalf of such new firm must 
be brought in the names of the persons who are at 
present carrying on its business, 


Macpherson, J.—In this case the plain- 
tiff, Dabee Dass Baboo, sues ns “ gomastah 
of the estnte ‘of the late Kandaree Mull 
Doli Chand.” 

The first point raised by the defendant 
in his written statement was, that the suit 
being avowedly brought by on agent, would 
not lie in the absence of the principals : 
“ As Kandaree Mull Duli Chand died long 
“ngo, and Dabee Dass Baboo is n servant, 
“ this suit cannot proceed in the absence of 
“ the principal plaintiffs.” 

The same objection wns pressed at the 
hearing before the Moonsiff. But it was 
overruled. The Moonsiff says in his judg- 
ment :— The defendant objects that the 
“ plaintiff, Dabee Dass Baboo, has admitted 
“in this ense that both the proprietors of 
“the firm Duli Chand and Kandaree Mull 
“nre dead, and consequently Dabee Dass 
“cannot now be their manager. The firm 
“of Duli Chand Kandares Mull is a famous 
“ one, and the firm is very rich. * * A firm 
“ cannot be dissolved if the original proprie- 
“ tors are dead ; for somebody comes in their 
“ place and carries on the business of the 
“firm, and in many cases the new proprietor 
“keeps the former name of the firm. * * 
“The death of Duli Chand ond Kandaree 
‘€ Mull is perfectly immaterial in this case, 
“as it ia publicly known in the whole town. 
“of Rampore Beauleah that the present 
“ plaintiff is the manager of the firm of 
“Duli Chand Kandaree Mull, &c.” 

The question being again raised in appeal 
before the Subordinate Judge, he affirmed. 
the Moonsiff’s decision. He rays :-—** After 
“reading the top of the plaint, I see it 
“clearly that the plaintiffs actually suing 
“ore Kundaree Mull and Duli Chand; that 
“ Dabee Dass Baboo is only a gomstah of 
“the firm and estate of Kandaree Moll 
“ Duli Chand, which firm still goes on by 
“that name, though the individuals in whose 
“name the firm was first opened have long 
“since been dead. The snit is on behalf 
“of Kandaree Mull Duli Chand, whose 
“ngent is Dabee Dass Baboo, having no 
“beneficial interest in the subject-matter 
“of suite The suit is not brought in the 
“ngent’?s own name but in the name of the 
& principal, so I think there could be no 
“reasonable ground for the first contention.” 

Nothing can be more inaccurate or wrong 
than the views expressed by the Judges of 
both the Lower Courts. There can be no 
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doubt whatever that a firm ts dissolved “if 
“the original proprietors are dead ;” and 
that if (to use the language of the Moon- 
siff) “somebody comes in their place and 
carries on the business of the firm,” the 
business, whether carried on under the old 
name or not, is not the business of the old 
firm but of an entirely new firm. The death 
of Duli Chand and Kandaree Mull is not 
perfectly immaterial in this case (as the 
Moonsiff says it is), for this simple reason, 
if for no other, that if the defendant incur- 
red liability to Duli Chand anf Kandaree 
Mull, he may be bound to satisfy them or 
their legal representatives, but he is not 
bound to satisfy any one else, and therefore 
cannot be successfully sued by any one who 
cannot prove himself to be the legal re- 
presentative of Duli Chand and Kandaree 
Mull. As to the Subordinate Judge’s 
remark that the suit is not brought in the 
ugent’s own name bat in the name of the 
principal, it is hard to see how this improves 
the position when the Subordinate J udge 
himself fluds that the principals in whose 
name the suit is instituted were dead long 
before the plaint was filed. Dead men can- 
not Institute suits, nor can they ‘have agents 
for the purpose of instituting suits for them. 

On the facts as stated in the plaint and as 
found by the Subordinate Judge, it is clear 
that the suit is not properly framed, and 
must therefore be* dismissed. If Dnabee 
Dass Baboo wishes to assert any right 
against the defendants, he must consider in 
whom the right which he desires to assert 
is now vested. If he finds it is vested in 
the persons who are nt present carrying on 
business under the style or firm of Kandaree 
Mull Duli Chand, whose agent he is, then 
it is in the names of those persons that the 
suit must be brought. 

We think that Dabee Dass Baboo having 
sued on behalf of the firm, the suit fuils, 
because it is not instituted by those persons 
who now, so fur as the subject-matter of 
this suit ia concerned, represent Kandaree 
Mull and Duli Chand with whom the 
original transaction took place. But we 
think the suit would have equally failed if 
Dabee Dass Baboo hnd sued in his own 
name and not as agent of the late firm: 
because, on reference to the mortgage-deed 
which is the foundation of the suit, it 
appears that the mortgage was to “ Kandaree 
Mull Doli Chand, on their behalf Dabee 
Dass,” being in truth (as the parties 
have thioughout this suit treated it) a mort- 
gnge to Kandaree Mull aud Duli Chand. 
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' The objection to the form of the suit is 
a substantial objection, and hag been urged 
by the defendant at every stage of the suit. 
That being so, we are bound to give effect 
to it now. 

Therefore on the ground that the suit is 
not rightly framed, and the proper parties 
nre not suing, we reverse the decrees of the 
Lower Courts and dismiss the plaintiff’s suit 
with costs in all the Courts: and we 
declare that Dabee Dass Baboo is personally 
liable for the payment of these costs. 





The 9th February 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Sale by Debtor—Fraud. 
Case No. 1865 of 1875. 


Special Appeal from a decision passed. by 
the Judge of Tinperah, dated the 15th 
April 1875, affirming: a decision of the 
Moonsiff of Soodharam, dated the 17th 
April 1874. 


Chunder Madhub Doss (Plaintiff ) 
Appellant, 


Versus 


Ameer Ali and others ( Defendants) 
Respondents. 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboo Sreenath Banerjee for Respondents. 


The mere existence of creditors does not make it 
necessarıly fraudulent on the part of the debtor to sell 
his property, if he does really sell it for valuable consi- 
deration. 


Macpherson, J—Tux judgment of the 
Lower Appellate Court is insufficient in not 
distinctly deciding whether the transfer by 
Parbuttee actualy passed the property out of 
him into the alleged purchaser. 

The Judge hus stated that the transaction 
is full of suspicion, and was fraudulent aud 
collusive; but he does not show in what 
particular sense he uses the terms “ fraudu- 
lent” and “ collusive ;’? and he so expressed 
himself that it is open to the appellant to 
argue that it has been decided either ex- 
pressly or impliedly, that the transaction 
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was merely a paper transaction, and did not 
pass the property out of Parbuttee. The 
fact that there were other creditors (if any 
such there were) has nothing to do with the 
matter, if in truth he sold the property in 
the manner alleged, and executed a convey- 
ance by which he really transferred the pro- 
perty to the purchaser. The mere existence 
of creditors does not make it necessarily 
fraudulent on the part of the debtor to sell 
his property, if he does renlly sell it for 
valuable consideration, The case must be 
retried. We express no opinion as to whe- 
ther there was a real transfer of the property 
from the apparent vendor to the purchaser. 
We remand the case that this may be ex- 
pressly decided. 
Costs will abide the result. 





The 14th February 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Decree— Execution. 
Case No. 225 of 1875. . 


Miscellaneous Appeal from an order passed 
by the First Subordinate’ Judge of 
Rajshahye, dated the 25th March 1875, 
affirming an order of the Moonsiff of 
that district, dated the 20th March 

1874. 


Rooknee Kant Chowdhry and others 
(Judgment-debtors) Appellants, 


VETSUS 


Nund Lali Chowdhry and others (Decree- 
holders) Respondents. 


~ 
a 


Baboos Mohinee Mohun 
Chunder Chucherbutty and Tarinee 
Kant Bhuttucharjee for Appellants. 


Roy, Issur 





Baboos Bhoobun Mohun Dass and Doorga 


Mohun Dass for Respondents. 


Where a decrea only declared plaintiffs right of pass- 


age through a door-way, and to remove the brick work 
with whioh it was filled, HELD that, in executing it, 
the decree-holder ‘was not authorized to remove a 
wooden door in existence there. 


Macpherson, J.—We think that the 
Subordinate Judge was wrong in deciding 
that the wodden door ought to be removed, 
without further inguiry than has been made 
into the circumstances under which that door 
came to be there. 

The decree which they obtained establish- 
ed the right of the plaintiffs to have the 
brick work with which the door-way was 
filled up removed ; and also established their 
right of way through the door-way, declar- 
ing their right of egress aud ingress at 
pleasure. 

If the wooden door is new, if if was not 
in existence at the time when the plaintiff's 
suit was instituted, then the order of the 
Subordinate Judge is right. If, on the 
other hand, a wooden door was in existence 
at that time, then although the decree- 
holders have a right to pass thiough the 
door-way, and to insist upon the removal of 
the brick work, they have no right to 
remove the wooden door. If the wooden 
door wns in existence. and it was intended 
that it should be removed, it should have 
been expressly so directed in the decree, 
The decree being silent on the subject, the 
plaintiffs can insist on the removal of the 
brick work only. Of course under the 
decree the plaintiffs, whether the wooden 
door was there or not when tho suit was 
instituted, are entitled to pass through at 
all times at their pleasure : and in no event 
can the wooden doors be lawfully used so 
ns to obstruct the plaintiffs in passing and 
repassing at pleasure through the door-way. 
But if the wooden déor was in existence 
when the suit was instituted, then the order 
for its removal is bad and must be set 
aside. ’ 

The matter is remanded for further 
inquiry on this point, and the costs of this 
appeal will abide the result of the inquiry 
now ordered. 
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The llth January 1876. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert P. 
Collier. 


Testamentary Disposttion--Conditions recorded 
therein valid. 


On Appeal from the High Court of Judi- 
cature, North-Western Provinces, Alla- 
habad. 


Mahomed Altaf Ali Khan 


VETSUS 


Ahmed Buksh and others. f 


Where a testatrix devises a certain disposition of her 
whole pioperty in the course of a wajib-nl-urz relating 
to only a portion of ıt, aud independent test:mony of her 
intention to make this disposition was produced, HRLD 
that the disposition was valid against a claim of posses- 
gion set up by a rival claimant. 


Tsg point in this ease is a very short one. 
The plaintiffs claimed under a will of Mus- 
sumat Bunnoo Jan, who is admitted on both 
sides to have been the owner of the property 
in question, and to huve had power to dispose 
of it by will. The defendant’s claim was 
simply that of possession. 


It is admitted that by the Mahomedan 
Jaw no writing is required to make a will 
valid, and uo particular form even of verbal 
declaration is necessary as long as the 
intention of the testator is sufficiently ascer- 
tained. In the first place, the plaintiffs put 
in a certain power of attorney executed by 
the testatvix to one Kishoon Lall, to make 
what is called a wajib-ul-urz, and this doco- 
ment 18 to this effect: that a new settlement 
having been made of the property this lady 
mrde her appearance in respect of one 
Mouzah Ismnaeelpore, and she directed a 
wajib-ul-urz ta be made in respect of that 
Mouzah. Bnt then she goes on to say, the 
wajib-ul-urz is to’ contain an alienatory 
clnase to the effect: “ After my demise 
“ Ahmed Buksh shall be the proprietor of 
“one moiety of my property, and Mussumat 
“‘Nujmoonnissa, my adopted daughter, the 
“ proprietress of the other moiety.” Now it 
was contended that although these words of 
demise in themselves extended to the whole 
of the property of the testatrix, still the 
ecope of this document must be limited to 


Mouzah Ismaeelpore, to which, in the begin-. 


ping, it particularly refers, and if this docu- 
meut stood alone there might possibly have 
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been some question on this subject. But 
there was also verbal evidewce to the effect 
that the testatrix did express an intention 
that the whole of her property should be 
devised by will to the plaintiffs, and as far 
as their Lordships understand the judgment 
of the Judge of the Subordinate Court, that 
Judge appears to have believed the evidence, 
because he came to the conclusion that it was 
the intention of thelady to give the whole of 
her property, though he thinks she has not 
Accord- 
ingly hisjudgment was, that her testamentary 
disposition only took effect with respect to 
Mouzah Isinaeelpore. That decision was 
reversed by the High Court, on the ground 
that it appeared from the evidence in the case 
generally, consisting partly of this document 
and partly of verbal evidence which seems 
to have been credible, that the lady intended 
to devise the whole of ber property to the 
plaintiffs. 

Their Lordships are of opinion that the 
High Comt was right in that conclusion, 
and they will therefore humbly advise Her 
Majesty to confirm the judgment of the 
High Court, and to dismiss the appeal with 
costs. 


‘The 18th January 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Judge's Statement of Facts not Evidence—Respon- 
_ sibility of Manager of Jomi Estate— Error in 
institution of Sutt not fatal. 


Cause No. 213 of 1874. 


Reqular Appeal from a decision passed by 
the First Subordinate Judge of Mymen- 
singh, dated the 16th July 1874. 


Thomas Kallonas (one of the Defendants) 
Appellant, 
DETSUS 


Gunga Gobind Roy Chowdhry and others 
(Plaintiffs) Respondents. 


Mr. C. Gregory and Baboos Kalee tohun 
Doss and Ram Churn Mitter for Appellant. 


Baboos Mohinee Mohun Roy and Bykunt 
Nath Doss for Respondents. 


Unless examined as a witness, a Jndge’s statement as 
to facts within his knowledge cannot be used as evidence 
m a cause which he 1s trying. 

18 
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Where several persona who had purchased different 
shares of an estate sued the manager to account for his 
management, andit was pleaded that the suit should 
be dismissed, the High Court, in regular appeal, although 
the suit had not been rightly framed, refused to 
dismiss it, as, the plaintiffs were in joint possession ; 
and the fact of their suing together did the defendant 
no injustice and as expense had been incurred, and if the 
paini were now dismissed the plaintiffs would probably 

barred by limitation, 


Macpherson, J. — It is clear that this 
‘ decree cannot be supported. 

The plaint is so confused, aud altogether 
so badly framed, that it ought never to have 
been received by the Court. But substanti- 
ally the plaintiffs’ case is that they aud the 
defendant Kallonas (the present appellant) 
and one Ram Kishore Acharjee amongst 
them bought a certain estate from Messrs. 
Wise‘and Carnegie of Dacca; that each 
bought a share separately under different 
kobalas, or bills of sale; the plaintiff Deno 
Nath Chuckerbutty buying a two-anna 
share—the plaintiffs Gunga Gobind and Joy 
Gobind three annas between them, the plain- 
tiff Huri Kishore Roy two annas, the defend- 
ant Kallonas two annas, and Ram Kishore 
Acharjee eight annas; that the purchase took 
place on the 29th Assin 1279 (being the 
14th October 1872), but by the terms of 
the kobalas it was to have effect from the 
lst Of Bysack preceding (the 12th of April 
1872), from which date all the rents and 
profits were to belong to the purchasers; that 
at and before the time of the purchase, ethe 
defendant Kallonas was managing the proper- 
ty on behalf of Messrs. Wise and Carnegie, 
the vendors; that, on the purchase being 
made, Kallonas continued to be the manager 
on behalf of the plaintiffs und of the other 
purchasers (including himself); that Kallonas 
continued in possession as manager until the 
Tth Falgoon 1279 (the 17th February 1873), 
when the plaintiffs dismissed him from his 
ofice of manager on their behalf; that as 
such manager Kallonas is bound to account 
for his management to the plaintiffs in res- 
pect of their shares from the date of their 
purchase up to the end of the following 
Magh (being about four months); that as he 
was manager for Wise and Carnegie during 
the six mcuths preceding the purchase, he 
is bound to account in respect of those six 
months algo, as by their purchase deed they 
are entitled to share in the profits of thut 
period ; that the purchase of Wise aud Car- 
negie included a boat, some furniture and 
other personal property, which Kallonas 
nppropriated, and has never accounted for in 
any way. And the plaintiffs sought to have 
an acegunt taken, and to obtain au order for 
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payment of what should be found due to 
them, aud for damages in respect of the 
personal property and in respect of loss 
sustnined by reason of Kallonnas having failed 
to make over the usual zemindaree papers, 
&c., to them, whereby they had been pre- 
vented from collecting their rents, &c. 

Such is the nature of the plaintiffs’ suit, 
though it is set forth in the plaint in a 
scarcely intelligible fashion. It should be 
added, that there nre four defendants besides 
Kallouns, these being sued because they 
acted ns nais and tehsildars and the like 
under Kalloyas in the management of the 
property. 

Kallonus denies that he ever was the 
plaintifts’ manager, and altogether denies his 
liability to them in respect of any of their 
alleged causes of action. He also pleads 
that the plaintiffs ought not to have sued 
jointly, thew interests being separate and 
in no respect joint; and further that the 
suit will not lie against him and the other 
defendants together. 

So much of the suit as relates to the six 
months prior to the 29th Assin 1279 (the 
date of the purchase) is no doubt bad. The 
plaintiffa may, or may not, have a claim 
against Messrs. Wise and Carnegie as regards 
the profits, realized during that period. But 
as Kallonas was, according to the plaintiffs’ 
own story, only the manager of Wise nnd 
Carnegie, he cannot possibly be liable for 
ony default made by Wise and Carnegie in 
carrying out the contract into which they 
entered with the purchasers, unless some 
privity is established in this matter between 
bim (Kallonas) and the purchasers, It is 
admitted that there is no privity whatever, 
except wha: arises from the fact that during 
(hose six months he was the manager 
employed by Wise und Carnegie. But clearly 
his having been so employed does not create 
any privity between the plaintiffs and him. 
Therefore that part of their suit is bad, and 
must be dismissed. If Kallonns is not linble, 
of course the other defendants who worked 
under him are equally little liable. 

The issue as to the period of about four 
mouths subsequent to the purchase and end- 
ing with the mouth of Magh, was sufficiently 
simple, and might have been very easily aud 
speedily disposed of, had it been tried ina 
reasonably practical manner. Instead, how- 
ever, of examining the defendant Kallonas, 
who said he never managed for the plaintiffs 
(although admitting management on behalf 
of himself and Rum Kishore Acharjee, i.e., 
on behalf of the holders of ten annas), or of 
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examining the plaintiffs who said they had 
appointed him to be their manager, and had 
dealt with him as their manager, a variety 
of witnesses were called to apeak to their 
knowledge of Kallouas’s position, and of the 
fact that the plaintiffa wrote letters appoiut- 
ing him manager. The plaintiffy and Kallo- 
nas being the really important witnesses in 
the case, are not examined at all, while all 
sorts of witnesses of a more or less unsutis- 
factory character (by which we do not mean 
to say that they are necessarily false or bad 
witnesses, but that from the positions which 
they avowedly occupied, theiy evidence is 
open to comment and doubt)’ are called to 
establish matters which a few questions 
jutelligently put to the principals ought 
speedily to have placed beyond all doubt. 
In saying this, we ure‘ influenced in some 
degree by what the parties themselves admit 
in this suit, and what they seem to have 
admitted in previous proceedings before 
other Courts, 

The case has been so tried thnt it is 
Impossible to feel any certainty as to how 
the facts really stand. And the uncertainty 
is all the greater because it is tolerably 
apparent thut the Subordinate Judge ought 
not to have tried the case at all. 

The issues to be tried were fixed on the 
3lst of March 1874. On the 7th of April, 
Kallonas filed a petition objecting to some 
of the issues, and asking that they might be 
amended and that other issues might be 
fixed. The Subordinate Judge (Mr. Hutchin- 
600) endorsed on the back of this petition 
that it might be found necessary to do so 
during the examination of witnesses, but 
took no fuither action on it. 

On the 13th of April, Kallonas presented 
a petition to the District Judge praying 
that the suit might be transferred (under 
Section 6 of Act VII of 1859) from the 
Court of the Subordinate Judge to any other 
Court. The grounds were two: first, that 
Mr. Hutchinson had in conversation made 
puch remarks ag to facts in issue in the suit 
that the defendant could not hope for a fair 
trial; and second, that some of the furniture 
claimed by plaintiffs was in the house occu- 
pied by Mr. Hutchinson, who knew by whom 
that furniture was taken away, and was him- 
self an important witness in the cause. 
Objection was also taken in this petition to 
the Subordinate Judge’s not having amended 
the issues framed by him. 

The Judge refused to transfer the case. 
Before doing go, he referred the petition to 
the Subordinate Judge, to know whether he 
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objected to the trausfer proposed. On the 
sume day (April 18th, 1874) Mr. Hutchiuson 
wrote:—‘‘ My testimony could not benefit 
“any body personally. I do not know who 
“owned the moveables. After Mr. Shortt’s 
“death, people removed the tables, chairs, 
“&c, but as it did not concern me, I took 
“no note of what was removed and by whom 
“removed I cannot say anything from 
“ personal knowledge that could benefit any 
“ body.” 

After such a memorandum, it is a little 
surprising to find that, in giving judgment 
on the 16th July 1874, Mr. Hutchinson 
saye:—‘‘ At that time I resided with Mr. 
“ Shortt, and continued to occupy the house 
“after the death of Mr. Shortt. I am 
“personally aware of the fact that a few 
“mornings after Mr. Shortt’s death, Mr. 
" Kajlonas and his friends came and removed 
“a large number of furniture, and soma 
“days after Mr. Thom’s servant removed the 
"rest, leaving only four chairs, four doublo 
“branch wall shades, one camp table, aud a 
€ pair of brass spiltoons.” 

It is impossible to say that this, if it was 
legal evidence of the facts stated, would not 
be important evidence in the suit. . So im- 

rtant was it, that the respondent’s pleader 
Bakes Mohiuee Mohun Roy being asked to 
show us the evidence he relied on as to the 
furniture, replied that if the statements made 
by Mi. Hutchinson in his judgment were not 
uccepted as evidence, the plaintiffs had not 
sufficiently proved that pmt of their case, 
they having relied on Mr. Hutchinson’s know- 
ledge of the circumstances. 

There is no doubt that if Mr. Hutchinson 
knew anything of this furniture, he should 
have been examined as a witnoss. As he 
was not so examined, his statements ag to 
facts within his knowledge caunot be used 
as evidence in the cause. 

It is matter of regret that the case was 
not transferred: and considering his position, 
Mr. Hutchinson ought to have supported the 
application to transfer it to another Court. 
We sny this with the less hesitation, because 
the whole tone of the jadyment shows that 
the Subordinate Judge really did entertain a 
certain amount of personal feeling as to thé 
matters at issue, quite enough to make it 
undesirable that the suit should be tried by 
him. 

As to the question whether Kallonas really 
was the plaintiffs’ manager during the four 
months subsequent to the purchase and is 
liable to uccount as such, it is very difficult 
to decide it satisfactorily without hearing 
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what Kallonas and the plaintiffs have to say 
on the subjecg§. We therefore remand the 
- ease for trial by the District Judge. He 
will, if possible, examine the plaintiffs who 
are now carrying on the suit and Kallonas; 
and he will take any other evidence which 
may be offered. Having weighed this new 
evidence along with that already recorded, 
he will decide whether or not the defendant 
Kaullonas was the plaintiffs’ manager for the 
first four months (or any other period) after 
the 29th Assin 1279, and whether, and to 
what extent, he is liable to account as such 
manager. The Court will consider whether 
there was any express appointment to man- 
age or how otherwise. ‘There is no meaning 
in the issue raised by the Subordinate Judge 
as to Kallonas being the “ reputed” manager. 
If he in fact managed for the plaintiffs in 
respect of their shares ns well as in respect 
of the ten annas held by Ram Kishore 
Achaijee and himself, he is now liable to 
account, whether he was or wns not express- 
ly appointed manager. It matters little how 
he was appointed, or whether he was formal- 
ly appointed at all, if he :eally was the 
manager on behalf of these pluntiffs and 
accepted or took on himself that position. 


In saying that the Judge will consider the 
evidence already recorded ns well as any 
new evidence that may be laid before him, 
we ought to remind the Judge that the 
evidence of witnesses as to the contents of 
letters which are said to have been written 
and delivered to Kallonas is absolutely worth- 
Jess, unless they have been admitied by him 
ag evidence, or unless it is proved that the 
letters did in fact reach him, and that he (or 
whoever else now is responsible for their 
present custody) has received notice to pro- 
dace them and has failed to doso. Kallonas 
and the plaintiffs ought to be examined very 
closely as to such of the letters and docu- 
ments as are disputed. 


In the record of the evidence of Dhanunjoy 
Dey (witness No. 11 for the plaintiffs) we 
find a remark by the Subordinate Judge that 
Kallonas has “ere this said in his deposi- 
tion that the appointment letter was written.” 
We know of no deposition in which Kallo- 
nas admitted this: nor do we understand 
(nor can any of the pleaders before _us 
explain) to what deposition the Subordinnte 
Judge here alludes. The District Judge in 
disposing’ of the issne now sent to him for 
trial will exercise his own discretion on all 
points, and must nob allow himself to be 
influenced by any observations made by Mr. 


Hutchinson whether in his judgment or 
otherwise. 

As regards the furniture and other person- 
al property, except the boat, no case is 
made out. But as the bont ndmittedly came 
to Kallonas’s hands, the Judge must decide 
whether he is liable in dumages to any (and 
what) extent on that account. 

Since this appeal was filed, one of the 
plaintiffs, the respondent Deno Nath Chucker- 
butty, has entered iuto a compiomise with 
Kallonas, and the appeal has been withdrawn 
ns regards hifh, ‘he orders we now pass 
therefore relate only to the plaintiffs Gunga 
Gobind and Jey Gobind and Huri Kishore. 

We are pressed to dismiss the suit outright 
on the giound that the plaintiffs having 
separate interests ought not to have joined 
as plaintifs. ‘This objection was taken in 
the Lower Court, both in the written state- 
ment and at the hearing, and it is impossible 
to say that the suitis rightly framed. Never- 
theless, we are uot disposed to dismiss it on 
this ground alone. The purchasers are in 
joint possession of the estate; and the fuct 
that the plaintiffs sued together did the 
defendant Kallonas no substantial injustice: 
and to dismiss the suit now would be to 
throw away all the money which has been 
expended on it and to leave the plaintiffs 
with a claim which the law of limitation 
would probably prevent them from enforcing. 

The Subordinate Judge, though not making 
any decree against the defendants other thau 
Kallonas, ordered that their costs should be 
paid by Kallonas as “the plaintiffs justly 
made them his co-defendants on precaution.” 
We scarcely understand what is meant by 
making a person a defendant “on precaution.” 
But it is clear that if the plaintiffs were 
entitled to no relief as agninst the “ defend- 
ants on precaution,” the costs of those 
defendnnts should have been borne by the 
plaintiffs, if their costs were to be borne by 
any one save themselves. ‘here is no con- 
ceivable reason why Keallonas should have 
been ordered to pay them. 

The decree of the Lower Court is set aside. 
The suit is dismissed altogether as to the 
defendants other than Kallonas. Ags regards 
the plaintiffs other than Deno Nath, it is 
dismissed as to the claim in respect of the 
period prior to the 29th Assin 1279, and 
also ag to the fulniture nnd damages save so 
far as the boat is concerned; and those plain- 
tiffs must pny three-fourths of Kallonns’s 
costs proportioned to the value of so mach 
of the suit against him as is now dismissed. 

The costs of the remund will abide the 
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result of the remand. If the Judge finds 
that Kallonas is liable to account as manager, 
he will make such order as is proper as 
regurds zemindaree papers, &c. 


The 21st January 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Enhancement of Rent—Admission of Predeces- 
sor in Title— Decree not conclusive as to fact 
of Possession. 


Case No. 2081 of r874. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 27th May 1874, 
reversing a dectsion of the Extra Assist- 
ant Commissioner of Maunbhoom, dated 
the 18th December 18738, 


Bepin Beharee Sirenr (Defendant) 
Appellant, 


DET SUS 


Rajah Nilmonee Singh Deo (Plaintiff ) 
Respondent. 


Baboos Umbiha Churn Bose and Jogesh | 


Chunder Dey for Appellant. 


B abudi Kglee Mohun Doss and Bhowanee 
Churn Dutt for Respondent. 


In a suit for enhancement of rent, in which one of 
defendant's predecessors iu title had acknowledged the 
Justice a the claims instituted by plaintiff, but in 
which icion was thrown dver the suid admission 
by laintif 8 own agent’s confession that defendant had 
held the tenure in suit continuously for more than 20 

ears at the same ient, and the Court of first instance 

yeheved that the former admission was collusive, 
HELD by the High Court thut a decree against two 
ersons was not conclusive as to the actual possession 
by both of any property in suit; and that though, 
where the fact of possession at variable rent was inci- 
dentally found in a sepmate suit the finding was 
deseiving of consideration as evidence, yet the question 
of the actual possession of the peison whose admission 
was to bind the defendant ought to be decided on its 
own merits. 


Mitter, J—TuHis was a suit for the 
recovery of rent at an enhanced rate. The 
Lower Courts bave not yet decided it finally. 
But upon one of the points raised in the 
case, which. is the priucipal question as 
understood by all parties, the Courts below 
have come to a final conclusion. This ques- 
tion was whether the tenure of the defendant 
was linble to enhancement or not. On this 
question the evidence that hns been adduced 
by the parties, consists of oral evidence of 
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witnesses examined by the defendant, and 
the deposition ou oath of the ugent of the 
plaintif himself, who happens to state facts 
upon this point favorable to the defendant. 
On the other hand, the plaintiff has examined 
witnesses nnd has produced nlso a decision 
between himself and the predecessors in title 
of the defendant, in which a decree for pro- 
prietu y possession of the tenure in question 
was passed in favor of the plaintif. He has 
also produced a copy of the written stato- 
meut of one Modhoo Sondun who was one 
of the defyndants in that case. 

The Court of first instance principally 
relying upon the admission of the plaintiff's 
agent that this tenure was held for more 
than 20 yenrs at one uniform, rent, decided 
this question in favor of the defendant. 

With reference to the copy of the written 
statement of Modhoo Soodun, that Court 
wus of opinion that as Modhoo Soodun was 
not iu possession of the property at the time 
when that written statement was filed, the 
admission contained in it was made collu- 
sively, nud, under Section 18 of the Evidence 
Act, was not binding upon the present 
defendant, because at the time when this 
admission was made Modhoo Soodun had no 
interest in the property. 

On appeal this finding of the first Conrt 
has been set aside by a Judicial Commis- 
sioner. 

ith reference to the admission of the 
plaintiff’s agent, the Judicial Commissioner 
was of opinion that there was clenr discre- 
puncy between the Bengnli deposition of 
this agent as recorded by the mohurrir, and 
the English note taken by the Judge. The 
Judicin] Commissioner was of opinion that 
the Bengali deposition was preferable to the 
English note, and according to the former 
the ndmission of the agent did not amount 
to much. 

Then with reference to the written state- 
ment of Modhoo Soodun, the Judicial Com- 
missioner also held a different opinion from 
that expressed by the first Court, and then 
upon the whole evidence he came to tho 
conclusion that the defendnnt’s tenure was 
held at a-varisble rent, and therefore he 
decided that it was liable to enhancement, 
and for the purpose of determining the 
question of rate he remanded the case to the 
first Court. 

It appears to us that the judgment of the 
Lower Appellate Court is not correct. The 
agent of the plaintiff happens to have been 
examined on the 15th February 1873, under the 
following circumstances, It appears that this 
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suit had been originally dismissed by the Court |4“ follows therefore that under the same section 


of first instance upou the ground that no 
person well acquainted with the facts of the 
case had appeared on behalf of the plaintiff 
to depose to them On appeal that order of 
dismissal wns reversed, and the case was 
remunded to the first Court for the purpose 
of giving to the plaintiff an opportunity of 
producing a person well nequaiuted with the 
facts of the case. Upon remand, on the 
15th February 1873, this agent, Mritunjoy 
Mookerjee, was produced apparently upon his 
assurance that be would be able to depose to 
the facts that were material to the case. He 
also in his deposition admits that the state- 
ments which he mnkes are all gathered from 
the Serishtah of the Zeminduree. We find 
that in his deposition of the 15th February 
1878, he distinctly states that the tenure las 
been held nt an uniform rent for the Inst 
20 or 22 years. And we also find that there 
is no vatiance between the Bengali deposi- 
tion recorded on that date of this witness 
and the English note taken by the officer 
before whom he was examined. Therefore 
the Judicial Commissioner is not right in 
saying that there was a discrepancy between 
the English note and the recorded deposition 
in Bengali. This error of the Judicial 
Commissioner seems to hnve arisen from the 
fact that the said Mritunjoy Mookerjee 
seems to have been examined also hefore the 
case was remanded on the 17th September 
1872, and in that deposition no doubt he 
said that he was not quite sure whether the 
tenure had been held at an uniform rent for 
20 yenrs, All that he suid was that it 
might be that the tenure had been so held 
for 20 yenrs. But as I have already shown 
nbove, that Mritunjoy was examined as the 
agent of the plaintiff subsequently on the 
16th February 1878, and in that examina- 
tion he distinctly adinitted that the plaintifl’s 
tenure had been held for more than 20 years 
nt a uniform rent, and that there is no dis- 
crepancy between the Bengali deposition 
of that date and the English note taken by 
the Assistant Commissioner before whom 
he was examiued. 

Further also, it appears to me that the 
reason given by the Judicial Commissioner 
in coming to the conclusion that the admis- 
sion contained in the written statement of 
Mritunjoy must now- be held to be binding 
upon the defendant is erroneous in law. 
He says,—“it is clear that under Section 18 
“of the Evidence Act, had the present suit 
“been against Modhoo Soodun, he would 
“have been barred by that admission. It 


“the defendant having acquired his title 
“from Modhoo Soodun and Digambur joint- 
“ly, is bound by the admission of the 
“ former.” 

It appears to me that he has here assumed 
the fact that the present defendant does 
derive his title from Modhoo Soodun and 
Digambur jointly. It is true that the decree 
was passed against Modhoo Sovdun and 
Digambar jointly, and in execution of that 
decree that the rights and interests of both 
Modhoo Soodin and Digambur in this pro- 
perty were sold aud purchased by the prede- 
cessor of the “defendant. But it does not 
follow that it is not open to the defendant to 
sny now that of these two persons Modhoo 
Soodun had no interest in the property and 
that the whole of the property belonged to 
the other defendant alone. ‘That is precisely 
what was said by the defendant in the first 
Court, and that is precisely what was found 
upon the evidence in the case by that Court 
in favor of the defendant. It is therefore 
necessary for the Judicial Commissioner to 
decide this question, namely, whether this 
propeity really belonged to Modhoo Soodun 
and Digambur jointly or to Digambur 
alone. 

Then the Judicial Commissioner further 
goes qn to say:— The argument of the 
“ Lower Court that Modhoo Soodun had no 
“interest in the subject matter of the suit 
‘when he made the admission is untenable, 
‘as the decree was given agninst him and 
“Digambur jointly, Modhoo was made 
“ responsible for mesne profits from 1264 to 
© 1267 B, and the rights of Modhoo jointly 
“ with those of Digambur were subsequently 
“sold by auction.” Because a decree was 
passed agninst both Digambur and Modhoo 
Soodun, it does not appear to me that it 
follows ns a matter of course that Modhoo 
Soodun must be held to have some interest 
in the property. As I have already 
observed, it is quite open to the defendant to 
show that of these two persons whose rights 
nnd interesta were sold and purchased by 
his predecessor, one had only real interest in 
the property and the other had none. 
Therefore I think that the ren-ons given by 
the Lower Appellate Court in overruling the 
Opinion of the first Court are not correct, 
and the errors are such that we can interfere 
in special appeal. 

It remains only to notice an objection 
which wna taken by the learned pleader for 
the respondent, namely, that it' is not 
necessary notwithstanding these errors to 
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remand this case to the Lower Appellate 


Court, because the question at issue, namely 
whether the tenure was held nta variable 
rent or not, had been determined in a previ- 
ous suit between the parties. 

On referring to that judgment, it seema 
that the learned pleader’s contention is to a 
certain extent right, and that an issue upon 
that question was raised in a former suit and 
that issue was also decided in favor of the 
plaintiff But I do not think that that deci- 
sion is conclusive upon the question. The 
issue arose incidentally in that suit which 
was one for possession, and therefore deter- 
mination of that issue in .tifat suit would 
only be evidence in thie case whatever may 
be ita worth : and the Lower Appellate Court 
would be justified in taking into considera- 
tion that evidence in coming to a conclusion 
whether this tenure is liuble to enhancement 
or not. With these remarks we remand the 
case to the Lower Appellate Court for retrial. 
- Costs will abide the result, 

Glover, J.—I concur. 


The 25th January 1876. 


Present: 
The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Possession under a Decree—Ejectment—O 
| Party—Parties not before 


site 
ourt— Remedies. 


Case No. 2881 of 1874, 
Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
, dated the 21st August 1874, reversing a 


decision of the Moonsiff of Raojan, dated 
the 17th March 1874. 


Mahomed Wali (Plaintiff) Appellant, 
versus 
Noor Baksh (Defendant) Respondent. 
Baboo Aukhil Chunder Sen for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 


If substantial, and not merely formal, possession is 


obtained under a decree and the decree-holder is sub- 


~ 


sequently ejected, he has a fresh cause of action and 
may sue to recover possession. Buwif he is not allowed 
to get possession at all under his decree, his remedy 18 
by proceedings taken against the opposing party in 
execution of his decree, 


Such suit as above described should be dismissed so 
far as plaintiff fails to prove his title to 1elief against 
the defendants before the Court, leaving the plaintiff to 
seek his remedy (if any) against any one not before the 
Court by a separate suit, 


Macpherson, J.—It appears to us that 
this appeal ought to be dismissed. The suit 
was originally a suit against Yusoof Ali and 
Alimuddeen, The plaintiffs case was that 
he, on the 26th of June 1871, got a decree 
for possession of certain land including that 
which is the subject of this suit, aud that 
possession was given him according to the 
decree by the Court Ameen on the 25th Sep- 
tember 1871, but that the defendants Yusoof 
aud Alimuddeen dispossessed him. And he 
sought to recover possession and mesne pro- 
fits from them. 


The Moonsiff, when the case was first be- 
fore him, found that n portion of the land was 
in the possession of the present respondent 
Noor Bux, who was not then a party to the 
suit, although he was ona of the defendants 
in the original suit in'which the plaintiff got 
a d&cree for possession, Therefore the Moon- 
Biff rightly considered that so far as concern- 
ed the property in the possession, not of the 
defendants sued, but of Noor Bux who was 
not sued, the plaintiff’s suit must fail. Ac- 
cordiugly he dismissed the suit as to that 
portion of the land. The Lower Appellate 
Court, however, unfortunately remanded the 
ense for retrial as to this part of the plaintiffs 
claim, directing Noor Bux to be made a party 
to the suit. 


This was wholly wrong. The proper way 
to denl with the case was to do that which 
the Moonsiff had done, namely, to dismiss 
the suit so fur as the plaintiff had failed to 
prove himself entitled to relief as against the 
defendants before the Court, leaving the 
plaintiff to soek his remedy (if any) against 
Noor Bux or any other person not then be- 
fore the. Court, by bringing a suit for that 
purpose if so advised. But as a matter of 
fact, the case was remanded for ietiial ag 
against Noor Bux. 


The Moonsiff having added Noor Bux as n 
defendant, tried the case as against him, and 
gave a decree in favor of the plaintiff. The 
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District Judge, before whom the second ap- 
peal came ( Noor Bux alone being appellant), 
held that no case was proved against Noor 
Bux, and reversed the decision of the Moon- 
siff. 

We think thut the District Judge is right, 
as he finds thut it is not proved when or in 
what manner Noor Bux dispossessed the 
plaintiff or withheld possession from him. 
We agree iu thinking that the plaintiff was 
bound to prove distinctly that he had got 
possession from the Court Ameen, and that 
having got possession from the Court Ameen, 
he was subsequently turned out of posses- 
sion by Noor Bux. The plaintiffs case was 
put before the Court in a most feeble nnd 
indecisive manner. At one time the case 
was that he actually got possession under the 
first decree from the Court Ameen, at ano 
ther time the case was that Noor Bux would 
not allow him to take possession. If thie 
plaintiff ever actually got possession under 
the decree of the 26th June 1871 (by which 
‘is meant real substantial possession and not 
merely a formal sticking of a bamboo into the 
ground, or the like), aud if Noor Bux subse- 
quently ejected him, the plaintiff would no 
doubt have a fresh cause of action, and might 
sue to recover possession. But if Noor Bux 
never allowed the plaintiff to get possession 
at all under his decree of the 26th June 187], 
then the plaintiff's :emedy was by proceed- 
ings taken against Noor Bux in executio of 
the original decree, and not by bringing a 
fresh suit. A decree, for possession now 
passed would leave the plaintiff (so fur as 
Noor Bux is concerned) exactly where he 
wis when he got his decree in 1871, if his 
present case is thit Noor Bux has through- 
out prevented his getting possession under 
that decree. 


_ We ngree with the Judge that the decree 
of the first Court against Noor Bux was bad, 
jt not being shown that the plaintiff ever got 
renlly into possession nnder the first decree, 
or that if he ever actually was in possession 
he was subsequently dispossessed by Noor 
Bux. This suit cannot possibly proceed ns 
against Noor Bux, unless these frets are 
proved, and proved not by vague assertions 
and suggestions but by accurate and dis- 
tinct evidence showing precisely what occur- 
red and when it occurred. 


This appeal is dismissed with costs. 


The 25th January 1876. 


Present: ‘ 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Possessory Suit—-Disclaimer. 


Case No. 44 of 1876. 


Special Appeal from a decision passed by 
the Third Subordinate Judge of Tip- 
perah, dated the 15th September 1874, 
affirming a decision of the Moonstff of 
Nasirnuggir, | dated the 8th December 
1873. 


Radha Kishen Chowdhry (Plaintiff) 
Appellant, 


Versus 


Komul Shaw and others (Defendants) 
Respondents. 


Baboo Bhowanee Churn Dutt for 
Appellant. 


Baboo Bharut Chunder Dutt for 
Respondents. 


If one of the defendants in a euit for possession puts 
ina written statement disclaiming all interest in the 
property in suit and a deciee is made by reason and on 
the faith of such disclaimer, the decies 18 valid against 
him and he 1s absolutely concluded by ıt so long as 
frand is not proved. 


Macpherson, J.—Tux plaintiffs contend 
that the respondent Nitye, who intervened 
in this suit (not having originally been 
mnde a defendant) has no right to interfere, 
aud is not entitled to oppose their obtain- 
ing khas possession ns prayed. 

The plaintiffs further allege that the 
matter is concluded by what oceurred in 
a previous suit, in which a decree was made 
on the 8th November 1861. Itis eaid that 
that suit establishes finally as against Nitye 
the plainiiff’s right to this land. 

The case cannot now be properly tried 
without the Court having before it the 
plaint in the former suit, and the written 
atntement which was putin by Nitye, and 
the judgment and decree. At present we 
know nothing about that former suit except 
the written stutement of Nitye and the 
decree. In his written statement, Nitye 
disclaimed all interest iu the subject of that 
suit; and the decree was drawn up as 
agninst only the defendants otber than 
Nitye, nnd gave Nitye bis costs from the 
plaintiff. 
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It may be that the decree was so drawn 
up, becnuse Nitye, by his written statement, 
declared that he had no interest in the 
matter in suit, and had no objection to the 
decreé being in favor of the plaintiff. But 
this is n matter to be determined on evidence. 


It is impossible to form any opinion on that 
knowing precisely what 


point without 
occurred; and, in order to ascertain this, 
Nitye probably ought to be examined as a 
witness, 

The Subordinate Judge says it seems 
doubtful whether Nitye knew*what he was 
about when putting in that written state- 
ment in the former suit. Weare at a loss 
to understand why the Suboidinate Judge 
says this, seeing that Nitye never came 
before the Court to say so for himself. 
Clearly, 80 long as no fraud is proved to 
have been practised against him, Nitye is 
bound by the former decree if it was made 
by reason and on the faith of his disclaiming 
all interests in the property then in suit, 
If Nitye disclaimed all interest in the pro- 
perty, aud by so disclaiming induced the 
plaintiff to tuke the decree in the form in 
which it was drawn up and to pay him his 
costs, the decree is valid agninst Nitye, and 
he is absolutely concluded by it. We do 
not mean to say that a different interpreta- 
tion may not be put upon what occurred in 
that suit if facts are proved which warrant 
a different interpretation. But the fact that 
Nitye now claims four annas of the land 
can be no evidence whatever that he did 
not know what he was about when putting 
in his written statement in the former suit. 

If the former plaint, and judgment, and 
decree be put in evidence, and if Nitye be 
examined ns a witness, the Court will be 
adle to find as a matter of fact whether 
the subject of the present suit was included 
in the former suit, aud whether the former 
decree is binding on Nitye. If these issues 
are decided in favor of the plaintiffs, they 
are entitled to a decree. If they nre decided 
against the plaintifts, then the Lower 
Appellate Court must determine how far 
one co-sharer can sue to eject under such 
circumstances as those in which the plain- 
tiffs are placed. 

The determination of that and all other 
questions must be reserved until it is decided 
whether Nitye did really in the former suit 
disclaim all interest-in the subject of the 


present suit and allow a decree to go against ° 


him in favor of the plaintiffs which is 
binding as against him. 
Lhe judgment of the Lower Appellate 
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Court is set aside, and the case will go back 
to the Subordinute Judge svho will retry 
it himself and will take such further evi- 
dence as he mny consider necessary. The 
plaint and judgment and decree in tho 
former suit must be put in, and Nitye must 
be examined very closely as to his written 
statement and all other matters connected 
with the former suit and his alleged dis- 
Glaimer, 
Costs will follow the result. 





The 2nd February 1876. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Re-Survey of Estates—Accretion—Clam—~Facts 
to be found in Ameen's Report. 


Case No. 1786 of 1874. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
80th June 1874, reversing a decision of 
the First Subordinate Judge of that 
district, dated the 6th June 1878. 


Mussamut Mowla Koomaree (Defendant) 
Appellant, 


VETSUs 


e Mutty Singh and others (Plaintiffs) 
dtespondents. 


Baboo Mohesh Chunder Chowdhry for 
Appellant. 


Baboos Rajendro Nath Bose and Chunder 
Madhub Ghose for Respondents, 


In a suit in which plaintif claimed some land as 
an accretion to his estate, butin which defendant claimed 
the said land as forming part of his estate accoiding 
to the survey of 1846, and an Ameen reported that 
though an erroneous sui vey in 1865 included the said 
land in plaintiffs estate, yet, in the earlier survey, it 
had been thaked as defendant’s, who indeed had obtained 
a decree for ıt against the Government,—Hxp, that 
before plaintiff could be entitled in a decree for the 
land in suit, he must establish facts Which, according 
to the law of accretion, would be sufficient not only to 
extinguish defendant's title, but also to create a night in 
plaintiffs favor: the mere circumstance of the sm vey of 
1865 including the said land ın plaintoff’s estate not 
being sufficient proof of the facts to be found. 


Mitter, J Pantie is the proprietor of 
Mouzah Sehawa, aud the defendant that of 
the northern half of Mouzah Katawah, the 
16 aunas of which having been divided by 
partition into two equal halves. Contiguous 
to these two mouzahs is Mouzah Bhowa- 
nundpore, a Government khas property. All 

19 


130 Civil THE WEEKLY REPORTER. Rulings. [Vol. XXV. 






























these monzahs were originally surveyed in 
the year 1846 ; subsequent to which there 
having been various changes in their dimen- 
sions by the action of the Ganges, they were 
surveyed again in the year 1865. The 
defeudant questioning the correctuess of the 
survey maps prepared in the year 1868, 
brought a suit in the year 1868 against the 
Government and their ijaradare, who were 
in possession of Mouzah Bhowanundpore, for 
possession of a plot of land within defined 
boundaries as appertaining to his Mouzah 
Katawah according to the survey map of 1846. 
This suit was decreed in favor of the defend- 
ant, who having been put in possession of it 
by execution Court, the plaintiff instituted this 
suit under Section 280 of Act VIII of 1859, 
ou the allegation that the defendant nattempt- 
ed to take possession of a plot of land apper- 
taining to the Mouzah Sodhia in execution 
of the decree. 

The defendant alleged that the land claim- 
ed in this suit isa part of the land decreed 
in his favor, and really appertains to Mouzah 
Katawah, and not to Sodbia. 

An Ameen was deputed to hold a local 
investigation, and the result of his enquiry 
was to establish that there was a discrepancy 
between the thak and survey maps of 1866 
as to the boundary of the plaintiff's Mouzah 
Sodhia. The Ameen also found that the 
whole of the disputed land fell within the 
defendant’s mouzah according to the survey 
map of 1846, and the decree obtained’ by 
him against Government. But according to 
the thak map of 1865, 130 beegahs 3 cottahs 
8 chittacks, and the survey map of that year 
89 beegahs 19 cottahs 8 chittacks out of the 
land in suit, fell within the plaintiffs mouzah. 
No exception has been taken to the Ameen’s 
report, which has been accepted as correct 
by the Courts below. The Lower Appellate 
Court, for rensons given in its judgment, has 
given to the plaintiff a modified decree for 
180 beegahs 8 cottahs 8 chittacks according 
to the survey map of 1865. 

The defendant has preferred this special 
appeal, and the main ground urged against 
the decision of the Lower Appellate Court 
is, that a decree has been given in favor of 
the plaintiff without establishment of his 
title. Because, taking all the findings of 
fact confe to by the Lower Appellate Court ns 
correct, they do not establish any right in 
favor of the plaintiff to the land decreed in 
his favor. 

I am of opinion that this contention is 
well founded. The only ground upon which 
the Lower Appellate Court has awarded a 


decree in favor of the plaintiff, for a part 
of the disputed land, is that, according to the 
survey map of 1865, he is entitled to if. 
Now it has been found by the Ameen that, 
according to the survey map of 1846, no 
portion of the disputed land would fall within 
the plaintiffs Mouzah Sodhia, but the whole 
of it would appertain to the defendant’s 
Mouzah Katawah. » Therefore it is clear that 
the survey map of 1865 comprises more 
land than what was within the orginal survey 
map of 1846, and the land decreed in plain- 
tiffs favor wrs not within the survey map 
of 1846 of Mouzah Sodhin, but included 
within that mouzah according to the boundary 
of the survey map of 1865. It was therefore 
some land which has been alleged to have been 
gnined to the plaintifs mouzah after 1846, 
and detached from the defendant’s Mouzah 
Katawoh. The plaintitf also has described it 
as the burroree (accretion) land of Mouzuh 
Sodhia, and he has also acquiesced in Govern- 
ment making a settlement of it with him 
as towfeer land, į. e land in excess of the 
original mouzah which has been permanently 
settled. It is further evident from the 
Ameen’s report, accepted by the Courts 
below, that the land decreed to the plaintiff 
originally belonged to the defendant’s mouzah, 
aud for which the latter has obtained a 
decree ngainst the Government. The plain- 
tiff claimed it as nceretion to his mouzah, 
nnd he is not entitled to a decree for it 
unless he proves facts which, according to 
the law of accretion, would be sufficient not 
only to extinguish the defendant’s title to 
it but would create aright in plaintiff's favor. 
The mere fact that it was included in the 
survey map of Sodhia of 1865 does not 
establish these facts. The defendant ques- 
tioned the accuracy of the survey operations 
of 1865, and succeeded bya suit in getting 
them corrected, and obtaining a decree for 
the land in suit according to the survey map 
of 1846. He is, therefore, entitled toremain 
in possession of it until the plaintiff can 
establish a superior title. The plaintiff has 
not adduced any evidence which would be 
sufficient in law to establish that superior title 
according to the law of accretion of chur 
lands. But he has adduced evidence of 
prior possession, and if the fuct of prior 
possession be found in his favor, he would 
be entitled to a decree unless the defendant 
would establish a title not barred by limita- 
tion. This would be the correct principle 
of decision in this case, because the plaintiff, 
who was no party to the suit brought by the 
defendant sgainst Government, should not 
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be deprived of the right (which a party in 
possession always has) of setting up the law 
of limitation for the protection of hia posses- 
sory title. The Lower Appellate Court has 
not come to any finding upon this question, 
But the finding upon which the Lower 
Appellate Court has awarded a decree is, as 
I have shewn above, not sufficient in law. 
I would therefore reverse the decree and 
the judgment of the Lower Appellate Court, 
nud remand the appeal for retrial, and would 
make the costs abide the result, 

Glover, J.—I concur in the order of 
remand: . 





The 15th February 1876, 


Present : 
The Hon’ble G. G. Morris, Judge. 
Appellate Court—Remands. 
Case No. 258 of 1875. 


pecial Appeal from a decision passed by 

` the Second Subordinate Judge of Tip- 
perah, dated the 2nd December 1874, 
reversing a decision ofthe Moonsiff of 

` Noornuggur, dated the 31st December 
1878. j 


~ Obhoy Churn Deo and others (Defendants) 
. Appellants, 


versus 
Ram Doollub Deo (Plaintiff) Respondent. 
Baboo Nullit Chunder Sen for Appellants, 


Baboo Aukhil Chunder Sen for 
Respondent, 


Where the first Court had decided a suit on the first 
and second issues, but expressed no opinion on the third, 
which had reference to the 1i¢hts of the parties, it was 
HELD that the Lower Appellate Court had no power to 
remand the case for trial, but should have decided it on 
the evidence in the record, 


In this case the parties went to trial on 
three issues as framed by the first Court. 
In support of these issues: both parties ad- 
duced evidence. 

The first Court decided the case on the 
first nnd second issues, but expressed no 
opinion on the third issue, which had refer- 
ence to the rights of the parties, 

The Subordinate Judge, on appeal, over- 
ruled the decision of the first Court on the 
question of limitation, and remanded the case 
for a determination of the question of right 
and possession combinedly. 

It is urged here in special appeal that the 
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Subordinate Judge had no power to remand 
the case for trial, but should ‘have decided it 
himself on the evidence which is on the 
record. 

It is clear that this objection must prevail, 
and that the Subordinate J udge has acted 
contrary to the provisions of Section 352 of 
the Procedure Code. His order of remand 
is therefore set aside, and the case must go 
back to him in order that he may decide it 
himself on the evidence upon the record. 

It may be noticed that an objection is 
taken that in his judgment the Subordinate 
Judge has treated the year 1270 (which is 
the year in which a certain jjarah pottah 
was given) as being of the Bengali era, 
whereas in point of fact it is of the Tipperah 
era. He must see whether this is so or not. 

Costs will abide the result. 





The 16th February 1876. 


Present : 
The Hon’ble G. G. Morris, Judge. 
Lapse of Title— Wrongful Possession. 
Case No. 830 of 1876. 


Special Appeal froma decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 80th November 1874, reversing 
a decision of the Moonsiff of Sheraj- 
gunge, dated the 11th June 1874. 


Kristo Gopal Roy and another (two of the 
Plaintiffs) Appellants, 


VETSUS 


Roodro Chunder Roy and others (Defend- 
ants) Respondents, 


Baboos Doorga Mohun Doss and Mohinee 
Mohun Roy for Appellants. 


Baboo Huree Mohun Chuckerbutty for 
Respondents, 


Where a person’s title to land is extinguished by 
reason of his having been long out of possession, no new 
right or cause of action can accrue to him by taking 


wrongful possession. 


THERE appears to me to be no sufficient 
reason for interfering with the judgment of 
the Lower Appellate Court. That Court hag 
found upon the evidence that the lands ia 
suit have been held by certain ryots under 
the defendants, respondents, to whom they 
paid rent for fifteen or sixteen yenrs prior 
to the 22nd Falgoon 1279. On that date 
the plaintiff took forcible possession of these 
lands. A suit under Section 15 of Act 
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XIV of 1859 was instituted, and the Court 
held that the *plaintiff had wrongfully dis- 
possessed the defendants from the lands on 
that date. Before the decree under that 
Act could be brought to execution, the 
plaintiff instituted this suit to obtain a de- 
claration of his title. It seems to te quite 
clear that, na prior to the 27th Falgoon 1279, 
the plaintiff had vot been in possession of 
these Innds for a period of fifteen or sixteen 
years, his title in them was extinguished, and 
no new right or cause of action cen acerne 
to him by reason of his wrongful possession 
since that date. 
The appeal is dismissed with costs. 


The 17th February 1876. 
Present: 
The Hon’ble G. G. Morris, Judge. 


Tenant versus Tenant— Ejeciment— Notice 
to quit. 


Caso No. 494 of 1875. 


Special Appeal from a decision passed by 
the Officiating 2nd Subordinate Judge 
of Tipperah, dated the 21st December 
1874, reversing a decision of the Sudder 
Moonsiff of that district, dated the 6th 
April 1874. 


Chunder Monee Chanda (Plaintiff) e 
Appellant, 





versus 
Brindabun Nath (Defendant) Respondent. 


Baboos Kally Alohun Doss nnd Doorga 
Mohun Doss for Appellant, 


Baboo Bharut Chunder Dutt for 
Respondent. 


In a suit between two rival tenants having the same 
landlord, the one striving to obtain, and the other to 
maintain possession of a particulor parcel of land, 
where itis found thatthe defendant 13 still in occupa- 
tion and has not been ejected by the zemindar, the mere 
production of a pottah alleged to have been anted to 
the plaintiff by the zemindar cannot of itself determine 
the tenancy of the defendant, or enable the plaintiff to 
stand in the shoes of the zemindar and serve the occu- 
pant tenant with a notice to quit. 


Tue plaintiff brought this suit to 
obtain possession of certain three kanees 
of land which had been found by a 
possessory award dated the 16th Septem- 
ber 1873 to be in the possession of the 
defendaut. In proof of his title to this 
land, the plaintiff set up a pottah of August 
1873 alleged to have been granted him by 
» 


the Rajah zemindar. The defendant op- 
posed the claim of the plaintiff on the ground 
that he had a right of occupancy in the 
land. He also asserted that he could not be 
ejected without a previous notice on the 
part of the zemindar. Both the -Lower 
Courts have found that no right of cecupan- 
ey exiats in the defendant. In the matter 
of the notice the first Court expressed itself 
as follows ;—“ It has been contended, on be- 
“half of the defendant, that the zemindar 
“had no power to grant the lense without 
“having previously set ved a notice of eject- 
“ment ou thedefendunt. But this conten- 
“tion does not seem to me valid. This suit 
“ig not n suit for ejectment by the zemin- 
“dar. It isa suit between ryot and ryot, 
“ ench party setiing up his right and title as 
“such, and they must stand or fall according 
“ as they succeed or fail in making out that 
“ground.” ‘Lhe Moonsiff therefore gave the 
plaintiff a decree to recover possession of the 
land in dispute. The Subordinate Judge in 
appeal differed from the first Court on this 
point saying :-— The defendants tenancy has 
“not yet been determined. He is a tenant 
“ the term of whose tenancy is not for any 
“definite period, Consequently, the under- 
‘atanding is that the said tennucy is deter- 
‘minable at the option of either party, the 
‘“Inndlord or the tenant, by a previous no- 
“tice, The landlord has not yet notified to 
“the tenant to quit ; and so long as he does 
« not choose to do so, the defendant has a 
“right to remnin on the soil.” He therefore 
refused to give n decree for possession in 
favor of the plaintiff. 

In special appeal it is urged that the 
defendant’s claim to a right of occupancy 
having failed, a decree ought to have been 
given in favor of the plaintiff, and a decision 
in the 14th Weekly Reporter, p. 168, is quoted 
as an authority in point. But it is quite 
clear that the defendant not only raised the 
question of right of occupancy, but asserted 
the necessity of a notice, and both the Low- 
er Courts have dealt with this point. It is: 
next contended that there was no express 
issue on this point of notice, and that there-. 
fore the case should be remanded in order 
that it may be dotermined whether the Rajah 
zemindar was bound to serve a notice on 
the defendant. at all, or whether he did in. 
fact serve n notice upon him. Or in lieu of 
this, the Court is asked to follow the princi- 
ple Inid down in XXIII Weekly Reporter, 
p. 440, in the case of Hem Chunder Ghose, 
(plaintiff,) Appellant, v. Radha Pershad-. 
Paleet, (defendant,) Respondent, and direct 
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that a decree be given in favor of the plain- 
tiff fixing a date for giving up possession 
which shall be fair towards the defendant. 
Butit seems tome that the plaintiff is not 
in a position to make a demand of this sort. 
This is n suit between two rival tenants hav- 
ing the same zemindar for their landlord, the 
one striving to obtain, and the other to main- 
tain, possession of a particular parcel of land. 
It has been found by the Lower Appellate 
Court that the defendant is still in occupa- 
tion of this parcel as n tenant of the zemin- 
dar, The Rajah zeminodar has not chosen to 
eject the defendant from the Ignd, and there- 
fore the mere production of, œ pottah alleged 
to have been granted by the Rajah to the 
plaintiff cannot of itself determine the tenan- 
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primd facie case of fraud on the part of the defendants 
there is no need for the Court to proceed further. 


o 

Tuts suit has been wrongly dealt with by 
the Lower Appellate Court. It was a suit 
brought by a recent purchaser of a share in 
a talook to set aside a mirassi pottah of 
anterior date purporting to have been granted 
by the former sharera in the tnlook to the 
defendants. 

The Lower Appellate Court gave a decree 
in favor of the plaintiff. 

The objection in special appeal is that this 
decree has been given entirely on a consider- 
ation of the evidence brought forward by 
the defendants, aud not on any consideration 
of evidence adduced by the plaintiff to prove 
his allegation that the pottah was set up by 


cy of the defendant, nor can it create a right | the defendants in collusion with the other 


which, whether it exists in the Rajah or not, 
the Rajah has not chosen to enforce. The 
plaintiff cannot possibly stand in the shoes 
of the Rajah zemindar either to demand that 
notice to quit be served upon the defendant, 
or to ask that the suit on his part be treated 
as such a notice. 

Under these circumstances, it appears to 
me that thejudyment of the Lower Appel- 
late Court is tight, and the appeal must be 
dismissed with costs. 





it 


The 21st February 1876. 


Present : 


The Hon’ble G. G. Morris, Judge. 
Fraud— Onus Probandi. 
Case No. 899 of 1875. 


Spectal Appeal from a decision passed by 

` the Subordinate Judge of Tipperah, 
dated the 19th February 1875, reversing 
a decision of the Moonsiff of Panch- 
pookhoria, dated the 18th May 1874. 


Kubeerooddeen and others’ (Defendants) 
Appellants, 


versus 


Jogul Shaha and others (Piuintiffs) 
Respondents. 


Moonshee Serajul Islam for Appellants. 


Baboo Protab Chunder Mojoomdar for 
E Respondents. 


In a suit to set aside a pottah on the ground of fraud, 
the onus of proving fraud rests with him who alleges 1t, 
and until he discharges this obligation and discloses a 


shareholders of the talook in fraud of his 
rights. 

It is also objected that by not looking first 
at the evidence adduced by the plaintiff, the 
Lower Appellate Court has misapprehended 
the force of the evidence produced on tho 
part of the defendant. As an illustration of 
this, the following passage in the judgment 
of the Subordinate Judge is referred to :— 
“ The plaintifs say that after their purchase 
“in 1274 and 1276, the defendant Ashruf 
“ Mollah in collusion with their vendois has 
“got the pottahs with prior dates. Conse- 
“quently the depositions of Pannaoollah and 
“Kashee Nath, two of the vendors, brought 
“tn by the defendant, cannot be safely relied 
“upon, if there is no other evidence to show 
“that the pottahs were dona fide granted in 
“1271. The ouly other evidence is the 
“ deposition of Baddatooddeen, but he poiut- 
“ed out another paper as pottah, and when 
“the real pottauh was pot in his hands, or 
“shown to him, he said that he did net sub- 
scribe to it as witness.” 

It is pointed out hore that disbelief in the 
evidence of the two vendors is not a neces- 
sary consequence of the allegation of the 
plaintiff that “the defendant Ashruf Mollah 
in collusion with their vendors has got tho 
pottnis with prior dates.” Nor again in the 
passage where the Lower Appellate Court, 
after expressing doubts regarding the dakhil- 
las put in by the defendants, says :—“ There 
“is no tiltle of proof to show that the defen- 
“dant was in possession from 1271 as per 
“ mirassi pottah,” is not warrauted in draw- 
ing the conclusion “that the pottah has been 
granted after 1276 with,a prior date,” 

These objections seem to me to have much 
force. The plaintiff came into Court, alleging 
that a certain pottab, granted by the former 
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sharers in the talook, isa false and fraudulent 
document. It ig for him to give evidence in 
support of this allegation. The onus of 
proving the fraud rests on him, and antil he 
discharges this obligation and discloses „n 
prima facie case of ftaud on the part of 
the defendants, there is no need for the Court 
to proceed further. 

In the case referred to in the 22nd Weekly 
Reporter, p. 124 (Rajnarain v. Rowshun 
Mull), it is clearly laid down that where a 
party puts forward a charge of collusion 
with a view to defraud, he must give dis- 
tinct and direct evidence of such collusion 
ond fraud. Here, so far as appears from tlie 
judgment of the Lower Appellate Court, 
there is nothing to show that the plaintiff 
has made out any case of fraud on the part 
of the defendants and the grantors of the 
pottah. The case must therefore go back to 
the Lower Appellate Court for re-trial. The 
Subordinate Judge must see whether there 
is such evidence on the part of the plaintiff 
as supports the allegation of fraud. If there 
is no-such evidence, the plaintiff is not enti- 
tled to a decree. 

Costs will abide the event. 


The 21st February 1876. 
Present: 
The Hon’ble F. A. Glover, Judge. 
d 


A Statement in Mutation Proceeding is Evidence— 
Fact found not to be overlooked without re-trial 
of Issue—“ Document” under Evidence Act. 


Case No. 402 of 1876. 


Se Appeal from a decision passed by 
the First Subordinate Judge of Bhaugul- 
pore, dated the 8rd December 1874, 

‘ reversing a decision of the Sudder 
Moonstff of that district, dated the 25th 
June 1874. 


Budree Lall. (Plaintif) Appellant, 
Versus | 


Bhoosee Khan (one of the Defendants) 
Respondent. 


Baboos Taruckh Nath Dutt and Judoo 
Nath Sahoy for Appellant. 


Moonsfiee Mahomed Yusoof for Respondent. 


In a suit for recovery of lands claimed part] 
virtue of: mghts obtained under a kobala and Partly in in 
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virtue of rights ee at a sale in execution of a 
decree in which Lower Appellate Court refused to recog- 
nize a statement made before a Collector in a mutation 
proceeding as a “document” under the Evidence Act, 
and overlooked a fiiding in the Court of first instance 
in favor of the plaintif, —ĦELD by the High Court that 
a statement made before a Collector in a mutation pro- 
ceeding is a document entitled to be received as evidence 
under s. 90 of the Evidence Act; and that a finding in 
favor of a party in Court of first instance cannot be 
overlooked on appeal, withont directing a re-trial of the 
issue relating to the: point, or afiorling the party an 
opportunity of strengthening his case, 

Tars was a suit to recover possession of 
certain land, part as having been sold direct 
to the plaintif? by kobala, and part as the 
interest of supdry juadgment-debtors, whose 
rights had bee:r sold in execution of a decree 
and purchased by the plaintiff. The questions 
to be decided, and for which there has 
alrendy been a remand to the Court of first 
instance, are whether the property (8 annas 
JO4 gundahs) claimed belonged to plaintiff's 
vendor Musst. Nageena, aud whether she 
had the property to sell, and also whether 
the judgment-debtors whose rights plaintiff 
purchased bad any share in the estate, and 
if so what share. 

The estate belonged originally to Bullee 
Khan, and the defendant is a member of his 
family, one of his grandsons. The plaintiff 
alleges that Musst. Najoo, wife of Khari, 
one of the sons of Bullee Khan, and 
Musst. Hafeeun, his daughter, sold to Musst. 
Nageena, the wife of Bahadoor Khan, second 
son of Bullee Khan, 8 annas 104 gundas 
share of the property, and that Musst. Nagee- 
na sold in turn to him (plaintiff). 

He also alleges that 3 annas # pies share 
belonged to Musst. Bhandee, wife of Baha- 
door, and Mahboob and Mungul his sons, 
and that their interests were purchased by 
him in execution of decree. 

The Subordinate Judge fixed the follow- 
ing two issues :— 

(1.) Whether the persons through whom 
plaintiff claimed had any right to the pro- 
perty? and 

(2.) If they had, were their titles legally 
conveyed to the plaintiff ? 

The Subordinate Judge held that fthe . 
plaintiff had been unable to prove the title 
of the persons through whom he claimed; 
that the genealogical tree had not been 
proved; and that the judgment-debtors were 
not shown to be Bullee Khan’s heirs. With 
regard to the purchase from WNajoo and 
Hafeeun, the Subordinate Judge held that 
there was no proof that their rights, if they 
had avy, were conveyed to the plaintiff by 
Musst, Nageena. 

With regard to the rights of the jadgment- 


1876. | Civil 


THE WEEKLY REPORTER. 


Rulings. 135 


i E EER 


debtors, the Subordinate Judge is not correct 
in stating that the defendant denies in toto 
those rights. The written statement denies 
Nnjod and Hafeeun’s right to reversion, no 
doubt, and also that of-others through whom 
the defendant claims; but it admits that 
Mahboob and Mangul, two of the judgment- 
debtors, were sons of Bahadoor, and there- 
fore entitled, if they were alive when their 
father died, to some share of the family 
property. There is a somewhat dubiously 
worded statement with regard to Mahboob, 
It is said that he died without‘issue, but the 
date is not given; whilst as fop Mungul it is 
distinctly asserted by the defendant, and the 
statement is not denied, that Mungul is alive 
to the present time. 

Then as to the evidence in support of the 
genealogical tree, the Subordinate Judge 
differs from the Moonsiff, and holds the 
descent not proved for the following reasons:— 

The decision of 1858 is not to be found 
on the record, and therefore the Subordinate 
Judge takes no notice of it; 

The statement of Bahadoor is not admis- 
sible as evidence; and 

Imam Buksh’s evidence is uot credible. 


With regard to Imam Buksh, there is of 


course nothing to be eaid. This is a special 
appeal, and the Subordiunte Judge’s estimate 
of the credibility of the witness’ evidence is 
no ground of objection in law. 

The Subordinate Judge has refused to 
receive as evidence Bahadoor’s statement, on 
the ground that the mere production of a 
copy of the statement is not sufficient to 
prove its correctness, or that it was really 
made by Bahadoor. 

The statement in question was made in 
1843 in the course of a mutation proceeding 
before the Collector, when Bahadoor was 
examined for the purpose of ascertaining 
who besides Ranoo, the third son of Bullee 
Khan, were co-sharers in the estate, and in 
this statement Hafeeun was declared to be 
his sister of the full blood. Musst. Najoo 
is not mentioned. 

The Subordinate Judge says, that Sec- 
tion 90 of the Evidence Act refeig to docu- 
ments and not to statements; but he appears 
to have overlooked the effect of Section 80, 
which declares that “ when any document ig 
produced before any Court purporting to be 
a memorandum of the evidence given by a 
witness in a judicial proceeding, or before 
any officer authorized by law to take such 
evidence, the Court shall presume that the 
document is genuine, = a * 
and that such evidence was duly taken.” 


Under this section, therefore, the Subor- 
dinate Judge was bound to ¢ike the exami- 
nation of Bahndoor recorded in the mutation 
case in November 1848 as genuine and as 
having been duly taken. It was legal 
evidence quantum valeat in support of the 
plaintiff's case, and the Subordinate Judge 
was not justifled in ignoring it on the grounds 
recorded in his decision. 

Then with regard to the witnesses. The 
finding as to Imam Buksh cannot be inter- 
fered with, but I fiud on the record another 
witness, Ranoo Singh, who speaks to the fact 
that Bullee Khan had a daughter named 
Hafeeun, and that Mahboob and Mungul 
were sons of Bahadoor. This was evidence, 
whatever might be its value, in support of 
the plaintiffs case, and the Subordinate 
Judge ought to have considered it. 

Then as to the proof of the plaintifft’s 
purchase from his vendor, Musst. Nageena. 
It appears that, on the original trial on the 
lith September 1873, an issue was fixed as 
to the truth of this purchase, and whether 
possession passed under it. The Moonsiff 
decided the issue in favor of the plaintiff. 
On appeal the Subordinate Judge remanded 
the case on other points, and the Moonsiff on 
the remand, whilst finding still for the plain- 
tiff, passed no further decision in respect of 
Nageena’s conveyance; but the Subordinate 
Judge, on the defendant’s appeal, has now 
decjded that the purchase from Nageena had 
not been proved, and that without going any 
further into the point, or giving the plaintiff 
an opportunity of strengthening his case. 
If the Subordinate Judge, on the ground 
that the whole case was still open, desired to 
reconsider the question of Nageenn’s con- 
veyance, a question decided in 1873, and 
regarding which, so far as I can see, no 
substantial objection was taken, he ought to 
have directed the issue to be retried by the 
Moonsiff, and then have disposed of it him- 
self on appeal. I have already stated thar, 
on the remand, the question of Nageena’s 
conveynuce does not appear to have been 
mooted, for the Moonsiff fixed no issue 
regarding it, and no doubt considered the 
point finally disposed of in favor of the 
plaintif. 

It seems to me, therefore, that, in the 
particulara I have noted above, the Subordi- 
nate Judge had fallen into errors of law, 


and that those errors have undoubtedly 
affected the merits. He ought, I think, if 
he still holds that Nageena’s conveyance is 


dubious, to have an issue on the point fixed 


and tried. And as regards the shares of the 
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parties whose rights he says he bas pur- 
chased, the Suberdinate Judge must take into 
consideration the evidence which he has 
improperly overlooked. 

The cnse is remanded to him with refer- 
ence to the above remarks, and costs will 
follow the result. 





The 22nd February 1876. 
Present : 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Proceedings under s. 38 Act VIII of 1869. 


Appeals under Section XV of the Letters 
Patent from a decision passed by the 
Howble F. A. Glover, one of the Judges 
of this Court, dated the 8rd dugust 
1875, in Special Appeals, Nos. 1670 
and 1671 of 1874. 


Shaikh Jamalooddeen Hosseiu (Plaintiff) 
Appellant, 


wersus 


Ramadheen Misser and another (Defendants) 
Respondents. 


Moonshee Serajul Islam for Appellant. 
Baboo Taruck Nath Dutt for Respoudefits. 


In a suit in which defendant had admitted his tenancy 
but had disputed the amount of the rent claimed by 
plaintiff, and plaintiff had not madea Late applica- 
tion to Collector, under s. 38 Act VIIL of 1869 for 
the determination and record of tenures, under-tenures, 
and rates of rent in the land in suit —HKLD, that, in the 
absence of any special order of the Collector fixing 
the rates of rent, there was no legal order which could 
be considered final. 


Kemp, J.—Tsuse nre appeals from the 
decision of Mr. Justice Glover. The plain- 
tiff is the appellant in both cnses. The suit 
was for rent. The defendant admits the 
tenancy, but disputes the amount of rent 
claimed. All three Courts,—the Moounsiff, 
the Subordinate Judge, aud the learned 
Judge in this Court,—have dismissed the 
plaintiff's claim, holding that the proceedings 
under Section 38 Act VIII of 1869 are not 
final proceedings, and are not binding upon 
the defendants. 


Two points are taken in appeal before us: 
lst, that the defendant having alleged 
collusion on the part of the Ameen, the onus 
of proving that allegation was on the defend- 
aut; Q2ud, that the Civil Court was not 
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competent to reopen the proceeding under 
Section 38. 

We take the last point first. Under Sec- 
tion 38 a proprietor may apply for a mea- 
surement, or on specinl application he may 
usk the Collector to ascertain, determine, and 
record the tenures, under-tenures, and rates 
of rent payable for such tenures. There 
was in this case no special application made 
under Section 38, and therefore, in the 
nbsence of such special application, no order 
fixing the rates of rent payable could be 
passed by the Collector, and therefore there 
was no legal qrder on the part of the Collec- 
tor that could be considered as final. 

The appeals are dismissed with costs, 


The 28rd February 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, und the Hon’ble E. G. Birch, 
Judge. 


Act VIII (B.C.) of 1869—Streets in Touns— 
Buildmgs—Ejectment— Enhancement of Rent. 


Cases Nos. 2147 to 2149 of 1874. 


Special Appeals from a decision passed by 
the Judge of Bhaugulpore, dated the lst 
June 1874, reversing a decision of the 
Moonsiff of Monghyr, dated the \ith 
February 1874. 


The Collector of Monghyr (Plaintiff ) 
Appellant, 


VETSUS 


Hakim Madar Buksh and others (Defendants) 
Respondents. 


The Offg. Advocate- General for Appellant. 
Mr. M. L. Sandel for Respondents. 


Act VIII (B.C.) of 1869 relates only to agricultural 
holdings, and its proviajons have no application to land 
forming part of a street in a town. 

The mere fact that a building has been erected on a 
piece of land with the consent of the proprietor, does 
not give the occupant a right to hold the land perpe- 
tually at the same rate; and if the proprietor, with an 
ultimate view of raising the rent, biings a suit for eject~ 
ment, he has aright to have his title to eject tried in 
that suit. 

In such a suit, after defendants’ statement is filed, the 

laintiff 15 not at liberty without any leave from the 
urt, to withdraw his original claim, and substitute 


one for enhanced rent. 


Garth, C.J.—Bots the Lower Courts ap- 
ear to hnve thought that the provisions of 


Act VIII (B.C.) of 1869 are applicable to this 
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ease. But if the Judge’s finding that the 
land in dispute forms part of one of the 
principal streets in Monghyr is correct, that 
Act can have no application, as it relates only 
to agricultural holdings. 

As the case was first laid, it was a suit 
for ejectment from 8 cottahs 94 dhurs situ- 
nted in a bazar, the property of Government, 
nnd to recover mesne profits for the occupa- 
tion thereof from the date of suit. 

After the defendant’s statement was filed 
n most irregular course appears to have been 
taken on behalf of Government. The Col- 
lector filed a statement, apparently ~ with- 
out any leave from the Court, in which he 
virtually withdrew his original claim in the 
plaint to eject the defendant, and substituted 
in its stead a claim against him for enhanced 
rent. 

The Moonsiff before whom the plaint was 
filed very properly rejected the supplemental 
or substituted claim, but allowed it to remain 
on the record, and settled the issues in 
accordance with the original plaint and the 
defendants stntemeut ; but the Moonsiff who 
afterwards tried the case seems to have dis- 
regarded these issues, and to have allowed 
the trial to proceed upon an entirely new 
basis, 

It seems to have been assumed, both by 
him and the Lower Appellate Court, that the 
provisions of Act VIII (B.C.) of 1869 
were applicable to a case of this nature, and 
hence the confusion which is apparent in the 
judgment of both the Lower Courts, owing 
to the attempt to apply a special law toa 
case which does not come within its provi- 
pions. 

It ig not denied that the Government is 
the proprietor of the soil on which the 
building in the occupation of the defendant 
stands, and the real point at issue between 
the Government and the defendant is whe- 
“ther the Government as proprietor can eject 
the defendant from the land and take pos- 
session thereof, leaving him to remove the 
house he has erected. 

If it be decided that Government is en- 
titled to take possession of the land, it 
follows as n result of such determination, 
that the Government can make its own 
- terms with the person in occupation, and the 
cardinal issue in the case is, “Is the Govern- 
ment entitled to eject the defendant and 
to take possession of the land in dispute ?” 
To determine this question, it will be neces- 
sary to consider the evidence as to the origin 
of the tenancy and the conditions under 
which the tenant erected the building, The 
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mere fact that a building has been erected on 
the land with the consent of, the proprietor 
of the estate, does not give to the occupant 
a right to hold the land perpetually at the 
same rate, as is contended by the defendant. 
And if the proprietor, with an ultimate view 
of raising the rent, brings a suit for eject- 
ment, he has a right to have his title to eject 
determined in that suit. 

The issues, therefore, upon which the rights 
of the parties depend, have not been properly 
tried in the Court below, and we consider 
that we ought to remand the case to the 
Moonsiff’s Court with directious that he shall 
try the following issues, and that the parties 
be at liberty to adduce any evidence they 
think proper upon the trial :— 

1st.—Was the Government entitled at the 
time of the commencement of thig suit to 
eject the defendant and to take khas posses- 
sion of the land in dispute ? 

2nd.—If so, whether the Government is 
entitled to any and what amount of mesne 
profits ? 

The costs will abide the ultimate result. 


The 24th February 1876. 


Present : 
The Hon’ble F. A. Glover, Judge. 


Spécial Appeal—Questions of Evidence—Error 
of Law— Comparative Credibility of Witnesses 


Case No. 689 of 1875. 


Special Appeal -from a decision passed by 
the Officiating Subordinate Judge of 
Tirhoot, dated the 19th December 1874, 
reversing a decision of the Moonsiff of 
Tajpore, dated the 31st July 1874. 


Mr. W. Mackenzie (Plaintiff) Appellant, 
DETsUs 


Jowahir Mahtoon and others (Defendants) 
Respondents. 


Mr. C. Gregory anà Moonshee Serajul 
Islam for Appellant. 


Baboo Kalee Kishen Sen for Respondents. 


The High Court cannot interfere in special appeal 
with a Lower pd ours Court’s opinion as to the com- 
parative worth of the testimonies of two witnesses. 

Where the Lower Appellate Court disbelieved the 
evidence of a witness solely because he, being a Naib 
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Patwaree, signed certain danpabundee-papers as a Put- 
waree, it was considered to have A an error of 
law which warranted a remand by the High Court in 
special appeal. i 


Tuais was a snit to recover rent for 1280 
nud part of 1281 F.S The plaintiff clnimed 
reut at the rates which were pnid by the 
tenant dming the previous year. He is the 
losgsee of a half share of the estate, und it is 
roid was forced to bring his suit in its pie- 
sent shape. 

The defendants ndmit their tenanoy, but 
deny the ratee claimed by the plaintiff. This 
was the point on which the parties went to 
trinl. 

The first Court found for the plaintiff, and 
gavo him n decree. 

The Subordinate Judge reversed that deci- 
sion and dismissed the suit, except so fur as 
the defendauts admitted liability. 

The first objection taken in special appeal 
is, that the Subordinate Judge is wrong in 
dishelieving the evidence of Joyram on be- 
half of the plaintiff, because he has not filed 
the jummabundee papers of 1271 to 1273, 
nnd 1279, But as a matter of fret, the 
Subordinate Judge does not seem to me to 
have rejected the evidence of this witness 
on that ground. It is clear from what he 
has himself recorded in the earlier part of 
his judgment, that the jummabundee prpers 
of 1279 were filed, He could not therefore 
mean to reject the evidence of Joyram_ in 
respect of those papers. What he refers” to 
ix the jummnbundee of the previous yenrs. 
lis meaning is, I tnke it, that wherens this 
witness, claimivg to have been ticcadar in 
1279, und gomasta collecting reuts in 127], 
1272 aud 1273, is not able to substantiate 
his eyidence as to what he collected in 1279 
by showing that the sums then collected 
were the sume as were alwnys collected as 
proved by the jummabundee papers of 1271. 
1272, and 1273, therefore his evidence is 
untrustworthy. If this was «ll that the 
Subordinate Jndge had said, perhaps there 
would have been something in the objection 
raised by the nppellaut’s yakeel, becnusé jn 
the years 1271, 1272, und 1273, Joyram wans 
not ticcadar, but gomastr only; nnd it 
might have been said that whereas he had 
the papers of 1279 and filed them, he liad 
no power over those of 1271, 1272, and 
1273; and that was the reason why he did 
uot file them. But the Judge goes on and 
anys, that this is not the only reason for dis- 
helieving his evidence, but his evidence is 
opposed to that of the Patwaree Ajoodhyn 
Doss, Thig was the person who was said to 
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have made ont the jummnbundee papere of 
1279. In his examinntion, however, he dis- 
tinctly denies the coriectness of the figures 
therein recorded, and gives his evidence in 
support of the rates admitted by the defend- 
ant. Supposing, therefore, that the Subor- 
dinnte Judge was not exactly correct in one 
of his reasons, certuinly nothing can be said 
against Lis other reasons for disbelieving 
Joyrum. If he believed Ajoodhya Doss 
Patwaree, it was impossible for him to be- 
lieve Joyrum Ticendar, This is the Subor- 
dinate Judge’ opinion on the evidence, and 
is therefore a question of fact with which 
this Court cannot interfere in special appeal. 

The other objection is as to that part of 
his judgment where he says that the jummu- 
bundee papers filed by the defendant bens 
the signature of the manager of the Court 
of Wards, nnd that their validity is undoubt- 
ed. This has no bearing on this part of the 
case, because, in recording that opinion, the 
Subordinate Judge had aheady rejected the 
evidence of Joyram. So that whether the 
Snhordinate Judge was right or wrong in 
enying that the jummabundee of the defend- 
aut bore the signature of the manager of the 
Court of Wards, does not affect the ecredibi-+ 
lity of the witness upon whose evidence the 
plaintiff's case rests. 

The next objection to the judgment of the 
Lower Appellate Court is with regard to the 
reut payable in kind. The Subordinate 
Judge disbelieves the evidence of the plain- 
tiff’s witness Achumbit Lall, on the ground 
that he lind signed the dannabundee papers 
ns patwaree, whereas it appears from his 
deposition that he was only a unib patwaree. 
I must say that this igs no reason at all. 
Every body is aware that-a patwaree and 
a nmb patwaree perform the same duties, 
the one being the deputy of the other. And 
n naib pntwaree is expected to and in fact 
does the duty of n patwaree in his absence. 
And the dannabundee papers, containing an 
estimate of what the ryot was to pay in kiud, 
and what the landlord was to receive, may 
be as correct under the signature of a naib- 
patwnree as they might be when signed by 
the patwaree. As this is the only reason 
that I can discover for the Subordinate 
Judge’s reversing the order of the firat Court 
on this point, I think le has committed an 
erior in law which necessitates a remand of 
this conse for a further enquiry. If on the 
remand the Subordinate Judge considers that 
the evidence of Achumbit Lall is not to be 
believed, thot is one thing. But it seems to 
me that he is not justified in disbelieving hia 
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evidence, ,not for any thing in bis deposition, 
not for any thing opposed to it in the evi- 
dence of other witnesses, but simply because 
he being a naib patwaree signed the danun- 
buudee papers us patwatee, On this point 
the ease will be remauded. On the other 
the special appeal will be dismissed. 
I make no order us to costs. 


The 24th February 1876. 


Present : 
The Howbles F. A. Glover, Judge. 


Purchaser from Mortgagor—Notice of Fore- 
closure— Objections. 


Case No. 426 of 1875. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 22nd 
December 1874, affirming a decision of 
the Officiating Moonsiff of that distriot. 
dated the 30th March 1874. 


Mitterjeet Singh (Defendant) Appellant, 
DETSUE 


Mook} Lall Singh and another (Pinintiffs) 
Respondents. l 


Mr. M. L. Sandel and Baboo Roop Nath 
Banerjee for Appellant. 


Baboo Bykunt Nath Doss for Respondents. 


_A purchaser of mortgaged property from the‘ mort- 
gagor 13 entitied to notice of foreclosure, and, if sued for 
possession by the mortgagee, may defeat the suit if able 
to plead successfully that notice was not served. 

If such objection however is not pressed, or being 
pressed is decided against the objector, it cannot be 
raised subsequently in a later suit brought by the mort- 
gagee’s representative. 


‘Te plaintiffs in this case sue to recover 
possession of certain lands, which they allege 
-were purchased by them from one Gurbor 
Singh, who wag a mortgagee of Bheenuck, 
the origtonl proprietor, The mortguge was 
foreclosed in 18563 and it is snid 'nnd as a 
matter of fact the Judge has found, that pof- 
session passed by the mortgagee. ‘Ihe Judg- 
distinctly says in his decision that he consi- 


- 


ders that the plaintiffs have given evidence 
sufficient, if it be accepted, to establish the 
fact ‘of their possession of the property at a 
period so Inte as to bar the operation of the 
lnw of limitation, and that no good reason 
for rejecting thut evidence has been shown 
to ug. 

The defendant likewise claims the pro- 
perty by purchase from Bheenuck under a 
kobnlah dated the 22ud of December 1848. 

There appears to have been some dispute 
as to the identity of these lands. But it has 
been decided by both the Lower Courte, ansi 
in faot there is no doubt that it must be sc, 
that the lands are identical, otherwise the 
parties to the suit would have been fightioy 
for nothing. The Judge has found that the 
plaintiff's purchase and the title of their 
vendor Gurbur were made out, and he has 
upheld the fiuding of the first Court and 
given the plaintiffs a decree. 

Now it is contended, and it is the only 
objection urged before me, that the defendant 
being a purchaser from the proprietor Bhee 
nuck, the mortgagor, he was entitled to n 
notice of the foreclosure by the mortgagee. 
It appears from the record that in 18638, tha: 
is to say, some years after the foreclosure of 
the mortgage, the morigagee brought a sui' 
to recover possession against the heirs of 
Bheenuck, the mortgagor, and the defendant. 
No. | in this case, and obtained a deciee. 
Iie the written statement in that case the 
objection now taken was urged, namely, that. 
notice of the foreclosure was not served on 
the representatives of the mortgagor. No 
doubt there is nothing in the decision exact- 
ly stating that thet objection was decided 
ugninst the defendant, but, as a matier of fact, 


_it must have been so, because, if it had been 


proved, the case of the plaintiff would have 
failed. But the fact of the decision being 
ut his favor shows thut the objection was not 
pressed, or if pressed, it was decided against 
the defendant. If that be so, it seems to my 
that the special appellant cannot now raise 
the objection in this case, inasmuch as hu 
had apportunity before, more than ten yenis 
ngo, to-raise the objection, which he did, 
nud so far as I understand the judgment in 
the case on that date the point was decided 
against him. ‘The Judge does not mention 
the oljection ns having been taken before 
him, ‘though it is to be found in the petition 
of appeal to his Court, and I suppose it was 
not pressed. 

This is the only objection taken iu special 
appeal, und ns it fnils, the appeal must be 
dismissed with costs. 
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The 25th February 1876. 
i Present : 
The Hon'ble F. A. Glover, Judge. 
Oljections— Special Appeal, 
Case No. 900 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 28th January 1875, affirming a de- 


cision of the Officiating first Moonsiff of 


that district, dated the 1st April 1874. 


Ramanoogra Suhoy and others (Defendants) 
Appellants, 


versus 
Mussumat Dhondia (Plaintiff) Respondent. 
Baboo Roop Nath Banerjee for Appellants. 
Baboo Boodh Sen Singh for Respondent. 


Where a finding of both the Courts below is objected 
to in special appeal, on the ground that it is not aup- 
ported by any gvidence on the record, the objection 
ought to be stated th distinct words in the petition of 


appeal, 


THE objection taken in special appeal to the 
finding on evidence of both the Courts below, 
“ that the plaintiff did not resign her jote, in 
“« 1276 as stated by the defendant, and that 
* the tenure held first by her husband and 
“ afterwards by herself was a mourosee one,” 
is that there is no evidence at all on the 
record showing that it was a mourosee jote. 
Now the Subordinate Judge distinctly says 
that it is established by the plaintiff’s wit- 
nesses that the land in suit 18 her mourosee 
jote, and if the defendants wished to traverse 
that part of the Subordinate Judge’s deci- 
sion, they ought to have stated their objec- 
tion in distinct words. There is no ground 
in the petition of special appeal which will 
cover an objection of this kind. 

The special appellants’ plesder has referred 
me to the third ground, which he considers 
will enable him to argue it. That ground is 
in the following words: “ The plaintiff hus 
“ acquired no right, or, if she has any righi, 
“that right is lost by her self-conduct.” 
And assuming that this means “her own 
conduct,” the ground cannot, in any possible 
way, be understood as objecting to the fud- 
ing of the Subordinate Judge that the jote 
was a Mourosee one. 

The special appeal is dismissed with costs. 


' The 25th February 1876. 


Present: 


The Hon’ble F. A. Glover, Judge. 


Rent in Kind—Jurisdiction—Plaintiff’s Witnesses 
— Undecided Issue—Remand. 


Case No. 1107 of 1875. 


Special Appeal froma decision passed by 
the Subordinate Judge of Patna, dated 
the 29th December 1874, affirming a 
decision of the Moonsiff of Behar, dated 
the 9th February 1874. 


Mullick Amanut Ali and others (Plaintiffs) 
Appellants, 


VETES 


Ukloo Pasee (Defendant) Respondent. 


Mr. R. E. Twidale and Moonshee Abdoot 
Baree for Appellants. 


Baboo Boodh Sen Singh for Respondent. 


A suit for rent in kind is cognizable under Act 
VHI (B.C,) of 1869. 

A plaints witnesses may not be believed, but they 
cannot be ignored. 

Whee the Lower Courts have come to no decision on 
a point raised, the plaintiff in special appeal hasa@ right 
to a remand for the pout to be tied even though very 
trifling. 


A PRELIMINARY objection has been taken 
wo the hearing of this appeal, on the ground 
that the suit is of the nature cogniznble by a 
Court of Small Causes. It appears to me 
that if is not so. The suit is for value of 
crops no doubt. But it is essentially a suit 
for 1ent claimed for part ownership over 
certain date and palm trees, and over certain 
crops. The suit is therefore for rent in kind, 
and was clearly cognizable by the Court 
under Act VIII of 1869 : it appears more- 
over from the record that it was heard with 
the cousent of all parties under that Act. 
This disposes of the preliminary objection, 
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Then as to the appeal, the Subordinnte 
Judge affirms the decision of the Moonsiff, 
on the ground that Saneechur Mallah, who 
is the only witness examined by the plaintiffs 
to prove their case, has been rightly held by 
the Moonsiff to be untrustworthy. If this 
were 2 fact, there would have been an end of 
the matter. But it has been pointed out to 
me, and it cannot be denied, that besides 
Saneechur Mallah there were two witnesses, 
namely, Pershadee Lall and Jetoo Roy ; and 
khusrah papers besides. At all events these 
two witnesses were examined on the part of 
the plaintiffs, and their evidence is on the 
record. A decision which.clearly ignores 
the evidence of two out of three witnesses 
cannot be said to be a satisfactory one. If 
the Subordinate Judge had referred to these 
two witnesses and expressed an opinion that 
they were not to be believed, that would 
have been’ another thing. But he ignores 
them altogether. He says that there is no 
other witness on the part of the plaintiff but 
Saneechur Mallah. Before he decides the 
question as to the plaintiffs’ right, he must 
dispose of the evidence of all their wit- 
nesses, 


Then there is another point on which no 
decision was come to by either of the Courts 
below. Part of the defendant’s statement 
was that of the produce of these trees the 
plaintiffs were entitled to a certain small 
share, and thnt the larger portion thereof 
was due to a man named Neamut as his right 
in consequence of his having planted the 
trees. ‘This was a matter for the defendant 
to prove, because he denied that the plaintiffs 
had aright to sue for the produce of the 
trees claimed by them: and if it were not 
proved that Neamut took the larger share, iu 
consequence of having planted the trees, the 
plaintiffs would be entitled toa great deal 
more than was declared to be theirs. The 
essential point for decision, therefore, is 
whether Neamat had such right as the 
defendant alleges he bad. The matter no 
doubt is a very trifling one, still as the appel- 
lants desire it they have a right to a remand 
to have this question considered. They 
brought evidence to prove the quantity of 
the produce which has not been considered. 
They have likewise avother point in their 
favor, namely, that if Neamut has no right 
to the share alleged to be his, the plaintiff 
will be entitled to all that he asks for. 

The case must go back to the Court of 
first instance with reference to the abovo 
remarks, 

Costs will follow the result. 
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The 26th January 1876. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Putnee Sale— Service of Notice—Object of Sale 
Notice— Sufficient Plea” for cancelling Sale. 


Case No. 295 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
wan, dated the 27th April 1874. 


Gouree Lall Singh Deo Bahadoor (Plaintiff) 
Appellant, 


versus 


Joodhishtir Hajrah and others (Defendants) 
Respondents. 


Baboos Bhowanee Churn Dutt and Umbika- 
Churn Bose for Appellant. 


Baboos Mohinee Mohun Roy ond Kalee 
Prosunno Dutt for Respoudents. 


In a suit to set aside the saleof a putnee talook for 
arrears of rent, in which it was shown that the notice 
of sale, after having been placed for a time on tha 
cutchery of the farmer of the talooks in the mofussil, 
was then removed and served personally on the defaulter, 
who lived in a distant mehal, HELD that, as the object 
of serving a notice of sale was both to acquairt the 
defaulter of its approach, and to enable the under- 
tenants on the talook to preserve their own rights, and 
as both these objects were attained in this case, a *' suf- 
cient plea” had not been made out for setting aside the 
sale, although the course prescribed by law had not 
been precisely followed. 


Mitter, J.—Tuns is a suit for the reversal 
of a putnee sale under Regulation VIL of 
1819. The cluim is based upon two grounds, 


viz. : (1) thut there was no e of rent 
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due from the plaintiff on the day of the 
sale, the sare having been paid to the 
gemindar two days before the day of sale ; 
and (2) that the notification of sale was 
not duly published according to Section 8 
of Regulation VIII of 1819. 


The Lower Court has dismissed the suit. 
Upon the first point the Lower Court has 
found that the allegation of payment of rent 
two drys before the day of snle is not true, 
and that the dakhillah produced to establish 
that payment is not genuine. As regards 
the publication of the notice of sale what 
the Lower Court finds is this, that it was 
first stuck up in the cutchery of the 
ijaradar (the mehul having been let out 
in ijara by the putneedar), but the 
gomashta of the ijaradar having refused to 
grant a receipt of the service of the notice 
to the peon who took it, it was taken down 
and subsequently personally served upon the 
plaintiff, the putneedar, The Lower Court 
having come to these conclusions of fuots 
dismissed the suit. 


On appeal, the correctness of these con- 
clusions of facts has been contested upon 
the ground that they are against the weight 
of the evidence on the record. I do not 
think that this contention ought to prevail. 
I am quite satisfied with the reasons giveu 
by the Lower Court in support of these 
conclusions ; and I do not think that we 
ought to disturb his findings in appeal. We 
must therefore accept them as giving the 
true facts of the case. 


The next question that has been raised 
in appeal before ua, is that, accepting these 
findings of fact ns correct, still the sale 
cannot stand, as the notification of enle wns 
not published in the manner indicated in 
Clause 2, Section 8 of Regulation VIII 
of 1819. The plaintiff does not deny that 
two notices, as required by this clause, were 
stuck up in accordance with law in the 
cutcheries of the zemindar and the Collec- 
tor ; but his case rests upon the ground that 
po notice was published as also required by 
the same clause in the mofussil. The clause 
in question first of all lays it down that 
the notice of sale should be stuck upin the 
cutchery of the Collector. .Then it further 
provides: “A similar notice shall be 
“stuck up at the Sudder cutchery of the 
“ zemindar himself, and a copy or extract of 
“guch part of the notice as may apply to 
the individual case shall be by him sent, 
“ to be similarly published at the cutchery 
or at the principal town or village upra 









“the land of the defaulter, The zemindar 
“shall be exclusively answerable for the 
“s observance of the forms above described, 
‘and the notice required to be sent into the 
“ mofussil shall be served by a single peon, 
‘who sball bring back the receipt of the, 
“ defuulter or of bis manager for the same, 
“or in the eveut of inability to procure this, 
“ the signatures of three substantial persons 
“ residing in the neighbourhood in attesta- 
“tion of the notice having been brought 
“and published on the spot.” 


Now it is evident from the facts of this 
case, that the form prescribed above for the 
publication of the notice in the mofussil has 
not been strictly complied with. Because 
the notice, though at first stuck up in the 
cutchery of the ijaradar, was, after a short 
time, taken down and personally served upon 
the defaulter at his house, which is at some 
distance from the putnee mehal. Therefore 
the question which we have to determine is, 
whether this defect is such as to entitle the 
defaulter to ask the Court to reverse the 
sale upon that ground alone. In order to 
arrive at n satisfactory conclusion upon this 
question, we must first determine what is 
the object for which this provision as to the 
publication of this notice in the mofuseil 
has been made ; because, if it be simply. to 
give nolice of the sale to the defaulter, it 
is clear that in this case we ought not to 
give effect to the contention of the plaintiff 
who has got a more direct notice of the sale, 
ns it was personally served upon him. It 
has been decided by Sir Barnes Peacock, C.J., 
in a case reported in page 242 of 9th 
Volume, Weekly Reporter, that a putnee 
sale should not be set aside for mere formal 
defects in the publication of this notice, if 
it be proved that it hns been served upon 
the defaulter. This case has been quoted 
with approbation by their Lordships in the 
Judicial Committee of the Privy Council, 
in the case of Ram Sebak Ghose versus 
Mun Mohinee Dnasia, reported in page 113, 
Weekly Reporter, Volume XXIII. The 
same view of the law has been taken by a 
Division Bench of this Court in the case 
reported in page 183, Weekly Reporter, 
Volume XXIV. 


Now it is clear that one of the objects of 
this provision is to give notice of the sale 
to the defaulter, and so far as that object is 
concerned, the plaintiff, as I have remarked 
nbove, has no valid ground to complain. 
But the question is, is that the sole object ? 
I do not think it is. - Ifit were the sole object 
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we should have naturally expected that 
handing over the notice direct to the defuul- 
tor or his agent would have been laid down 
as the ordinary and the principal mode of 
service, and the sticking up of the notice in 
his cutchery, or the publication of the same 
‘at the principal town or village upon the 
land,” would have been laid down as the 
substitated mode of service to be resorted 
to, if it was impracticable to effect the 
service in the fiist mentioned mode. Then 
it must be remembered that there is no 
other provision in the Regulatitbn of adver- 
tizing the sale in the mofussil excapt the 
one under consideration. Then it also must 
be remembered that important privileges 
have been given to the under-tenants by the 
Regulation to protect their rights, and there 
is no other provision in it of giving notice 
of the sale to them than the one indicated 
in the extract I have made from the Regula- 
tion. The letter of the law also Jeada to 
this conclusion, because it spenka of the 
notice of sale being published on the spot. 
It appears to me. from these considerations 
that the object of this provision in the 
Regulation is not only to give notice of -the 
sale to the defaulter, but also to under- 
tenants, and further to advertize the sale 
“on the spot” for the information of the 
intending purchasers. 

- We have therefore next to consider 
whether the defects in the publication of the 
notice of sale in the mofussil in this cage 
have been such ng to defeat the object men- 
tioned above. Section 14 of this Regula- 
tion, which gives to the defaulter the right 
of contesting the validity of the sale in a 
Civil Court, provides that the gale should be 
reversed upon “a sofficient plea” being 
established. Has the plaintiff established “a 
sufficient plea” in this case, which would 
entitle him to ask the Court to set aside 
the sale ? It has been found that the notice 
of the sale was stuck up in the ijaradur’s 
cutchery, and was not taken down until 
after some time. That the peon who took 
it there asked the gomashta of the ijaradar 
to granta receipt of the same, and there 
was some conversation between them as to 
whether he (the gomnshta) was the right 
person who should give this receipt ; and on 
his finally refusing to give it that the notice 
was taken down and brought awny to be 
personally served upon the defaulter. The 
plaintiff has not establighed any circumstance 
in this case to show that this was not suffi- 
cient publication of the notice of the sule 
in the mofussil, He does not state that 


in consequence of this defective publication 
of the notice, there was nog a sufficient 
gathering of intending purchasers at the 
time of the sale. Nor does he complain 
that his under-tenants were ignorant of tha 
impending sale of the parent talook, and 
were therefore prevented from depositing the 
arrear of rent to stay the sale. He in 
hia plaint puts the same valuation upon his 
putnee mehal which it fetched at the 
auction sale. Upon the whdle I am not 
prepared to say that the defects established 
by the plaintiff in the manner of the publica- 
tion of the sale notification in the mofussil 
are such as to amount to “a sufficient plea” 
within the meaning of Section 14 of Regula- 
tion VIII of 1819. 


It remains to notice a case reported in 
page 447 of the 17th Volume of the Weekly 
Reporter, upon which the learned pleader for 
the appellant laid great stress in the courso 
of the argument. In that case there was no 
attempt made by the zemindar to publish 
the notification of sale in the mofussil. 
There was further a very grave iiregularity 
in sticking up the notice of sale in tho 
Collector’s cutchery, and it was held that 
these defects were sufficient to vitiate tho 
sale, Ido not think that any inflexible rule 
of law was laid down there that any depart- 
ture from the forms laid down in Clause 2, 
Section 8 of Regulation VIII of 1819 
would be sufficient to entitle the defaulter 
to set aside the sale. What was virtually 
held in that case was that the irregularities 
established there were sufficient under law 
to viliate the sale. 


The result therefore is that this appeal 
must be dismissed with costs. 


Glover, J.—Had it not been for the 
strongly expressed opinion in the case 
referred to by Mr. Justice Mitter, in which 
case, Moreover, the judgment was toa certain 
extent approved of by the Privy Council, 
I should have thought that the words of the 
Regulation were imperntive, and made all 
sales void where there had been no proper 
service of notice in the mofussil cutchery ; 
but after these decisions I do not see how 
I can retain my opinion, and I am therefore 
not prepared to dissent from the judgment 
of my learned colleague. 

The appeal must be dismissed with costs, 
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The 3rd February 1876. 


Present: 


The Hon’ble Sir Richard Garth, Kt., 
Chief Justice, and the Hon’ble E. G. 
Birch, Judge. 


Voluntary Conveyance void against Creditors— 
Prior Claim. 


Cases Nos. 110 and 111 of 1875. 


Special Appeals from a decision passed 
by the Additional Judge of Jessore, 
| dated the 30th September 1874, revers- 
- ing a decision of the Moonsiff of Nur- 
rail, dated the 31st December 1873. 


“Raicomul Dossia and another (Plaintiffs) 
Appellants, 


Versus 


Indramonee Dabea and another (Defendants) 
‘ Respondents. 


` Baboo Motee Lall Mookerjee for 
Appellants, 


Baboo Shoshee Bhusun Dutt for 
; Respondents. _ 


t Ezz 


Where a claim to an estate, based on a deed of con- 
veyance, was declared in one snit to be valid as between 
ye the parties to the conveyance, but was set aside in a 
‘ pecond as being fraudulent and invalid against the 
al creditors of the party conveying away the estate, 
- HELD by the High Court, that eine the first finding 
_(: established the clam of the original proprietor against 
) that of the persons who contested it in the first suit, 
” - it could not bar the creditors of that proprietor from 
making good their rights under the second finding that 

the deed was a voluntary conveyance, 


Garth, C. J—W xE think that the Lower 
` Appellate Court has made a mistake in this 
~  @nse. 

When the true nature and effect of the 
former suit is properly considered, it is obvi- 
ous that the judgment in the first suit cannot 
possibly -affect the rights of the parties in 
this ; and it is equally clear, that the judg- 
ment in the second suit, which wns between 
the same parties, and raised precisely the 
same question as is raised in the present 
suit, does operate as an estoppel here. 

The first suit was brought by Indramonee 
against Pearymohun to recover a four-anna 
share of the property in question. Her 
claim was fonuded upon a deed, by which 
the property was conveyed to her by Pro- 


ean 


sunno, and the defendant Peary Mohun 
set up a title in that suit adverse to Pro- 
sunno. The question therefore was, whether 
Prosunno’s title under which Indramonee 
claimed, or Peary Mohun’s, was to prevail ; 
and the Court decided in favor of Prosunno’s 


| title. 


But then in the second suit an entirely. dif- 
ferent question arose. Raicomul, the plain- 
tiff in that snit, was a creditor of Presunuo : 
and Raicomul alleging that the conveyance 
from Prosunno to Indramonee was fraudu- 
lent, aud made for the purpose of protecting 
Prosunno against his creditors, brought this 
second suit against Indramonee for the purpose 
of trying the question whether the deed was 
bond fide and made for good consideration, 
or whether it was a mere voluntary convey- 
ance and void as against creditors, 

This question was decided in that suit, 
and a decree was made in favor of Rai- 
comul, on the ground that the deed, though 
good between Prosunno and Jndramonee, 
was a voluntary conveyance, and void as 
against Prosuuno’s creditors. 


The rights of the parties having thus been 
determined in that suit, the present suit was 
brought for the purpose of protecting the 
title and possession of Raicomul as against 
Indramouee ; and the same question arises 
in this, asin the second suit, viz., whether the 
conveyance is valid, not as between Pro- 
sunno and Indramonee, but as between 
Indramonee and Prosunno’s creditors. The 
present suit, therefore, raises precisely the 
same question which was decided in the 
second suit, and raises it between the snme 
parties, and we think it clear, therefore, 
that the judgment in the second suit is 
binding upon the parties in this. 

The judgment in tbe first suit, on the 
other hand, cannot affect the rights of the 
parties in this; because not only were the 
parties different, but the question raised was 
of a totally different character, viz., whether 
Prosunno’s title, under which Indramonee 
claimed, was good as against Peary Mohun’s 
title. 

The Lower Appellate Court, theréfore, has 
been wrong in deciding that the first suit 
operated by way of estoppel in the present 
suit, and we consider that its judgment 
should be reversed, and the judgment of 
the Moonsiff confirmed with costs in all the 
Courts. - 

It ig admitted by the pleaders of both 
parties that the appeal No. 111 of 1875 will 
be governed by this decision. The same 
order will therefore be made in that case. 
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The 14th February 1876. 


Present : 


The Hon'ble F. A. Glover'and Romesh 
Chunder Mitter, Judges. 


Partnership Accounts— Limitation. 


Case No. 626 of 18765. 


Special Appeal from a dectsion passed 
by the Judge of East Ryrdwan, dated 
the 8th February 1875, affirming a deci- 
ston of the Subordinate Judge of that 
district, dated the 29th August 1873. 


Khoodee Ram Dutt (Defendant) 
Appellant, 


VETSus 


Kishen Chand Golecha (Plaintiff ) 
Respondent. 


Baboo Rash Peharcé Ghose for 
Appellant. 


Baboos Sreenath Doss and Nil Madhub 
Bose for Respondent. ~ 


In a suit for the recovery of a balance gaid to be due 
on a joint business account, in which the sole issue 
originally raised was whether one partner was bound 
by an owledgment said to have been made by the 
other, HELD that the new issue, whether the second 
Deen te ee ee and was 
authorized to make the said acknowledgment, could 
not for the first time be raised in appeal Hexp algo, 
that s. 20 Act IX of 1871 does not apply to partner- 
ship accounts, 


Glover, J.—TH18 was a suit to recover 
the balance due on a joint business account 
between the plaintiff and the defendant, who 
are members of a firm carrying on business 
at Cutwa‘and Calcutta. 

The suit was brought on an adjustment of 
account of the firm sigued by one of the 
parties Kali Doss on the 8rd Bysack 1279. 

The Court of first instance, when the case 
was first beard, found with reference to the 
defendant Khoodee Ram’s objection that he 
was only an agent and not a pm tner, that he 
was linble as & partner, and gave a decree 
against him, from which he appealed to the 
Judge and succeeded in getting the Subordi- 
nate Judge’s order reversed, both on the 
ground of limitation and likewise on the 
ground that he was not a partner. 

. The High Court, on special appeal, 
remanded the case, pointing out to the 
Subordinate Judge certain evidence with 


‘the proceedings. 


reference to the allegation of partnership 
which the Lower Appellate Court had not 
taken into consideration. 

On 1emand the case went before the 
District Judge, and he has tried it de novo. 


.| He has found on the evidence that Khoodee 


Ram wns a partner in the fiim on the date 
the acknowledgment was signed by Kali 
Doss. 

It ia now objected by the pleader for the 
appellant that supposing that this Court is 
in special appeal bound to tauke this os a 
finding of fact upon evidence that Khoodee 
Ram was a partner, still there has been no 
finding as to the objection raised by Khoodee 
Ram in the original suit that Kali Doss had 
ceased to be a partner in the firm before the 
date on which the acknowledgment was 
signed by him. 

It appears to me that it is too late to 
take this objection at the present stage of 
We have looked at the 
written statement on the record, sud we do 
not find in it any allegation by Khoodee 
Ram that Kali Doss had ceased to be a part- 
ner before the date of this acknowledgment. 
If that had been a part of the appellant’s 
case, he ought to have had, and doubtless 
would have had, an issue fixed regarding 
it, and have had the point decided. He waa, 
however, content to go to trial upon the 
broad issue, not whether Kali Doss was a 
person in a position to give the acknowledg- 
ment, but whether he, Kali Doss, being a 
partner at the time, Khoodee Ram was 
bound by Kali Doss’ act. No issue was 
fixed upon the question of Kali Doss’ liabi- 
lity, no evidence was taken, and no deci- 
sion come to. It seems to have been ‘ngreed 
on both sides that the question to be decided 
was the liability of Khoodee Ram : the liabi- 
lity of Kulee Doss was never called into 
question. 

Then it is said that the Judge is wrong 
on the point of Imitation. Section 20 
Act IX of 1871 provides that no ucknowledg- 
ment in respect of a debt will take the case 
out of the operation of the Limitation Act, 
unless the acknowledgment is contained in 
some writing signed, before the expiration 
of the prescribed period, by the party to be 
charged therewith or by his agent generally 
or specially authorized in this behalf, It 
seems clear that this section cannot apply 
to partnership accounts or to cases where 
one partner by the ordinary rales of partner- 
ship is able to bind his co-partner, and still 
less so to the particular suit now before 
us, Which is provided for distinctly by 
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No. 62 of the Schedule Il of the Limitation 
Act, where it is said that, “for money 
payable to the plaintiff for money found to 
be due from the defendant to the plaintiff 
on accounts stated between them,” limita- 
tion beging to run from the date on which 
the accounts are stated. If the Section 20 
apply toa case of this sort, I do not see 
how it is possible for one partner to bring 
a suit upon an acknowledgment made by 
another co-partner of the firm. 7 

It seems to us that upon both the points 
which have been argued before us the Judge 
of the Court below was right, and that this 
special appeal should be dismissed with 
costa. 

Mitter, J.—I concur. i. 


— 


The lth February 1876. 
Present : 


The Hon’ble F. A. Glover and Romesh 
Chuude: Mitter, Judges. 





Enhancement of Rent—Mokurruree Tenure. 
Case No. 2499 of 1874. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 

' 5th June 1874, modifying a decision of 
the Moonsiff of that district, dated the 
13th November 1873. ° 


Roy Wooma Nath Chowdhry and others 
(Plaintiffs) Appellanis, 


versus 
J. A. Davis (Defendant) Respondent. 


Mr. M. L. Sandel and Baboo Sreenath 
Doss for Appellants. 


Baboos Aubinash Chunder Banerjee and 
_Chunder Madhub Ghose for Respondent. 


In a snit in which arrears of rent at an enhanced rate 
were claimed for land which defendant’s predecessors 
had cleared from jungle, on which they had built dwell- 
ing houses, and which they had held for seventy years 
at an unvarying rent, HELD, that though these circum- 
stances were conclusive as to the mokurruree quality 
of the tenure, yet, as plaintiff and defendant were 
agreed as to the extent of Jand originally leased out 
to defendant's predecessors, but plaintiff now contended 
that defendant held more land than he was originally 
eae to, the Court below was bound to find whether 
the plaintiff’s contention as to the extent of the land 
was correct, 


Glover, J.—T18 was a suit to recover 
arrears of ient at an enhanced rate on 
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crrtain land which ig admittedly comprised 
in the compound of a bungalow in the occu- 
pancy of the defendant. 


Lhe defence was that for neatly seventy 
years the land had been held on a mokui- 
ruree tenure, and that no inerease of rent 
had ever taken place, although the point had 
been more than once mooted between the 
landlord and tenant; that the land, when 
oliginully given, was in a state of thick 
jungle, and that the lessee, Mr. Glass, cleared 
aud enclosed i, and built thereon his dwel- 
ling house. 


The Moons+f decided that although the 
plea-of mokurrurve set up by the defendant 
had not been proved, yet as the plaintiff had 
failed to prove the grounds of enhancement, 
bis suit must be dismissed. He raised an 
issue as to whether the land held by the 
defendant consisted of 85 beegnhs as 
claimed by the defendant, or 52 beegahs 
the area stated by the plaintiff. The Moon- 
sif found that the plaintiff had not proved 
his allegation as to the larger area. 


On appeal the Judge did not go into the 
cross appeal of the plaintiff as to whether 
the Moonsiff was correct in flading that the 
plaintiff had failed to prove the grounds of 
enhancement, and which we suppose must be 
considered as including the question whether 
the aren of land was 385 beegnhs or 
52 beegahs. It is true that the Judge 
does not distinctly mention this as one of 
the grounds. But it was clearly one which 
might have been legally tuken, and we must 
presume that it was taken. l 

With regard to the other point the Judge 
found that the defendant and his predecessors 
had held continuous possession of this plot 
of Iland which was originally granted for 
building purposes after clearing the jungle,. 
and had never paid any thing more than one 
unvarying rate of rent; and that they lind 
always paid that rent with the consent of 
the zemindar. The Judge held, therefore, 
that it was fairly presumable that the defend-’ 
ants holding was, when it was granted, 
a mokurraree one. On this part of the case, 
we certninly see no reason to interfere when 
we find ci:cumstances such as these, namely, 
that a piece of jungle land is cleared by a 
person whom the zemindar has located on, 
the ground; that on the Jand so cleared a 
house is built, and that in that house the 
lessee and his successors live for years 
paying for it the same rate of rent; that 
when questions arise between the-pnrties as 
to the rate of rent to be paid, the point is 
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always given in favor of the tenant ; when, 
og we say, this state of things goes on for 
seventy years without objection, it is only 
fair to presume that the original holding was 
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The 17th February 1876. 


Present : 


under a mekurruree grant, alihough the | The Hon’ble Sir Richard Garth, Kt., Chief 


document of title may not be now forth- 
coming, and that the rent thereof cannot be 
enhanced. 

The appellant’s pleader argued that there 
was an analogy between this tenure and a 
jungleburi one, and that as such a tenure was 
not exempted from enhancement neither 
was this; but I see no annlogy between the 
two cnses. A person cleariyg land under 
a jungleburi pottah, does it.of course for the 
purpose of raising crops on the land cleared, 
and every year his profits increase with his 
clearings. Butin this ease the land lensed 
was intended to be used and has been used 
throughout solely for dwelling purposes. 

On one point, however, we think that the 
Judge’s decision is defective, namely, with 
regard to the area of the land. It is not as 
if the defendant wns claiming to hold a 
certain quantity of land under a pottah 
which be could not produce but which 
pottuh was said to contain boundaries. In 
such a case it might possibly have been said 
that although the quantity of land named in 
the pottah was so much, there was in reality 
a great deal of extra land included within 
the boundaries specified in the lease, and 
that the lessee was entitled to all the land 
within those boundaries although a lesser 
aren might bave been entered in the lense. 
But the defendant never set up this onse: 
in his ‘written statement he distinctly limits 
the amount of land he claims to 35 beegnhs 
and 14 cottahs. If, therefore, he is 
proved now to be in possession of 52 
beegahs, it is clear he has got something 
which, according to his own case, the original 
pottah never gave him, and for which it is 
quite possible that the zemindar mny be in a 
posttion to demand an enhanced rent. The 
canse must go back on this point. The 
Judge of the Court below will decide that 
part of the appeal mnde to him from the 
Moonsiff’s decision, which referred to the 
area of the land held by the defendant. 
The Moonsiff held that the plaintiff had not 
been able to prove that the defendnnt held 
any thing more than 85 beegahs. That 
is the question which the Judge has to decide 
upon the evidence on the record. 

The appeal will be dismissed, so far as the 
mokurruree title is concerned, with costs. 
The costs with regard to the remaining part 
will follow the result, 


Justice, aud the Hon’ble E. G. Birch, 
Judge. 


Forfeiture—Denial of Title. 
Case No. 1270 of 1875. 


Special Appeal from a decision passed by 
the Officiating Judge of West Burdwan, 
dated the 18th March 1875, affirming s 
decision of the Moonsiff of Bissenpore, 
dated the 29th April 1874. 


Sreemuttya Ahullya Debia (Defendant) 
Appellant, 


f 


versus 


Bhyrub Chunder Pattro and others 
(Plaintiffs) Respondents. 


Baboo Bhowanee Churn Dutt for 
Appellant. 


Baboo Troyluckho Nath Mitter for 
Respoudents. 


In a suit for recovery of Khas possession, in which it 
was pleaded that defendant, who was plaintiff's tenant, hal 
forfeited her tenancy by denying the plaintiff's tit.e11 
a former suit, which he had brought against her, Rip 
that it was not enough for the plaintiff to bring for - 
waid merely the judgment of the Court in the former 
suit, but that it was absolutely necessary to show v ha’ 
the statement of the defendant actually was, by provin» 


> 


the statement itself. HELD also, that as the plaintiff ha» 
neglected his opportunity of proving the abovemen- 
tioned statement in pleading to an issue that had beri 
framed in the Moonsiff’s Court, he had now no ground 
for having that opportunity renewed, 


Garth, C.J.—Wer think that the Lower 
Appellate Court has decided wrongly in this 
case. 

The plaintiffs sue to recover khas posses- 
sion of ,certnin land on the ground that tho 
defendant, who is the tenant occupying that 
laud under the plaintiffs, has forfeited her 
tenancy by denying the plaintiffs’ title in a 
former suit which he brought against her 
for arrears of rent. Sheis alleged to hava 
done this in the written statement which 
she made in tbat suit. In order, therefore, 
to prove this allegation in this suit, it was 
absolutely necessary for the plaintiffs to 
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shew what the statement of the defendant 
actually was ; and this could only be done 
by proving the statement itself. It was not 
enough for the plaintiffs to bring forward 
merely the judgment of the Court in the 
former suit. It was necessary to prove the 
defendant’s actual stntement in order that 
the Court might judge what the defendant 
really meant to say, and whether what she 
said amounted to a forfeiture. There was 
no difficulty in proving this statement, and 
the issues which were raised in the case by 
the Moonsiff obliged the plaintiffa to do so, 
because one of those issues was, “‘ whether 
the defendant’s tenancy will prevail against 
„the plaintiffs, and whether the latter are 
entitled to khas possession.” Now the 
question whether the latter, that is, whether 
the plaintiffs, were entitled to Akas posses- 
pion, depended entirely on this alleged 
forfeiture. Therefore the latter part of that 
issue raised a mixed question of law and 
fact, 1st, what had the defendant actually 
said or done; and 2ndly, whether what she 
said or did amounted to such a denial of the 
plaintiffs’ title as to work n forfeiture. 

The Courts below appear to have taken 
it for granted that, in the former suit, the 
defendant did really deny the plaintiffs’ 
title ; but on looking at the evidence which 
was before them, we find no legal proof 
whatever of anything having been said or 
done by the defendant which could be con- 
strued into a cause of forfeiture. ° 


Under these circumstances, we cannot 
but arrive at the conclusion that both the 
Lower Courts were wrong, and we the more 
readily come to this decision, because here, 
as in England, the Courts always lean 
strongly against a forfeiture of this kind ; 
and if a plaintiff comes into Court, relying 
upon such a forfeiture, he must prove it 
strictly. 

But then the plaintiffs say, Give us 
another opportunity of proving our case, 
by directing the trial of on issue ns to 
whether a forfeiture has been worked.” 
Why should we do that, when there was au 
issue in the case which raised that very 
question before the Moonsiff? The plaintiffs 
had ample opportunity of proving their case 
in ths Court of first instance, and having 
failed to do so they have no ground for 
asking to have that opportunity renewed. 

We, therefore, reverse the judgment of 
the Lower Courts and dismiss the plaintiffs’ 
suit so far og regards their claim to khas 
possession. The respondents will pay the 
costa in all the Courts. 
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The 17th February 1876. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Mortgage—zecution Sale—Immoral Loan— 
Limitation— Minor’s Responsibility for Debts. 


Cases Nos. 282 and 267 of 1874. 


Regular Appeals from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 4th August 1874. 


Mussamut Anooragee Kooer and others 
(Defendants) Appellants, 


VETSUS 


Mussamut Bhugobutty Kooer, mother and 
guardian of Hunooman Pershad and an- 
other minors (Plaintiff) Respondent. 


Baboos Chunder Madhub Ghose and 
Mohesh Chunder Chowdhry for Appel- 
lauts. 


Baboo Taruck Nath Sen and Moonshee 
Mahomed Yusoof for Respondent. 


Case No. 1680 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 23rd June 
1874, reversing a decision of the Sub- 
ordinate Judge of that district, dated 
the 5th May 1878. 


Mussamut Sham Soonder Kooer, mother 
and guardian of Motuk Pershad Sing 
(Plaintiff) Appellant, 


ver sus 


Mussamut Jamna Kooer and others ( Defend- 
ants) Respondents. 


Baboo Taruck ‘Nath Sen and Moonshee 
Mahomed Yusoof for Appellaut. 


Baboo Chunder Madhub Ghose for 
Respondents, 


Where application was made to set aside a claim 
under a mortgage bend, and a sale in execution of a 
decree obtained under a mortgage bond, and for 
recovery of possession of the property mortgaged, on the 
ground that the loans had been contracted for immoral 
purposes by the father of the plaintiffs, who were 
minors and were not responsible for the obligations 
thus incurred, HELD by the High Court that the P. O. 


r 
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decision ın Vol, XXII W.R.,p 66, was applicable to the 
case, and that the creditors were not required to go 
behind the decree itself, unless clear proof were given 
of the immorality of the joan: 

Herp also that, where the application is not merely 
for reversal of sale, but also for recovery of possession 


‘and declaration of tatle, the hmitation of one year did 


F 


not apply. 


Kemp, J.—On® decision, it is admitted, 
will govern these two regular appeals, At 
the request of the pleader for the respondent, 
special appeal No. 1630, in which the 
respondent in these regular appeals was the 
appellant, was allowed to stand over for 
disposal with the regular appeals. Some of 
the defendants are the appellants in appeal 
No. 282, and other defendants are appellants 
in uppeal No. 267. Some of the properties 
involved in Regular Appeal No. 232 were 
properties mortgaged by the father of the 
minors, plaintiffs, to Sheo Golam. The 
other property involved in No.. 232 is pro- 
perty which was not mortgaged, but which 
was sold in execution of the personal decree 
on the mortgage bond, and purchased by the 
defendants. The property involved in 
nppeal No. 267 was property sold in execu- 
tion of the personal decree, and purchased 
by the defendant, The mortgage bond is 
dated the 26th April 1867. A decree was 
obtained on the bond on the 4th of Decem- 
ber 1867. On the d0th of July 1869, the 
sala of some of the properties involved in 
Regular Appeal No. 282 was made, snd the 
sale of the remaining properties involved in 
that appeal, aud the properties involved tn 
Regular Appeal No. 267, was mode on the 
18th September 1869. - 

A partition suit is alleged to have been 
brought by the plaintifi’s mother on the 
27th July 1869, or, three duys previous to 

„the Gret sale in execution when the execu- 
tion proceedings were ripe for sale, and a 
decree for purtition was made on ‘the 28th 
September after all the sales were made 
which the plaintiffs attempt to set aside. 
The plaiutiffe in this suit appear under the 
guardianship of their mother Mussamut 
Bhugobutty Kooer. There is evidence in 
this case to the effect that tbis suit has been 
brought in reality by the father of the 
minors, aod there is very great probability 
from the circums:ances of the case that such 
is the fact. The suit is for recovery of 
possession nnd registration of names in res- 
pect of certain shares in certain mouzals 
fully detailed in the plaiut, to set aside the 
decree, as also the sale in execution of tbat 
decree and the purchases made by the res- 
pective defeudauts in the case. 
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The Subordinate Judge, Mr. DaCosta, laid 
down twelve issues in the ouse. He found 
that the loan was taken by the father, nnd 
that it is not proved that the son Hunooman 
Pershad, who was born before the loan was 
taken, benefited by that loan ; that the tonn 
was taken for the necessary expenses of thie 
borrower, the father, and he does not believe 
the evidence adduced by the defendants to 
show that the money was expended for the 
investiture of Hunooman Pershnd with the 
Brahminioal thread, &c. ; that it was for the 
defendants to have shown that the loan was 
contracted to meet the pressing necessities 
authorized by the shasters, which they have 
not done. That therefore the plaintiffs are 
entitled to recover possession of the share 
of the family property sued for and to ob- 
tain registration of their names ; and that 
the mortgage bond, the decree, the sale in 
execution and the purchase of the said 
shares by the defendants are void. Wassilat 
was ulso decreed with interest thereon from 
the date on which wassilat may be as- 
certained to date of payment. The pleaders 
for the appellants contended that these cases 
are governed by the Privy Council decision 
to be found in Volume XXII Weekly 
Reporter, page 56, and that according to that 
ruling they were not bound to go behind the 
decree, as the son was bound to pay the 
father’s debts unless it were clearly shown 
that such debts were contracted for immoral 
purposes ; that there is no evidence what- 
ever’ to the effect that these debis were cou- 
tracted for immoral purposes, and therefore 
that the suit of the plaintiff ought to have 
been dismissed following the above ruling. 
On the other hand, the contention of 
Moonshee Mabomed Yusoof for the respond- 
ent is, that the guits are not governed by the 
decision of the Privy Council in Volume 
XXII. Fiom the dates which we lave 
given nabore it is clear that the bond exe- 
cuted by the father of the plaintiffs, minors, 
and the dectea which was obtained on that 
bond are all of dates anterior to the proceed- 
ings which were taken on behalf of tlie 
minors to obtain a butwarah. It is also clear 
that this suit for a butwarah was instituted 
within three days prior to the sale in 
execution of the decree on the bond, and we 
think, after hearing the atguments on both 
sides, that this case is clearly governed by 
the above decision in Volume XXII of the 
Weekly Reporter. ‘Then with reference to 
the nature of the debt, which ig the point we 
have to look at in deciding whether the son 
is bound té pay the debt or not, the evidence 
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has been read by the pleader for the respond- 
ent. That evidence is of a very unsatisfne- 
tory character. It is alleged that the father 
borrowed this money for the purpose of mak- 
ing presents to wrestlers or Pahiwans, and 
one witness has gone to the length of stating 
that the father does not reside with his 
minor sons. There nre also discrepancies in 
that evidence as to the number of Pahlwans 
who received rewards from the father of the 
minors, and further there is nothing to show 
that the money which was borrowed from 
Sheo Golam was appropriated, as alleged bv 
the witnesses even if we believe them, for 
the purpose of making presents to these 
„Pahlwans. Therefore, in Regular Appenls 
Nos. 282 and 267, we reverse the decision 
of the Subordinate Judge, and decree these 
appeals with costs of both Courts payable 
by the respondent. 

We now come to Special Appeal No. 1630 
of 1874. In that cnse the plaintiff is the 
. mother and guardian of the minor son of 
one Gour Pershad Singh. Her suit was 
also on behalf of the minor to set aside n 
bond contracted by Gour Pershad and to set 
aside a decree obtained on that bond anda 
sale in execution of thnt decree, The first 
Court, the Subordinate Judge of Sarun, 
modified the plaintiffs claim, nud decreed the 
plaintiff possession, although he wns of 
opinion that the suit of the plaintiff was 
barred under the Statute of Limitation. ;On 
appenl to the Judge, the Judge has decided 
the case simply upon the issue of limitation. 
The Judge held that the suis ought to have 
been brought within one year from the date 
of the sale, and therefore that it was barred 
by limitation. As already stated, this special 
appeul was postponed at the request of the 
pleader for the appellant, the pluiniff in the 
case, until the two regular appeals just dis- 
posed of should be heard. Now it is cou- 
tended by Moonshee Muhomed Yusoof, who 
appears for the plaintiff, that the suit is not 
barred by the Statute of Limitation, inas- 
much as the suit is not for reversnl of the 
snle alone but for declaration of title aud 
recovery of possession by setting aside the 
decree and the bond upon which it was 
based. 

We think that this contention is good, and 
if there were any evidence in this case that 
the debt which was contracted by Gour 
Pershad was for immoral purposes, we should 
have been obliged to remand the case, but 
the Moonshee on being asked to point out 
any evidence on the record or to sny whether 
he was prepared to adduce any evidence to 
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show that this debt wns contracted for 
immornl purposes, intimated to us his 
inenbility to do so. We therefore think it 
unncessary to remand this case to have the 
issue tried whether the loan was contracted 
by Gonr Pershad for immoral purposes or 
not; and we nre further under the impression. 
which has not been removed by the «argu- 
ment of Moonshee Mahomed Yusoof, that 
his object in asking the Court to postpone 
this ense until the hearing of the regula: 
appenls was, if successful in those appeals, 
to ask the Court to allow this special appeal 
to follow the decision in the regular appeals. 

We, thereforv,.dismiss the special sppeal 
with costs. 


The 22nd February 1876. 
Present: 


The Houle F. B. Kemp and C. Pontifex, 
_ Judges. 


Joint Undivided Tenure—Defirult of Co-Sharer 
— Protection by Regisiry— Coats. 


Cage No. 258 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 26th of June 1874., 


Lallah Rameshur Doyal Singh (Plaintiff ) 
Appellant, 


versus 


Lalluh Bishen Doyal Singh and another 
(Defendants) Respondents. 


Mr. R. E. Twidale and Baboo Tarucknath 
Dutt for Appellant. 


Mr. H. E. Mendies, Baboos Kash Behary 
Ghose, Tarucknath Palit, wid Kashee 
Kant Sen for Respondents. 


Ina suit brought by a co-sharer in a joint undivided 
tenure for damages from the other co-sharers on account 
of default of payment of revenue by them, whereby his 
share in the joint tenure was sold with tha 1emainder 
fur arrears of revenue, the High Court, in re-affirming 
the principle of a former decision (Vol. VII W. R, 
pp. 72 and Ag wherein 1t was held that a suit would 
not lie between joint owners in an undtvided estate fol 
damages sustained by the whole estate m consequence 
of default by one or more proprietors, now further found 
that it was open to plaintiff onder the sale Juw to have 
protected his share by registry and by payment of 
the arrear of revenue, and HELD, that the defendants 
ware entitled to their costs. 


Kemp, J.—Tue plaintiff is the appellant. 
The suit was for damages amounting to Rs. 
10,478. The plaintiff alleges that he was 
the proprietor of a 4-anna share in a mokur- 
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ruree right iu certain mouznhs appertaining 
to lot Mahal Hakimpore, Pergunvah 
Chowasaa, Zillah Shahabad. He alleges 
that the parent estate, Hakimpore, was sold 
for mrears of Government revenue owing to 
the neglect of his co-sharers in the mokur- 
kuree in paying up their quota of Govern- 
ment revenue, He further alleges that the 
eutiie 16 aunas of the mouzeh, which com- 
prise the mokurruree, were let out in 
perpetual mokurruree by the Rajah of Buxar 
to Lullah Mewa Lal, the common ancestor 
of the parties to this suit, at‘n fixed annual 
jumma of Rs. 401; that, after the denth 
of the ancestor, hoth partjes to this suit in 
right of inheritance were in possession of 
the mokurruree, and that the practice 
amongst the co-shurera was to pay their 
respective quotas of Government revenue to 
the Collector direct, under an agreement 
with the superior landlord to that effect ; that 
under this alleged arrangement between the 
co-sharera the plaintiff had to pay a 4anna 
share of the Goverument revenue, the 
defendant No. l n 4-nnna share, and the 
defendant No. 2 an 8-anna share ; that on 
the 28th of March 1872, being the last safe 
day for the payment of Government revenue, 
the plaintiff paid in his quota, but the 
defendants having neglected to pay in their 
respective shares of the Government revenue, 
the parent estnte, Mahal Hakimpore, was sold 
at auction for arrears of revenue, and the 
price paid was Rs. 50,000 ; that the whele of 
the surplus sale proceeds, after deducting the 
Government revenue due up to the 28th of 
March 1872, has been taken out of Court by 
the superior malik, the zemindar. 

The plaint also refers to the fact of Lallah 
Bishen Doynl Singh, the defendant No. 1, 
having purchased the 8-anua share in the 
mokurinree from the defendant No. 2. The 
plaintiff, therefore, considers himself entitled 
by the acts of the defendants to recover 
damages from them, and he valnes his suit, 
and assesses his damages at the proper selling 
price of his 4-anna share in the mokurruree 
as prevalent in the Pergunnah in which the 
mokurruree is situated. 

The defendant No. 1, Bishen Doyal Singh, 
states that the plaintiff has not filed either 
the original or a copy of the mokurruree 
deed ; that he bas not been able to establish 
that there was such an ,arrangement as 
between the co-proprietors of the mokurruree 
to pay their respective quotas of the Govern- 
ment revenue according to their respective 
shares to the Collector ; that if the plaintiff is 
entitled to damages at all he is entitled to 
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them from the sale proceeds ; that the 8-uuna 
share of Hurryhur Surun Singh, the defend- 
ant No, 2, was let out in zvr-i-peshgee ticca 
to Lallah Huiruck Narain Singh, from 1273 
to 1279 Fuslee ; that under the terms of the 
rur-t-peshgee pottah the zur-i-peshgeedar, 
Hurrick Narain Singh, was bound to pay 
the Government revenue in proportion to the 
8-onun share leased to Dim ; that the zur-i- 
peshgeedar, with the view to injure the rights 
of the d-fendant No. 1, and in collusion with 
the plaintiff, withheld payment of his quota 
of the Government revenue; that the defend- 
ant No. 1’s mookhtur, on ascertainment that 
the Government revenue had not been paid 
in, on the 29th of March 1872, potitioned 
the Collector to receive the revenue then 
due, but that the Collector refused to receive 
the money, and rejeeted the petition; that 
the plaintiff has also obtained a deed of con- 
veynnce dated the 28th December 1871 from 
the aforesaid Hurryhur Surun Singh, 
defendant No. 2, in favor of himself, the 
plaintiff, and Lallah Hur'uck Narain Singh, 
the aforesnid zur-i-peshgeedar ; and that 
litigntion has been going on with reference 
to this purchase. The Subordinate Judge 
hns dismissed the plaintiff’s case for reasous 
which it is unnecessary for us to enter into, 
as we do not adopt those reasons. On the 
case coming on before us on appeal, the 
plender for the respondent took an objection 
to the suit, and referred to a decision to be 
found in Vol. VII, Weekly Reporte, pages 
72 and 73, which followed a former decision 
of the Sudder Court of 1857. In the suit 
alluded to in Vol. VII, Weekly Reporter, 
Justices Norman and Seton-Karr held, that 
a suit would not lie between joint owners in 
undivided estates fur damages sustained by 
the whole estate in consequence of the 
default of one or more of the co-proprietors 
in prying their shares of the Government 
reveuue. As already observed, this euse 
followed a decision of the Sudder Court of 
1857, page 1244, in the case of Gunga 
Peishad Sahee v. Madho Pershad Suhee. 
We think that the rule laid down in those 
decisions is a proper one, and further we find 
that, under the provisions of Act XI of 
1859, Section 40, the plaintiff could have 
protected his interests by having bis mokur- 
ruree right registered. Ho also, under the 
suid Act, could have paid in the Government 
revenue due on account of the shares of his 
co-proprietors in the mokurruree, and thug 
saved the estate from sale. We find, on 
turning to the kyfeut of the Collectorate 
Amluh, which was called for by the Collector 
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at the time when Bishen Doyal Singh, the 
defendant No.el, petitioned to be allowed to 
save the property from sale by paying the 
revenue due on the 28th March 1872, that 
the balance then due wns a very small one, 
under Rs, 100. There was therefore no 
difficulty whatever in the plaintiff avoiding 
the sale by paying the sum then due on 
account of Government revenue. Following 
therefore the ruling in Vol. VII, Weekly 
Reporter, nnd that of the Sudder Dewanny 
Adawlut of 1857 alluded to nbove, we dis- 
miss the plaintiff’s suit. 

Then there is a further question for con- 
sideration,—namely, whether the defendants 
are not entitled to their costs in thjs suit, A 
cross appeal has been made to this Court on 
that point, and we think thatthe defendants 
ought to get their separate costs in this 
litigation. ; 

We dismiss the appeal of the plnintiff 
with coste, and modify the decree of the 
Court below to this extent, that we decree 
costs to each of the two defendants in this case. 


The 23rd February 1876. 


Present: 


The Hon’ble Sir Richard Garth, Ke, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 

Registry by Putneedar. 
Case No. 2074 of 1874. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
10th June 1874, reversing a decision of 
the First Subordinate Judge of that 
district, dated the 3lst January 1874. 


Gossain Mungul Doss (Plaintiff) 
Appellant, 


versus 


Baboo Roy Dhunput Singh Bahadoor 
(Defendant) Respondent. 


Mr. G. Gregory for Appellant. 


Mr. R. T. Allan for Respondent. 


A putnée talook having been purchased at a sale for 
arrears was subsequently, by private sale, transfe11el to 
plaintiff, who, however, omitted to get his name regis- 
tered as putneedar; whereupon the zemindar sold u 
the putnee a second time and bought it in himself. 
Plaiutiff now sues to have this sale set aside. HELD, 
that as plaintiff omitted to have his name registered, 
he is not in a position to sue to set aside the sale. 


Garth, C.J.—Tue facts found by the 
Judge in this case are, that Tofa Lall was 


the purchaser at the sale that. took place in 
}278. 
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putnee to the plaintiff. The plaintiff took 
no steps to get his nnme registered, and the 
zemindar caused the putnee to be again sold 
in 1279, and himself became the purchaser. 
It is this sale which the plaintiff seeks to 
set aside. The Judge bas held that, before 
the plaintiff can sue to set aside the sale, he 
must show that he was the registered 
putneedar, or had taken steps to get his 
name registered and had been refused regis- 
try. Wethink that the Judge has put a 
right construction upon the law. The 
zemindar was not bound to recognize the 
private transfer by an unregistered pur- 
chaser (Tofa Dall) to the plaintiff. 

The Judge finds as a fact that the plaintiff 
was vever accepted by the zemindar as 
assignee of the putnee, and that the plain- 
tiff hud never attempted to pay the fees to 
get his name registered. In fact the plain- 
tiff’s case, as put before us, is, that he was 
not bound to pay the fees for registration, 
as he wus a purchaser at a sale for arrears 
of rent due to the zemindar, Both the 
Lower Courts found that Tofa Lail was the 
real purchaser at the sale for arrears of rent, 
nnd the plaintiff has to fall back upon his 
private purchase from Tofa Lall. Until the 
plaintiff fulfilled the requirements of the 
law, the zeminudar was not bound to recog- 
nize him as hia tenant, and the plaintiff is 
not in a position to sue to set aside the sale, 

The appeal will be dismissed with costs. 


The 25th February 1876. 
Present: 
The Howble F. A. Glover, Judge. 


Appeal— Evidence not on Solemn A — 
Code of Cwil Procedure s. 327— Arbitration 
Award. 


Case No. 1176 of 1875. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 8th March 
1875, reversing a decision of the Moon- 
siff of that district, dated the 6th Janu- 
ary 1874. 


Lalla Mewa Lall (Plaintif) Appellant, 
VETUS 
Sree Mahato ( Defendant) Respondent. 
Baboo Doorga Doss Dutt for Appellant. 


Baboo Abinash Chunder Banerjee for 
Respondent. 


A Moonsiff having decreed a suit to re-open a path- 


He, by private sale, transferred the | way, the Judge m appeal reversed the decimon after 
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personal inquiry and upon evidence not taken on solemn award, have had, under Section 827 of the 


affirmation. 

Hep. that the Lower Appellate Court's decision was 
legally worthless. 

Where an arbitration award requires an application 
under Act VIII of 1859, a 827, and auch application is 
not made, it must be proved ın the usual way. 


THis was n suit to re-open a pathway and 
to remove certain obstructions on land which 
the defendant claims as his. 

The Moonsiff gave the plaintiff a decree 
on the ground that he had proved the exer- 
cisé of his right of passage over this land 
for many years, whilst the defendants plen of 
ownership in consequence of gn arbitiation 
award had not been established. 

The Judge reversed this decision. He 
went to the spot himself, and finding no trace 
of either drainage or passage, whilst on the 
other hand there were the remains of an old 
mud wall betweeu the plaintifs and defend- 
ant’s land, considered that there never had 
been any right of way as alleged. The 
Judge questioned certain persons on the spot,— 
the gomashta, an old inhabitant named 
Chonee Lall, and others who are not named, 
—and was satisfied that the land in dispute 
had been in the defendant’s possession for 
generations. 

I dare sny that this decision was substan- 
tially correct, but it was undoubtedly come 
to iu a manner that cannot be called legal. 
The Moonsiff took the evidence on solemn 
affirmation of witiesses, and on that evidence 
came to a conclusion adverse to the defendant. 
Lhe Judge ignored that evidence, and yet 
did not take any of hisown, but decided the 
point in dispute on the information given to 
him by persons whom he found on the spot. 
This information may have been trustworthy, 
but it was not evidence, not having been 
taken on solemn affirmation, and was there- 
fore legally worthless as against that already 
recorded by the Moonsiff. 

The Judge did not go into the question 
whether the atbitration awaid, on which, 
it must be remembered, the defendant 
based his title to the disputed land, was 
proved, although there were, as it seems to 
me, very good reasons for doing so, This 
arbitration is said to Lave been come to 
after the plaintiff’a suit'was instituted, and 
ordinarily au application would have had to 
be made to the Court for the appointment of 
arbitrators. Assuming, however, that, not- 
withstanding the institution of the suit, the 
parties could make their own arrangements 
fur a settlement without first withdrawing the 
case from the file of the Court ; they would, 
if they wished to derive any benefit'from the 


N 


Code of Civil Procedure, toe apply to have 
such award filed in Court; and if this were 
not done, the person relyiug upon the award, 
as the defendant does in this case, would have 
been obliged to prove it in the usual way, 
and this does not appear to have been done 
here. 

I think that the appeal must be reheard 
by the Judge, and n fresh decision passed 
with :eference to the above remarks. The 
plaintiff will get his costs of this appeal, and 
the general costs in the cause will follow the 
result of the Judge’s decision. 


The 25th February 1876. 


Present : 


The Houn’ble F. A. Glover, Judge. 


Act VIII (B.C.) of 1869 s. 102— Rent Suit— 
Special Appeal. 


Case No. 945 of 1875. 


Spécial Appeal from a decision passed by 
the Officiating Additional Judge of Tir- 
hoot, dated the 8lst December 1874, 
reversing a decisionof the Moonsiff of 
Mozufferpore, dated the 12th January 
1874. 


Bhugwan Dutt Misser (Plaintiff) Appellant, 


VETSUS 


Nowneedh Lall and another (Defendants) 
Respondents. 


Baboo Joy Gobind Shome for Appellant. 


Baboo Kalee Kishen Sen for Respondents. 


In a suit for rent under Rs. 50, in which no question 
to enhance or vary the rate was decided, and in which. 
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although the first Court went into the question of 
title, the Lower Appellate Court came to no decision on 
the point, HELD that the case fell within the purview of 
Act VIII (B.C.) of 1869, s. 102, and no special appeal 
lay. 


THIS was a suit for arrears of rent. The 
Additional Judge, on appeal, has reversed the 
Moonsiff’s order which decreed in favor of 
the plaintiff. 


It has been objected by the respondent, 
that as this is a suit for rent under Rs. 60, in 
which no question of title to land or right to 
enhance or vary rent has been decided, this 
special appeal will not lie. It appears to 
me that this objection must prevail. It 1s 
contended on the other side that inasmuch 
as the Moonsiff went into the question of 
title, the matter is tuken out of the purview 
of Section 102 of Act VIII of 1869. But 
whatever the Moonsiff may have done, there 


can be no doubt that the Additional Judge l 


came to no decision on the point. He 
expressly snys that his decision will not 
debar the plaintiff from bringing a suit here- 
ufter to prove his title, and he dismisses the 
plaintiffs suit because the relationship of 
landlord and tenant has not been shown to 
exist between the parties. There is no pos- 
sible tenson why the Additional Judge 
should have gone further than this. The 
laintiff may possibly be the proprietor of 
he land, and as such he may have a right to 
receive the rent of every beegah of land 
within his estate. But for all that, if it is 
denied that there is any relationship of land- 
lord and tenant between him and the defend- 
unt, itis clear that he could not succeed in 
the present suit. The case clenrly comes 
within the provisions of Section 102, and 
therefore no special appeal lies. 


With reference to the case quoted by the 
appellants pleader from’ the 23:4 Weekly 
Reporter, page 11, where Mr. Justice Phenr 
had given an opinion in support of the con- 
tention of the special rppellant, I may men- 
tion that the judgment in that cnse was 
reversed on the 12th February 1875 by the 
decision of the Appeal Court, reported at 
page 268 of the same volume. 


The special appenl ia dismissed with 
costs. 
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The 28th February 1876. 
Preseni : 
The Hon’ble F. A. Glover, Judge. 
Evidence— Recusant Witnesses. 


Case No. 1289 of 1875. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Patna, 
dated the 25th March 1875, reversing a 
decision of ‘the Moonsiff of Behar, dated 
the 15th June 1874. 


Luchmun Singh and another (Plaintiffs) 
Appellants, 


TErTsus 


Chokowree Singh and others (Defendants) 
Respondents. 


Moonshee Serajul Islam for Appellants. 


Baboo Doorga Dass Dutt for Respondents. 


Where a plaintiff does not exhaust all the means which 


‘the law gives him for the production of evidence, but 


goes to trial upon the evidence which he has succeeded 
in getting, the Court commits no error in Jaw in dead- 
ing the case upon the evidence before it, 


Prima facie this seems a hatd case. But 
there is no ground thut I can discover on 
which this special appeal can be admitted. 
The Subordinate Judge disbelieved the wit- 
nesses who had been brought to prove the 
plaintifs title to the jand in dispute, and 
held that the defendant being in possession 
it was for the plaintiff distinctly to prove his 
right, and that that ought to have been done 
by the production of the village papers, and 
of the Patwaree and other village authorities 
who could have deposed to their cor ectness. 
The special nppellant anys thut he did all 
that he could to produce this evidence which 
the Subordinate Judge thought necessary, 
and that the Moonsiff, seeing that he had 
done so, decided in his favor on the evidence 
that was produced. If it were so that the 
special appellant had done all that the law 
prescribed for the production of his witnesses 
and ducumentary evidence, there might have 
been something to be snid. But he did not 
He contented himself by asking for n pro- 
clamation to be issued under Section 159 of 
the Code of Civil Procedure. He did not, 
when the day fixed in the proclamation had 
expired without the appearance of the wit- 
nesses, make the application necessary under 
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the penultimate clause of that section for the 
attachment of the property of the defaulting 
witnesses, but went to trial upon the evi- 
dence which he had succeeded in getting. 
I do not see, therefore, how I can say that the 
Subordinate Judge is wrong in deciding the 
case ns he did, nor can I remand it for fur- 
ther enquiry by him. It was for the specinl 
appellant to produce his evidence, or at all 
events to exhaust all the means that the law 
give him for its production. Not having 
done that, I cannot say that the Subordinate 
Judge has committed an error in Jaw in 
deciding the case upon the eyidence before 
him. a? 

The special appeal is dismissed, but under 
the cnenmstances without costs. 





The 29th February 1876. 
Present: 
The Hou’ble F, A. Glover, Judge. 


Suit for Possession—Right of Occupancy— 
Continuous Tenancy under different Pottahs— 
Solehnamah, 


Case No. 1718 of 18765. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 29th 
June 1875, reversing a decision of the 
Moosi of Chuprah, dated the 14th 
May 1874. 


Narain Singh and others (Defendants) 
Appellants, 


versus 
Munsur Raoot (Plaintiff) Respondents. 
Baboo Doorga Doss Dutt for Appellants, 
Moonshee Abdool Baree for Respondent. 


In a sunt for possession through a succession of pottahs, 
each for shorter periods than twelve years, but altogether 
eee tenure beyond an agpregate term of twelve 
years, clearly gives a tenant aright of occupancy, yet an 
soleknamah filed in the case, aad purport Go ses 
any right acquired by the tenant, must be considered in 
connecuon with his claim. 


Iv uppenrs to me that the Judge has come 
tan wiong decision in this case. 

The plaintiff sued to recover possession of 
land, which he said he had taken under a 
pottah from the zemindar, for the year 1280. 
Fle was’ opposed by the defendants, who 
claim n ryolee right in the same Jand. The 
Jadge has found the plaintiff’s pottah proved. 
He has likewise found that the defendants’ 
pottah, which he snys extends down to 1280, 
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does not give them a right of occupancy, 
but that its wording showsge distinctly that 
that right is barred. With regard to tho 
defendants’ title, the Judge has omitted to 
take into consideration the pottnh from 
1280 to 1285, which has been found by the 
Moonsiff to be genuine, nnd to have been 
given to the defendants by the zemindar. 
Now, as the plaintiff claimed under a pottah 
dated 1280, it is manifest that it was veces- 
sary for the Judge to find whether the Moon- 
siff was right in his decision on this point, 
for if he also thought the defendants’ pottah 
genuine, the plaintiffs suit must have been 
dismissed at once, he having no possible 
right to dispossess the defendants when there 
were still five years of their lease to run. 

Then with regard to the pottahs themselves, 
the Judge has held that by their wording 
they expressly bar the defendants’ right of 
occupancy, becanse the stipulation in them 
ig, that the lessee shall pry rent for the term 
mentioned in the pottah, and which he con- 
siders to mean the sume as shall retain 
possession only for that term, and that there- 
fore the defendants have no claim to a right 
of occupancy, even supposing they held 
under a series of pottahs for more than 
twelve yenra. It has, however, been decided 
by a Full Bench of this Court, on the 22nd of 
September 1871, in the case of Sheo Perkash 
Misser versus Ram Sahai Singh (XVII 
Weekly Reporter, page 62), that a ryot who 
has held or cultivated a piece of land continu- 
ously for mo e thnn twelve years, but under 
several original lenses or poitahs, is entitled 
to clnim a right of occupancy in that land, 
notwithstanding that those lenses or pottahs 
nre for a specific term of years. The Judge’s 
construction of the defendants’ pottah, there- 
fore, is not a correct one. 


Then there is the solenamak by which it 
is stated that the defendants gave up their 
claim in 1275; and it ia said that by the 
action of that solenamah every fresh lense 
which the defendants got, put an end to the 
tenancy which they had acquired under the 
previous lense, and that the defendants’ right 
of occupancy would date from the day the 
solenamal was executed. This solenamah 
has not beeu considered by the Judge. In 
fact he makes no mention of it. It will, 
however, have to be considered with refer- 
ence to the questicn whether the defendants 
have or have not been in possession from 1262 
to 1285, and whether such possession has 
given them a right of occupancy or not. 
I think the case must go back to the Judge 
in order that these questions may be decided. 
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If he finda in favor of the defendants on the 
question ns toethe right of occupancy, the 
plaintiff can raise no objection except such 
ng the'‘law allows. If, however, the ques- 
tion is found against the defendants, the Judge 
will have to consider their right under the 
pottah set up by them, for it is quite clear 
that if that pottah is genuine they cannot 
be ejected until its term expires. 

The judgment of the Lower Appellate 
Court is reversed, and the case is remnnded 
for retrial with reference to the above 


remarke. 
The lst March 1876. 
Present: 
The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 


Decree-holder—Judgment- Debtor— Execution of 
Decree— Omission of name in Execution. 


Case No. 182 of 1875. 


Aliscellaneous Appeal from an order passed 
by the Judge of Sarun. dated the 27th 
February 1875, reversing an order of 
the Moonsiff of Sarun, dated the 12th 
May 1874. 


Baboo Mokoot Nath Peishad, alias Foolayna 
Baboo (Judgment-Debtor) Appellant, 


VETEUS 


Gujadhur Pershad and another (Decree- 
holders) Respondents. 


Moonshee Muhomed Yusoof for Appellant. 


Baboos Chunder Madhub Ghose and dubi- 
nash Chunder Bane jee for Respondents. 


The mere fact of a decree~holder having omitted to 
certify the names of some judgment-debtors on any 
former occasion on which he took out execution, does 
not do away with the effect of the original decree 


against th 

Kemp, J.—WEe think this appeal must be 
dismissed with coate. ‘The High Court, with 
the consent of the parities in the apperl 
before them, held, that “ after satisfaction of 
the first zur-i-peslgee of the respondent, 
decree-holder, the second zur-i-peshgee would 
remain in force and operation with respect 
to what the state of things would allow at 
the time after satisfaction of the first zur-i- 
peshgee.” Then with reference to the ques- 
tion of wassilat, the decrea of the Sudder 
Ameen of December 1860, which is now 
being executed, clearly awarded wassilat 


against the defendants in that suit from 1276 
to the time of recovery of possession, with 
all costs as against the defendants in thnt 
case. The mere fact of the decree-holder 
having omitted to certify the names of the 
judgment-debtors, appellants, on the two 
former occasions on which he took out execu- 
tion, does not do away with the effect of the 
original decree, which is now being executed. 
The last application made to execute the 
decree is in time, and it includes the names 
of the nppellants before us as the judgment- 
debtors against whom execution is sought. 
Plender’s fees two gold mohurs. 


The 6th March 1876. 
Present ; 


The Hon’ble E. G. Birch and Romesh 
Chunder Mitter, Judges. 


Sale of Tenure—Moveable Property— Sale set 
aside. 


Cuse No. 421 of 1875. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
28th November 1874, reversing a decision 
of the Moonsiff of Barcoorah, dated the 
29th December 1878. 


Bama Soondures Dossee (Defendant) 
Appellant, 


DErsus 


Mudhoo Soodun Biswas and others 
(Plaintiffs) Respondents. 


Baboo Anund Chunder Ghosal for Appellant. 
Baboo Rash Beharee Ghose fot Respondents. 


It being against the provisions of the law to sell up the 
tenure of a judgment-debtor before selling 
moveable property, HELD, that the Pene debtor "8 
omission to oppose the illegal sale of his tenure at the 
tine of the cocurrence of the sale does not kill his right 
to move for the setting aside of the sale afterwards. 


Birch, J.—We think that the Judge's 
decision is tight. There is uothing in 
Section 11 Act XXIII of 1861 to prevent 
the plaintiff fiom bringing this suit. In 
execution of a decree for ariears of rent 
agaiust the plaintiff, his tenure was attached 
in contravention of the provisions of Section 
64 of the Rent Law, which prohibit nn order 
for the sale of an under-tenure until the 
judgment-creditor shall have cnused the 
moveable property of the judgment-debtor to 
be seized and sold in execution of the decree. 
The tenure was brought to sale and purchased 
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pleader who argued these special appeals 
on behalf of the plaintiffs asked us to remand 
these special appeals for the Judge to come 
to a finding upon this point. But we do 
not think that we would be justifled in 
adopting that course. Itis for the sona to 
establish their exemption from the hability 
of these loans; and they have examined 
several witnesses who have given more or 
less vague evidence as to the general pro- 
fligacy of the character of their father. The 
Court of first inatance expregsly held that 
this evidence was not credible. The District 
Judge impliedly endorsed that opinion in 
respect of some of these bonds. Although 
he has given no opinion upon this point with 
reference to these two lorns, yet we do not 
think that the plaintiffs will gain anything 
if we remand these special appeals to him. 
The evidence referred to does not touch any 
one of these transactions directly, and it is 
so vague thiatitis not possible that it would 
lend to the conclusion that these debts were 
contracted for immoral purposes. We must 
therefore uphold all these transactions also, 
and hold that the family property is not 
exempt from their liability. We accordingly 
decree these two special appeals with costs. 

It remains now to notice the prayer of 
the plaintiffs, which was made orally to us 
at the conclusion of the argument in these 
cases. It is that as the joint family estate 
has been now declared linble for all these 
debts which were secured by hypothecation 
of several properties, they should be allowed 
in these suits to redeem them upon an 
account being taken, although they have 
been sold while these suits were pending 
in execution of decrees and purchased by 
mortgagors, decree-holders, themselves. We 
are strongly of opinion that those properties, 
after the suits were instituted, ought never 
to have been allowed to be sold. But tbey 
have been sold apparently without aay pro- 
test on the part of the plaintiffs, and after 
they were sold and taken possession of by the 
puichasers, the plaintiffs put in an applica- 
tion for the reversal of these sales. They 
never asked to have them restored to the 
joint family by allowing them to redeem the 
different lieus originally created upon them ; 
aud from the peculiar nature of these suits 
they could not consisteutly make that prayer. 
It is possible that they may be allowed to 
do so, in a suit which may be properly 
framed and brought for that purpose; and 
upon that question we express no opinion. 
But it is clear that they cannot in these suits 
obtain that relief. 


The 20th March 1876. 


Present: 


The Hon’ble W. Markby and Romesh 
Chuoder Mitter, Judges. 


Mortgage—Priority of Lien— Order of Satisfac- 
tion of Decree. 


Case No. 228 of 1874, 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 13th July 1874. 


Gopee Sing (Defendant) Appellant, 


DETsSUs 


Baboo Kisha Lall and another (Plaintiffs) 
Respondents, 


Baboos Kalee Mohun Doss and Nil 
Jladhub Sen for Appellant. 


Mr. Ameer Ali nnd Moonshee Abdool Baree 
for Respondents. 


Where seven different properties, belonging to the 
same mortgagor, had been hypothecated to three differ- 
ent persons, and all of them sued upon their bonds and 
obtained decrees which were followed by simultaneous 
sales in execution, HKLD that, as all the properties were 
sold at the instance of all the mortgagee» for the satıs- 
faction of their decrees, the decrees of the moitgagees 
should be satisfled out of the entire sale proceeds in tha 
order ‘in which the lens on the properties had been 
created. 


Markby, J.——Tms was a suit to recover 
Rs. 5,827-3 annas from the defendant, being 
part of the sale proceeds of certain proper- 
ties sold in execution of mortgage decrees 
against one Choa Singh. On 28th October 
1867, Choa Singh mortgaged in a bond, 
executed in favor of one Ram Sahoy, three 
of these properties which we shall for the 
sake of brevity call properties Nos. 1, 4, 
and 7. On 11th March 1870, Choa Singh 
similarly executed a bond in favor of the 
plaintiffs in this case mortgaging again these 
very properties, and also four other proper- 
ties which we shall cull Nos. 2, 8, 5, and 6. 
Thus the plaintiffs mortgage bond covered 
all the seven properties Nos. 1 to 7, which 
were sold in auction. Last of all Choa 
Singh, on Ist December 1871, executed a 
third bond in favor of the defendant Gopee 
Singh, hypothecating Nos. 2 and 4 out of 

27 - 
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these seven properties. All the parties ob- 
tained decrees against Choa Singh upon 
these bonds, and in execution of their 
decrees attached respectively the pioperties 
hypothecated in their respective bonde. The 
properties were advertized to be sold on one 
and the same day, viz., 17th February 1873. 
On that day they were all sold, and proper- 
ties Nos. 1 and 2 were purchased by thie 
plaintiffs, Nos. 3, 4, 5 and 6 by the defend- 
ant, and No. 7 by Rum Sahoy. On that 
date the amounts due under their decrees 
respectively were as the following :— 


a Rs. As. P. 
1, Due tothe Plaintiffs .. 7,011 12 5 
2. » Ram Sahoy 56,865 14 2 
3. „ Defendant 5,044 10 0O 


The properties were sold and puĖ!chased 
by the mortgagees at the following prices: — 


No. 1 for 1,600 Rs, } purchased by the 
„ 2for 600, ! plaintiffs. 


mam 


Total Rs. 2,200 


No. 3 for 700 Rs. 
» 4, 838325, (oaiue by te 
» 5, 1,400 ,„ | defendant. 
23 6 33 1,125 39 


= 


Total Rs. 6,550 

No. 7 for Rs. 4,100 purchased by Ram 
Sahoye 

The purchasers did not pay in cash the 
respective amounts of their pu:chase-money, 
but were allowed to set them off against the 
amounts of their decree. The defendant’s 
decree being for an amount less than the 
purchase-money of the prope ties purchased 
by him, he was ordered to deposit the 
balance which was paid over to Rum Sahoy. 
In this way both the decrees of the defend- 
antand Rum Sahoy were satisfied, but the 
plaintiff's decree was reduced only by 2,200 
rupees, the total amount of the purchase- 
money of the properties purchased by him. 
The plaintiff's contention is that the defend- 
ant was bound to deposit the whole of his 
purchase-money, and they were entitled to 
be first satisfied out of it. The defendant 
substantially rests his defence upon two 
grounds, first; that the suit cannot proceed 


without Rum Sahoy being made a party to, 


it; and secondly, that, under the circumetances 
stated above, his decree was entitled to pri- 
ority, 
these objections, and gave a decree for 4,811 
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to the plaintiffs under their decree. The 
defendant has preferred this appeal, and has 
raised before us the same objections upon 
which he rested his defence in the’ Court 
below. 


Whether or not these objections are valid 
would depend upon the dete: mination of the 
question,—what were the rights that were 
really brought to sale. Both the plaintifs 
and the defendants think that the properties 
were sold in execution of the pluintiti’s 
deciee alone, aud the Lower Court has adopt: 
ed that view. Notwithstanding that the 
parties are agreed upon this point, it is open 
to us to put our own construction upon the 
snle proceedings which constitute the only 
evidence ou the record bearing upon this 
question. These proceedings are two in 
number, one recorded on the day of the gale, 
aud the other, on the 26th April 1873, con- 
firming the sale. After perusing these pro- 
ceedings, we think that the reasonable con- 
struction that we ought to put upon them, is, 
that all the properties were sold at the 
instance of all the mortgazees for the satisfac- 
tion of their decrees, and therefore free 
from their respective mortgage liens. 

This being our view of the sale proceed- 
ings, it is clear that Ram Sahoy, being the 
holder of the first bond, in which properties 
Nos. 1, 4, and 7 were hypothecnted, was 
entitled to be firat satisfied out of the eale 
proceeds of these properties. Referring to 
the figures given above, it will be seen that 
the amount due under his decree was consi- 
derably less than those sale proceeds ; and 
consequently his decree having been rightly 
satisfied first, he is in no way concerned 
with the question at issue in the present 
case, which is, whether the plnintiffe or the 
defendaut should rank next. Therefore the 
first objection 1nised before us fails. Then 
ag regards the other question, after the con- 
struction which we have put upon the sale 
proceedings, it hardly admits of any doubt 
that the plaintiffs being the holders of the 
vext bond in point of date, in which all the 
seven properties were hypothecnted, were 
entitled to be sntisfied out of the residue of 
the sale proceeds in preference to the defend- 
ant, But that was not done: the plaintiffs 
were paid off only to the extent of 2,200 out 
of the whole amount of their decree, viz., 
7,011 rupees, 12 annas and 5 pie, while the 
defendant’s entire decree was satisfied. The 
decree of the Lower Court ordering the defend- 


The Lower Court overruled both | ant to pay over to the plaintiffs the balance 


of their decree is therefore correct. ‘The 


rupees, 12 annas, which was the balance due ! appeal is accordingly dismissed with costs. 


Civil 
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' The 20th March 1876. 


| Present: 
The Hon’ble F. A. Glover, Judge. 


Decision on Title in Rent Court. 


Case No. 1618 of 1876. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Twenty-four Pergunnahs, dated the lst, 
May 1875, reversing a decision of the 
Third Moonstff of Alipore, dated the 
27th May 1874. e` 


Ram Doss Nushkur and another (Plaintiffs) 
Appellants, 


versus 


Rash Moree Dossee (Defendant) 
Ttespondent. 


Baboo Bama Churn Banerjee for 
s á Appellants. 


No one-for Respondent. 


j The old Privy Council and Full Bench Rulings, that a 
Revenue Court’s decision on title in a rent-suit under 
Act X of 1859 is not conclusive, went upon a Collector's 
incompetency to determine a question of title, but did 
not now apply to the decison of a competent Civil Court 
hearing a rent-suit under the new law. 


I think that the Judge is right, 

It has been decided, no doubt, by the Privy 
Council and by a Full Bench of this Court 
(n full notice of both judgments is to be 
found in XXIV Weekly Reporter, 154) that, 
under Act X of 1859, a Revenue Court’s 
decision on title in a suit for rent is not 
conclusive evidence; but the decisions in 
both cases went very much upon the incom- 
petency of a Collector (who had only special 
jurisdiction to try summary suits) to finally 
determine questions of title. 

In this case, however, the circumstances 
are different. ‘The suit for rent was brought 
under the new Act, in the Court of the 
Moonsiff, and that officer, by special direction 
of the Judge of thé district, fixed and tried, 
an issue as to the title of the contending 
parties to the land of which rent was 
claimed, He decided that the plaintiff had 
failed. to prove his title, and this I take to 
be the decision of a competent Court on the 
issue of title which must estop the plaintiff 
in this case from biinging a suit for pos- 
session. He can only recover possession hy 


proving his title to the land, and this point 
has alrendy been decided agairtst him by the 
Civil Court in n case where the present 
specin] respondent was defendant. 

The special appeal must be dismissed with 
costs. 





The 20th Murch 1876. 
Present: 


The Houw’ble F. B. Kemp and E. G. Birch, 
Judges. 


Interest running on Bond- Debi— Rate of Interest 
on expired Bond—Limulation. 


Case No. 88 of 1875. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
19th September 1874. 


Deen Dyal Lall (Plaintiff) Appellant, 
versus 


Choa Singh and others (Defendants) 
Respondents. 


Mr. C. Gregory and Baboo Nil Madhub 
Sen for Appellant. 


Baboos Mohesh Chunder Chowdhry and 
Jogesh Chunder Dey for Respondents. 


Where a bond-debt is not discharged on the date on 
which it falls due, ıt does not require a special contract 
to make the interest run on from the above date to the 
period when the debt may be dischaiged: but it is 
within the discretion of the Court to decide the rata 
at which the interest for such further period shall run. 

Where a whole property is mortgaged at one time, a 
Court cannot limit the lien to a fractional share of the 
property. f 5 
A suit to establish a right to sell mortgaged property 
in satisfaction of a mortgage debt, is not baned by 
limitation. 


Kemp, J.— Tux plaintiff is the appellant 
in this case. He sued three sets of defend- 
auts to recover a sum of Rs. 8,088 8 annas 
6 pie, due under a bond dated the 28th of Asain 
1269 Fuslee, corresponding with the 17th of 
October 1861. The principal amount borrow- 
ed was Rs. 2,600, und interest is claimed from 
28th Assin 1269, the date of the bond, to 
the 28th Bysack 1281, date of suit, being 
12 years and 7 months, at the rate of 
Rs. 1-8 per mensem; the total amount of 
interest claimed being Rs, 5,488 8 annas 
6 pie, The bond was admitted by the prin- 
cipal defendants, the judyment-debtors, They 
were examined, and they also stated that, 
after the bond fell due, they were unable to 
pay it, and that they agreed to go on paying 
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interest. The first defendants are the pur- 
chasers of a portion of the property which 
was mortgaged to the plaintiff as security 
for the sum advanced by him to the principal 
defendants. The Subordinate Judge has 
given the plaintiff a modified decree for a 
sum of Rs. 2,875 9 annas 6 pie out of 
Rs. 8,088 8 annas 6 pie claimed. He bng 
also made the plaintiff pay the costs of the 
defendant, and the result of the suit is, that 
although the bond is admitted and the defend- 
ants depose that they were unable to pay, 
and asked for time and promised to pay 
interest, they have to pay only about one- 
third of the amount claimed; and that the 
plaintiff has only to receive Rs. 2-5 annas in 
the shape of costs from the defendants. No 
wonder that, under these circumstances, the 
respondents did not appeal to this Conrt. 

The Subordinate Judge has found’that, as 
there is vo stipulation in the bond regarding 
payment of interest after the appointed period 
for the discharge of the debt, the plaintiff is 
uot entitled to interest after the lapse of that 
period. He also holds that there is a l-anna 
ehare which is still in the hands of the 
defendants, the debtors, which is to be sold 
first, and that if that is not sufficient to satisfy 
the plaintiff's claim as decreed, the reat of the 
property can be sold. 

The objections taken before us by the 
appellants are: Ist, that the Court was 
wrong in not using its discretion in overlook- 
ing the evidence of the debtors-defendants, 
ond in not awarding interest from the date 
upon which the bond fell due up to the date 
of suit, and also with reference to the order 
of the Subordinate Judge dividing the mort- 
gage responsibility and directing that the 
l-anna shore should be sold first, The 
purchaser-defendants raise the following 
objections: that interest after the due date is 
not a charge upon the property hypothecated, 
inasmuch as any interest after that date is 
in the nature of damages, and more than 
six years having elapsed from the date on 
which the principal fell due, namely, in May 
1862, the suit is barred. 

We think that the Subordinate Judge is 
clearly wrong in not awarding interest at all 
from the date on which the bond fell dae. 
The execation of the bond is admitted, 4nd 
the bond-debtors admit in their evidence that 
they were unable to pay the debt on the date 
it fell due, and that they promised to pay 
interest from time to time. ‘There is a case 
reported in page 27, Volume VII, Law 
Reports, Appellate Series, English and Irish 


Appeals, before the House of Lords, tho case | 


of Cooke v. Fowler. in which it has been 
held that there is no rule of law that upon a 
contract for the payment of money on a day 
certain with interest at a fixed rate down to 
that day a further contract for the continu- 
ance of the same rate of interest is to be 
implied. Lord Selbourne, in his judgment, 
which is to be found at page 37, says: 
“ Although in cases of this class interest for 
“the delay of payment post diem ought to 
“be given, it is on the principle not of 
“ implied conjract but of damnges for a breach 
“of contract. The rate of interest to which 
“ the parties eave agreed during the term 
“of their contract may well be adopted in 
“an ordinary case of this kind by a Court 
“or Jury as the proper mensure of damages 
“for the gubsequent delay; but that is 
“ because, ordinarily, a reasonable and usual 
“rate of interest which it may be presumed 
“ would have been the same whatever might 
“be the duration of the loan, has been 
“agreed to. But in the case before your 
“Lordships, the agreed rate of interest is 
“ excessive nnd extraordinary; and although 
“no question is raised betwen the present” 
“ parties as to its fairness and reasonablevess, 
“go far as it was matter of express contract, 
“it by no means follows that it would have 
“been fair and reasonable, or would have 
“been so regarded by the borrower, if it had. 
“ been indefinitely extended to every possible 
“ delay of payment after the stipulated time.” 

Now, applymg the principle thus laid down 
to the present case, we do not think we 
should be justified in giving the plaintiff 
interest from the date on which the bond 
fell due at the 1ate of 18 per cent. per annum, 
the rate mentioned in the bond; but we think 
that, acting upon the discretion vested in us, 
we ought to allow the plaintiff interest at the 
rate of 6 per cent. per annum (which is the 
rate usually allowed by this Court) from 
the date on which the bond fell due. The 
plaintiff will, therefore, be entitled to recover 
Its. 2,600 principal with interest at the rate 
of 18 per cent. per annum up to the date on 
which the bond fell due, ond from that date 
at the rate of 6 per cent. per annum up to 
dnte of payment. 

With reference to the second question, we 
think that the Subordinate Judge is clearly 
wrong in dividing the liability under the 
morigage. The whole of the property was 
hypothecated to the plaintiff for the debt. 
This is admitted by the debtor-defendaunts, 
and it is also clenr from the evidence that the 
snle of a portion of that property to the 
other defeudants, the purchasers, was made 


1876.1 Civil 


without notice to the plaintiff. The Subor- 
dinate Judge will therefore proceed to sell 
the whole of the mortgaged property unless 
the amount due to the plaintiff is paid up 
before such sale. Then with reference to 
the objection taken by the purchaser-defend- 
ants as to limitation, we may observe that 
the Subordinnte Judge hns found, nnd we 
think rightly found, that limitation does not 
bar this suit, inasmuch as the suit wus 
brought to establish the right of the plaintiff 
to sell the mortgaged property in satisfaction 
of the mortgage debt, and the oase which has 
been quoted before us by the pleader for the 
purchaser-defendants is quite ‘a different case 
from the one now before us. 

We also think that the decision of the 
Court below with reference to costa must be 
modified. 

We, therefore, modify the decree of the 
Court below with reference to oui remarks 
mnda above as to the interest payable to the 
plaintiff ond the period, for which that 
interest is to be pnid; and as regards costs 
we think that the plaintiff is entitled to his 
costs in this Court and in the Court below 
upon the sum now decreed as against both 
sets of defendants. 


The 20th Murch 1876. 


Present: 


The Hon’ble W. F. McDonell, Judge. 
Discrepancy in Location of Land. 
Case No. 1567 of 1875. 


Special Appeal from a decision passed 
by the First Subordinate Judge of 
Backergunge, dated the 5th May 18765, 

` reversing a decision of the Moonsiff of 
Dakhin Shahabazpore, dated the 6th 
April 1874, 


Arjan Bibee (Plaintiff) Appellant, 
versus 


Roop Gazi Sirdar and others (Defendants) 
Respondents. 


Baboo Bhoobun Mohun Dass for 
Appellant. 


Baboos Kalee Mohun Dass and Kashee 
Kant Sen for Respondents. 


In a suit for arrears of rent, in which the relation- 
ship for landlord and tenant was pioved to exist, and 
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the plaintiffs claim was otherwise established, that 
claim would not of Ne, be „destroyed by the 
discovery that the plaintiff's stafement placed the 
land in suit in one chuck, whereas a previous decision 
(by which she was not bound) placed the said land 
in another chuck, though this discrepancy called for 
investigation. 

THIs wns a suit for arrears of rent. 

The Moonsiff found that there was in 
reality no dispute as to the identity of the 
land, that the relationship of landlord and 
tenant existed between the parties, and that 
the defendants hnd paid rent to the plaintiff, 
and that the plaintiff was entitled to the rent 
sued for. 

In appeal, the Subordinate Judge held 
that ns the lands were found to belong to 
Chur Luchmi, and were not the lands of 
Chur Kalman as described by the plaintiff, 
the plaintiff's suit must fail on this ground 
alone. 

In special appeal, it is urged that the 
Judge is wrong in law in holding that the 
mere fact of the lands, the rent whereof is 
claimed in this suit being held to have 
belonged to a different mouzah by a decree 
in which the plaintiff was no party, would 
be a bar to her recovering a decree for 
arrears of rent. 

Now the simple fact that the lands were 
situated in Chur Luchmi, and not to Chur 
Knimn, would not of itself necessarily bar the 
plaintiffs claim. The suit being one for 
nrrenrs of rent, and the defendants having 
denied that they ever were the plaintiff's 
tenants, the questions in this case were 
whether the relationship of landlord and 
tenant ever existed between the parties, 
whether the defendant ever paid rent to the 
plaintiff for the land in dispute, and if so, 
whether the plaintiff is still entitled to claim 
the rent. This the Subordindate Judge 
could not decide without going into the 
case on the merits. It may be that the 
talookdar from whom the plaintiffs obtained 
their Ousut Neem Howalnh were directed 
by decree of Court to pay their rents to the 
zemindar of Chur Lukhi and not to the 
zemindar of Chur Kalma, and that subse- 
quently the talook was sold; but it would 
still be necessary to enquire whether the 
intermediate tenures were cancelled, more 
especially when the rent claimed by plaintiff 
was found by the Moonsiff to be in respect 
of a period prior to the date of the pui- 
chaser’s taking possession. 

The judgment of the Subordinate Judge 
is reversed, and the case is remanded to him 
for trinl on the merits. The costs will 
follow the result. 
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The 20th March 1876. 


Present: 


The Howble F. B. Kemp and C. Pontifex, 
Judges. 


Adoption—Ceremonies—Relinquishment of Right. 
Cuse No, 314 of 1874. 
Regular Appeal from a decision passed by 
dated the 28th September 1874. 
Baboo Banee Pershad (Plaintiff) Appellant, 


Versus 


Moonshee Syud Abdool Hye, manager under 
the Court of Wards of the estate of Baboo 
Desputty Singh, minor, and others 
(Defendants) Respondents. 


Mr. Kennedy and Baboos Mohesh Chunder 
Chowdhry, Chunder Madhub Ghose and 
Kalee Mohun Doss, aud Moonshee 
Mahomed Yusoof for Appellant. 


The Advocate-Generaland Mr. J. T. Wood- 
roffe, aud Baboo Unnoda Pershad 
Banerjee and Mr. M. L. Sandel for 
Respoudents, 


A cousin and heir to an insane proprietor having 
been sued for the amount of a decree, and application 
having been made for execution against the estate of 


. the said proprietor after his death, ıt was urged that 


the estate had become the property of a minor who had 
been adopted by the insane proprietor previously to 
his decease, and could pot be held liable for the debts 
of the cousin and heir who, moreover, had formally relin- 
quished his right to it. The plaintiff's claim rested 
on the contention that the formalities required to validate 
an adoption had not been attended to in this case. 
This contention was met by the plea that the adoption 
was complete, but that even if it had not been so, a 
document declaring the deceased proprietor’s desire to 
adopt the minor had the effeot of a testament. Hip 
by the High Court that, though the intention of the 
deceased proprietor to adopt the minor was clear, that 
Intention, even aa expressed ın the abovementioned 
document, which was not testamentary in character, 
did not amount to an adoption in the absence of the 
necessary formalities. The estate was accordingly 
declared liable for the amount of the decree against 
the cousin and heir. 


Kemp, J.—Tuis suit was instituted on 
the 5th July 1872. The plaint alleges that 
the sum of Rs. 15,952-7 is due under a 
decree dated the 29th February 1864, by the 
defendant Rhit Bhunjun Singh No. 3 and 
Baboo Goman Bhunjun Singh, deceased, the 


natural father of the minor Baboo Desputty 
Singh who, it is alleged, hns been adopted 
by the late Baboo Bindesuree Singh. 

It is stated that Bnboo Bindesuree Singh 
died on the 3lst July 1871, and that his estate 
devolved under the provisions of the Hindoo 
law upon the defendant No. 3 Rhit Bhunjun 
Singh, the judgment-debtor. That the 
plaintiff, after attachment, applied for the sale 
of the property in suit, in satisfaction of his 
deciee. That the defendant No. 2 in collu- 


the Subordinate Judge of Shahabad sion with the defendants Nos. 1 and 8; with 
Á Q ahabad, 


a view of saving the estate from liability 
for the debt, deslared in a proceeding, held 
under the provisions of Act XL of 1858, 
that the late Banee Pershad, a lunatic, had 
adopted Despnity Singh, a minor, the son of 
the late Goman Bhunjun Singh, that this 
adoption was not sanctioned by the Revenue 
Commissioner, the Sudder Board of Revenue, 
and the Government, such sanction being 
required under the provisions of Section 74 
Act IV of 1870 B.C, That the Zillah 
Judge, on the 28th March 1872, made an 
order, declaring the adoption to be valid, and 


| struck off the file the application of the 


plaintiff for the sale of the properry in 
dispute in satisfaction of the aforesaid decree 
on the 20th June 1872. That the lunatic, 
Banee Pershad, was under the Court of 
Wards, within the menning of Act XXXV 
of 1858, and under Section 74 of that Act 
he had no authority to adopt without previ- 
ously obtnining the permission of the Bengal 
Government, and further that the alleged 
adoption was not madé with the due observ- 
ance of the necessary and legal ceremonies, 
in the ubsende of the minor and his mother, 
and without the sanction of his father 
Goman Bhunjun Singh, who had died several 
years prior to the alleged adoption. 

The defendant No. 1, the manager under 
the Court of Wards, in his written statement, 
prayed that “the case might be tried with 
reference to the facts ou the record, and that 
the Court of Wards might not be charged 
with costs.” 

The defendant No. 2, Mussamut Doolhin 
Purbooraj Kooer, guardian of Baboo Des- 
putty Singh, a miuor, applied to be permit- 
ted to file a written statement, but this ap- 
plication wr, rejected by the Subordinate 
Judge, Taboo Khetro Nath Goopto, on the 
18th December 1872. On the 19th of 
December 1872, the case came on for trial 
before the said Subordinate Judge. He laid 
down one issue, viz., — 

Whether or not Desputty Singh was 
legally adopted by Biudesuree Pershad. 


a 
\ 
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The Subordinate Judge found that it was 
admitted that the defendant No. 8 Rhit 
Bhunjun Singh is the first cousin of Baboo 
Bindesuree Pershind, deceased ; consequently, 
unless the adoption is substantiated, Rhit 
Bhunjun Singh is undoubtedly the heir of 
Bindesuree Pershad. That as Bindesuree 
was a lunatic and a ward, and the minor 
Despntty Singh was not adopted with the 
consent of his Honor the Lieutenant-Gover- 
nor of Bengal, such adoption is null and 
void ab initio. The plaintiff's suit was 
decreed, and the property in suit declared to 
be liable to be sold in snatigfaction of the 
decree of the 29th Febiuary 1864 against 
Rbit Bhunjun, Defendants to pny costs. 

The manager and the minor Desputty 
Singh, represented by his guardian Doolhin 
Purbooraj Kooer, appealed. Rhit Bhunjun 
Singh did vot appeal. 

The grounds of appenl were— 

lst—That the Subordinate Jndge did not 

exercise a proper discretion in refusing to 
allow the appellant Doolhin Purbooraj Kooer 
to file n written statement. 
_ 2nd.—That the plaintiff was not entitled 
to adecree, until he established that the 
ndoption deed dated 27th July 1871 was 
invalid and iuoperative. 


3rd.—That the Subordinate Judge was in 
erior in assuming that the late Bindesuree 
Pershad was a lunatic in the absence of 
sufficient evidence on that point. 
` 4th —That the Subordinate Judge was 
wrong in decreeing the plaintiffs claim 
without putting him to the proof of Rhit 
Bhunjun’s title to the property in dispute. 

6th.— That the Subordinate Judge, before 
applying the provisions of Section 74 
Act IV of 1870 B.C. to the case, ought to 
have enquired whether the estate of Binde- 
suree Pershad was placed under the charge 
of the Cours of Waids in accordance with 
the provisions of the law. 


6¢h.— That conceding that the adoption of 
Desputty Singh is invalid under the provi- 
sions of Section 74, the plaintiff’s suit ought 
to have been dismissed, inasmuch as by the 
deed dated the 27th July 1871 executed by 
the late Bindesuree Pershnd, the property in 
dispnte has devolved upon the minor Desput- 
ty Singh. 

7th.—That Rhit Bhunjun Singh has, by 
his acts, in connection with the execution of 
the aforesaid deed, waived and relinquished 
his rights, if auy, to the property in dispute. 

These were the material objections raised 
in appeal, 
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The appeal came on for hearing before 
Justices Phear and Morrispon the 3rd of 
February 1874. 

Those lenrned Judges held, that the 
written statement of the manager Abdou! 
Hye, amounted to saying that the “ Court 
below might do exactly what it liked with 
the case, provided the Court of Wards was 
not made responsible for costs.” That no 
statement is on the record of the minor's 
cage, and that in so far as the learned Judges 
could see, there had been “in the matter of 
“tho sult an entire assumption of the truth 
“of the plaintiffs case in its principal 
‘particulars as against the infant defendant 
“without there having been any person 
“whatever before the Court who either 
“professed or was competent to bind the 
“infant in the matter.” The decision of tho 
Subo:rdinate Judge was reversed, and the 
ense remanded for retrinl. The defendant 
Doolhin Purbooraj Kooer to be permitted to 
file a written statement, and the Court was 
directed to frame and settle fresh issues 
between the parties and proceed to the trial 
of the case. Costs of the uppeal to abide the 
event. 

After remand, the defendant Doolhin 
Purbooraj Kooer filel a written statement 
on the 15th June 1874. briefly to this effect : 

That the estate of Bindesuiee Singh has 
not in any way devolved upon Rhit Bhunjun 
Singh. That Rhit Bhunjun Singh voluntu- 
rily admitted the adoption of the minor 
Desputty Singh before the Collector, signing 
his name on the deed dated the 27th July 
1871. That «ll the ‘proceedings of the 
Collector, under the provisions- of Act 
XXXV of 1858 for placing the management 
of the estate of the Inte Bindesuree Pershad, 
under the Court of Warde, were whcelly 
invalid, and that the provisions of Section 74 
Act IV of 1870 will not apply. 

That the adoption is valid, the father in 
his lifetime having given his consent; that 
Bindesuiee Pershad, while in a sound stnte 
of mind, observed those requirements of the 
Hindoo law, which are essential to the 
validity of the adoption. 

That the deed of the 27th July 1871 
operated, not only as a deed of adoption, but 
ns a gift, whereby the minor has become the 
absolute proprietor of the estate of the late 
Bindesuree Pershad. 

On the 28th September 1874, the suit was 
decided by another Subordinate Judge, 
Moulvee Mahomed Noorul Hossein. He 
found that the ceremonies requisite under 
the Hindoo law for adoption were not 
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performed. That as Bindesuree Pershad had 
been found te be a lunatic by the Zillah 
Judge’s proceedings dated the 18th April 
1865, which were confirmed by the High 
Court on appenl on the 28th November 1865, 
any adoption made by him without the 
sanction of the Lieutenant-Govetnor of 
Bengal, is invalid. 

That in the opinion of the Subordinate 
Judge, the deed of the 27th July 1871 is 
not a will, but nothing else but a deed of 
adoption. 


That Rhit Bhunjun Singh, who, the adop- 
tion being invalid, is the heir of the late 
Bindesuree Peishad, has abandoned the 
right belonging to him and admitted the 
validity of the adoption, which relinquish- 
ment was made without intent to defraud his 
creditors. 


That whatever legal defects muy have 
crept in effecting the validity of the adoption 
have been cured by the acknowledgment of 
the party who would be heir to the estate 
but for the adoption. ‘The plaintiff's suit 
was dismissed with costs, 

The plaintiff oppeals on tho following 
grounds :— 

lst.— That ns the Subordinate Judge has 
found that the adoption is invalid, and that 
Rhit Bhunjon Singh is the heir of the lute 
Bindesuree Pershad, he ought consistently 
with this finding to have decreed the plain- 
tits suit. 

2Qna.—Thnat the Subordinate Judge has 
misconceived the legnl effect of the alleged 
nets of Rhit Bhunjun Singh in the matter of 
the relinquishment of his rights. 

3rd.—That, necording to lnw, there can be 
no relinquishment of inheritance in favor 
of a person who is not legally entitled to 
succeed in default of the relinquishing 
party. 

4th.—That the property having, on the 
denth of Bindesuree Pershnd, lawfully vested 
in Rhit Bhunjun Singh, his heir under the 
Hindoo law, the sume could uot pass from 
him to Despuotty Singh without a valid 
transfer by him of his right in favor of 
Desputty Singh and the appellant, as the 
creditor is entitled to sell the property in 
execution of his decree. 

5th.—That the nlleged acceptance of the 
adoption by Rhit Bhunjun was made simply 
with a view to deftaud his creditors. 

6th—The alleged acceptance is inadmis- 
sible as evidence as, though alleged to have 
been reduced to writing, it has been re- 
gistered. 


— ee”? >>$S$S$®®_ 


7th.—That the alleged adoption is invalid 
under the Hindoo law. 

8th.—That, in the absence of any legal 
evidence, the Subordinate Judge is in error 
in assuming on conjectural grounds that the 
nileged. adoption was made with the permis- 
sion of Goman Bhunjun or his widow. 

There is n cross-appeal on the part of the 
defendant respondent to the effect— 

lst.— That the adoption is valid according 
to the Hindoo law. 


Qnd.—That the estate of the late Bin- 
desuree Pershad could not legally be placed 
under the Court of Wards. 


8rd —That the sanction of the Lieutenant- 
Governor to the adoption was not necessary. 


4th—That the Subordinate Judge is in 
error in holding that the deed, dated the 27th 
July 1871, does not operatetas a will. 


The main points for decision are, first, 
is the alleged adoption of Desputty Singh 
valid, for if so, the learned Counsel, Mr. 
Kennedy, who appears for the appellant, 
admits that his client has no case. Second, 
if not valid, then as an alternative plen. 
whether the deed dated 27th July 1871 
operates as a will. The questions ns to 
whether the sanction of the Lieutenant- 
Governor to the ndoption was necessary, 
whether the estate of the lunatic was legally 
taken cliarge of by the Court of Wards, and the 
effect of the relinquishment by Rhit Bhunjun, 
are subordinate questions. ‘The adoption of 
Desputty Singh, the fourth and youngest son 
of the late Goman Bhunjun Siugh, is alleged 
to have been made by the late Bindesuree 
Singh, in virtue of a deed dated the 27th 
July 1871, page 88, of the printed book. 
It is further alleged that,the natural father 
of the boy in his lifetime gave his consent 
to the ndoption. which consent was approved 
of by Asman Kooer, the mother of the boy, 
who has been exnmined in this case. Page 
119 of the printed book. 


The deed of the 27th July 1871 is to this 
effect. J translate from the vernacular : 


“ Theo writing of Baboo Bindesuree Per- 
“shad Singh, proprietor of Mouzah Delawar, 
“&o, I, subject to the sanction. of the 
‘Collector Suheb Bahadoor and of the 
“ Commissioner Saheb Bahudoor, and of the 
“gentlemen of the Sudder Board, have 
“ taken in adoption Baboo Desputty Singh 
“alias Lalajee, the fourth son of Baboo 
“ Goman Bhunjun Singh, that I have made 
‘him the 16-auna proprietor of all my estate 
“and property and wealth, that is to say, of 
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“all that belongs to me, and this child, re- 
“anining with me at Airah, shall be taught 
“& to rend and write. 

“25th Siabun 1278, corresponding with 
“the 27th July 1871. 

“ Signed, Baboo Bindesuree Pershad Singh 
“with my own hand. This letter of taking 
‘in adoption which has been written is 
“ correct. 

“Writer Seo Churn Lall. I, by order of 
“ Baboo Bindesuree Pershad Singh, have 
*“‘ written this letter with my own hand.” 

It is contended by Mr. Kennedy for the 
appellant plaintiff, that this ,document is 
nothing more than a deed, signifying that 
the intention of the party executing it was, 
if certain approval wns obtained, to take in 
adoption Raboo Desputty Singh, and that as 
the boy was not given or accepted, and no 
ceremonies of any kind were performed by 
the adopting father, the adoption is invalid 
On the other hand, it is contended by the 
Advocate-General Mr. Paul and Mr. Wood- 
roffe for the respondents, that the deed is 
one of adoption ns well as a testamentary 
disposition of the estate of Banee Pershad 
Singh, and that all the ceremonies necessary 
for the validity of the adoption were observed. 

It appears clear that Baboo Bindesuree 
Pershad Singh, if not insane, was a man of 
wenk intellect. Thelearned Advocate-General, 
in the course of his argument, admitted that 
Baboo Bindesuree Pershad was incapnble of 
mannging lis affairs within the meaning of 
Act XXXV of 1858; but alleged that his 
estate waa under the management of the 
Collector, not as representing the Court of 
Wards, inasmuch as the estate, not being an 
entire estate, could not legally come under 
the surveillance of that Court, but could only 
be assumed by the Colleetor as managing the 
estate of a disqualified proprietor. The 
learned Counsel, Mr, Kennedy, for the appel- 
lant, also ndmitted that much lower capaeity 
would be sufficient for the purposes of an 
adoption, which to n Hindoo is almost a 
religious ceremony of necessity, than for 
a will; bat he contends that the evidenee 
shows that Bindesuree was of too weak an 
intellect to exercise tesinmentary capacity, 
even admitting, which the learned Counsel 
does not, that the deed could be considered 
as testamentary. 

It appears to me clear that it was the 
cherished desire of the late Baboo Bindesuree 
Pershad Singh, either to have male issue or 
to adopt. During his lifetime he tried to 
induce the authorities to permit him to 
marry again, his first wife being dead, but 
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without success. At page 88 of the printed 
book will be found copy df a statement 
made by the aforesaid Baboo in the presences 
of Mr. D’Oyly, the then Collector, and of 
Dr. Thornton, the Civil Surgeon of Arrah, 
in which town the Baboo resided. ‘This 
Statement is to the effect that it was his 
earnest wish to adopt a son; that he had 
thought over this for a long time; that he 
wished to adopt the youngest son of Goman 
Bhunjun Singh by name Lalajee; that he 
wished the boy to live with him. Then he 
gives his reasons for selecting the youngest, 
because the two eldest would inherit their 
paternal estate, and dastly, that, owing to the 
tender nge of the boy selected (4 or 5 yems), 
he would more readily recognize his adopt- 
ing father. ; 

At page 103 will be found eopy of the 
evidenca of Mr. D’Oyly, who deposes to the 
execution of the deed of the 27th July 1871 
in his presence by Bindesuree Pershad Singh. 
That Bindesuree guve his reasons in full for 
the selection of the boy, viz., that he had no 
heir; that he had applied repeatedly without 
effect for permission to marry; that he was 
very lonely and wanted somebody to live 
with him; that it was not the custom to 
select the eldest son ; that the third son hod 
alrendy been adopted by another party, and 
that, oa the whole, the fourth and youngest 
son was the best selection he could make. 
Dr. Thornton’s evidence corroborates this. 
I am, therefore, clearly of opinion that the 
late Bindesuree Pershad Singh executed the 
deed of the 27th July 1871, and that tt wag 
his desire and intention to adopt Desputty 
Singh, the fourth and youngest son of the 
late Goman Bhunjun Singh. The selection, 
I may observe, was an unobjectionable one, as 
Desputty was the son of the cousin of 
Bindesuree Pershad Singh. I proceed to 
consider whether at the time this deed was 
executed the boy had been given by his 
uatural parents, and accepted by Bindesuree 
Pershad Singh; oud on this part of the case 
Iam clearly of opinion that there was no 
gift or acceptance. I have already referred 
to the statement of the Inte Bindesurea 
Pershad Singh, page 88, which 1s contem- 
poraneous with the deed, in which it is recited 
that the adoption had been made. In the 
statement which hns been proved by the 
evidence of Mr. D'Oyly and Dr. ‘Thornton, 
two independent and reliable witnesses, nll 
the recitals are wholly inconsistent with a 
previous giving and taking. Mr. D’Oyly, at 
page 104, deposes that he does not know 
whether the mother of the boy ever came to 
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Arrah or not, or whether any attempt was 
made to obtain her consent ; that such con- 
seut was not given to Mr. D'Oyly in his 
enpacity of Collector until after the death of 
Bindesuree Pershad Singh; that he, Mr. 
D'Oyly, did notask Bindesuree Pershad Singh, 
nor was the question mooted, whether the 
Baboo had got the consent of the guardian 
of the boy. 

The main evidence as to the boy having 
heen verbally given by his natural father 
Goman Bhunjun, and accepted by Bindesuree, 
is to be found at page 119 of the printed 
hook, viz., that of Asman Kooer, the widow 
of Goman Bhunjun Singh. The first part 
of her evidence ns to an alleged conversation 
between her late husband and the late 
Bindesuree Pershad is hearsay. The letter 
which she alludes to has not been produced, 
and her statement that her husband, during 
his lifetime, gave the boy, and that he was 
accepted when he was eight or nine months old, 
is utterly inconsistent with Binderuree’s subse- 
quent attempt to marry, and with the state- 
ment of the alleged adopting father in 1871 
when the boy was eight or nine years old, that 
he was then desirons to select the fourth son 
of Goman Bhunjun Singh for the purpose of 
adopting him. Further, I find that this lady 
Mussamut Asman Koer, in her deposition, 
copy of which is to be found at pnges 26 
and 27 of the printed book, stated that she 
had not received instructions from her 
husband regarding the adoption of any other 
son, wherens it is admitted that one of the 
sons hns been adopted by Asu Bhunjun, the 
brother of this Indy’s husband. At pages 52 
and 58, Sheo Ohurn Lall, the writer of the 
' deed of adoption and the mokhtar of Banee 
Pershad Singh, states that he cannot say 
whether his.employer had asked for the boy 
or whether his natural parents consented. 

I now come to the question of whether 
any ceremonies were performed, and on this 
part of the ense I have no doubt whatever. 
In my opinion, the boy was never taken to 
Arrah, the residence of his alleged adopting 
father, nor were any ceremonies performed, 
For reasons which I shall give, Iam clearly 
of opinion that it was the desire of the Jate 
Bindesuree Pershad Sifgh to adopt the son 
of Goman Bhunjun, that he executed a deed 
dated 27th July 1871, signifying such inten- 
tion, but that the matter fell through, owing 
to the death of Bindesuree Pershad Singh 
within very few days, not more than four 
dnys, after’ the execution of the deed, which 
was executed in anticipntion of the sanction 
to the proposed adoption of the Lieutenant- 


Governor of Bengal. The main evidence ag 
to the taking of the boy to Arrah, the resi- 
dence of the alleged adopting father, will he 
found at page 113 of the printed book. 
Salik Singh, who describes himself nas a 
servant of the late Goman Bhunjun Singh, 
father of the boy, says he has no fixed 
snlary, but that, whenever he requires it, “he 

ets 100 or 50 rupees.” He starts with 
saying that three or four years ago he was 
examined in 1874. Bindesuree Pershad 
adopted: Despntty Singh, the youngest son of 
Goman; 3hunjun Singh; that the widow with- 
ont any apparent rengon beyond the assertion 
that Bindesutee was ill, sent him, the 
witness, to Arrah, that Bindesuree snid 
“you know that your master Gaman Bhun- 
jun has given me his youngest son to adopt.” 
Why, unless there was some doubt about the 
consent of Gomnn Bhunjun, should this state- 
ment have been made? “Go and fetch the 
bov immedintely.” The witness says, the 
mother of the boy expressed her satisfaction 
and sent the boy. The witness then des- 
cribes the journey to Arrah, the arrival there 
and the performance of certain ceremonies 
by Gunput Misser, not the family Purohit, 
but an ontsider called in, because the adopt- 
ing father was seriously ill, and delay was to 
be avoided. This witness admits that none 
of the relatives cf the family were present, 
that no Brahmins were present, that 
nobody was fed, although the Purohit for the 
nonce snid they ought to be fed. That the 
mannger under the Court of Wards, and this 
is important, to the knowledge of the 
witness, had no notice of the performance 
of the ceremonies, and lastly that the Purohit 
received only 1 rupee 4 annas for his 
services. 

The witness Bungee Kant, pnges 115 and 
116, who is n salaried servant of Goman 
Bhunjun Singh, states that, in the month of 
Srabun, he cannot recollect the year, Bunboo 
Bindesuree Perahad adopted the fourth son 
of his, the witnesa’as master. That he was 
told that Salik Singh had come to take the 
boy, and was directed to go with them. 
This witness says the Purohit Gunpus 
Misser went with the party from Dulibpore 
to Arrah, which is contradicted by the evi- 
dence of Gunput Singh. When this was 
stated, the pleader for the defendants declined 
to examine this witness further, atating that 
he waa colluding with the plaintiff. 

Then we have ‘the evidence of the quasi 
Purohit Gunput Singh. He is not the 
family Porohit. Lakeram Misser is the 
family Purohit, bat it is said that the case 
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was an emergent one, that the adopter was 
seriously ill aud was obliged to nvail himself 
of the service of the first Purohit available. 
There may be something in this, but on 
cousidering the evidence of Guuput, I con- 
sider it to be wholly untrustworthy. Turn- 
ing to page I11 of the priuted book, I fiud 
that this witness says that, in Srabun, he 
cannot remember the year, he came to Arrah, 
to see Bindesuree Pershad, because he heard 
he wasill. The witness then describes how 
the boy was brought by Salik Siugh, and the 
ceremonies which were then and there 
performed, that is to say, late ip the evening 
of the day on which the boy arrived ut 
Arrah. ‘This Purohit states that, according 
to the Hindoo law, he performed the cere- 
monies according to the priuciples of the 
shastras, udmits that he hud uever before 
performed the ceremonies connected with an 
adoptiou, admits that the relatives, “brethren” 
of the family, ought to be present but were 
not preseut, is unable to remember what ure 
the twelve kinds of sons who can be adopted 
under the Hiudoo law, and that he received 
a fee of I rupee 4 anuns. 

I now come to the question wheather the 
deed of the 27th July 1871 operates as a 
will. I am clearly of opiuion that the deed 
in question ig not a will, It seems to me 
unnecessary to discuss the question whether, 
looking to the acts of Bindesutee Pe:shad 
Singh, I can say that they implied a dispos- 
ing mind, that he understood the nature of 
his property, the use and benefits arising 
from it, and that he had the sense and discre- 
tion to select a person or persons to enjoy his 
property after his death. If it were neces- 
sary to decide this question, I should with- 
out hesitation sny that the very best evidence 
would be required, looking to the admitted 
Imbecility of intellect of the aforesaid Baboo, 
in order to establish a capacity on his part 
to make a testamentary disposition. I do not 
menn to say that a perfectly balanced tind 
is required, nor do I lay much stress on the 
fact that because the Baboo indulged his 
humouis in unaccustomed ways thut he was 
therefore of unsound mind; but I can have 
no hesitation on the evidence before ine in 
holding that he had not sufficient capacity 
to understand the nature and character of his 
uct, supposing the document in question to 
be a will, ‘That it is not a will seems to me 
clear. Looking to his intentions, an impor- 
tant element, I find from his statement at page 
88, that he wished to adopt—a wish natural 
to a Hindoo. In the document ut page 89, 
it is recited that he wishes the boy to reside 
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with him, the paity executing the document 
at,Arrah ; this is uot a testunteutary declaiu- 
tion: aud then when he sigus the document, 
he treats it simply as a letter of adoption. 
It seems to me that the defendants beins 
conscious of the weakueas of their case have 
fallen back upon this alternative plea of u 
will. 

Then as to the effect of the alleged 
relinquishment by Bhit Bhunjun Siugh, it is 
true that he admits in lis evidence, pages 9.5 
aud 121, that he wrote that “he agreed ant 
consented to the adoption” with his own 
hand ; but he ulso states, page 96, “ I never 
“bind the slighest expectation of ever obtuiu- 
“ing this property of Bindesuree’s. I did 
“not apply for a certificate on Biudesuree’s 
“ death, as I considered the adoption all right 
“and valid; when the application for cousent 
“wus sent to the Board aud returned I then 
“ made my application. Ifthe Government 
“does sanction the adoption I would not 
“apply for this certificate of course.” 

No admission of Rhit Bhunjun with refer- 
ence to the adoption cau make the adoption 
valid. 

I would reverse the decision of the Subor- 
dinate Judge, and decree the plaintiffs suit 
nud appeul with costs. 

Pontifex, J.—I quite agree in the judg- 
ment of Mr. Justice Kemp. I shall how- 
ever ndd n few observations on the cage. 

In my opinion, we must consider that the 
deceased Biudesuree and his estates had been 
properly placed under the management of 
the Court of Wards. The deceased’s father 
had been ua lunatic. On his death, the 
deceased’s younger brother had taken vu 
himself the entire management of the pio- 
perty, oud on the death of the brother the 
Government plead-r, by petitiou, dated thu 
19th February 1864, prayed that “the 
mehuls” of the idiot be brought under the 
muuagement of the Court of Wards. 

If the deceased Bindesuree had been 
entitled, as ig contended by the respondents, 
to joint property ouly, he could not have be-n 
placed under the care of the Court of Wards. 
But we find, ou the 14th of March 1864, an 
order as follows: “That to-morrow the 
Mobafiz do submit a kyfeut whether the 
properties of Bindesuree aud Mohabir (ths 
deceused’s brother) were joiut or the entire 
mehal.” On the 15th March a kyfeut was 
filed accordingly, and, on the same day, u 
perwanuah was issued to the Goverument 
pleader, directing him to take the uecessat y 
proceedings. Oa the 18th April 1865, 
Mr. Tucker, the Judge of Shahabad, made 
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an order which commenced as follows :— 
“ An applicatien has been made by the 
“Collector of Shahabad, on the part of 
‘‘Government, representing that Baboo 
‘Bindesuree Pershad is of unsound mind 
“and incapable of managing his affairs, and 
“praying that his property be’ taken 
“under the Court of Wards.” The order 
concluded by directing that Bindesuree’s 
estate be pluced under the Court of Wards. 

It appears from these proceedings that 
proper care was taken to enquire whether 
Bindesuree bad sepaiate estate of a nature 
to render it proper that he and it should be 
placed under the manngement of the Court 
of Wards, and I think that, unleas the con- 
trary is shown, we must consider that he was 
properly placed under the management of 
the Court of Wards. Itis not sufficient in 
my opinion to show that he was possessed 
of some joint estate. 

Without giving any opinion whether the 
absence of the consent mentioned in Section 
74 of Act XXXV of 1858, would invalidate 
an adoption in other respects valid and com- 
plete (which seems at least doubtful, see IÑ 
Moore’s Indian Appeals, page 294, and the 
observations by the Judicial Committee on the 
same case, page 299, lenving the validity of 
ary further adoption under the power for future 
trial), I think it elear upon the evidence that 
‘the document ef the 27th July 1871 was 
intended to be acted upon only if the con- 
sent was obtnined. Upon that understand 
ing, the Celleetor Mr. D’Oyly appointed a 
future day for the ceremonies and applied 
for the consent. Mr. D’Oyly says in his 
deposition, an attested copy of whieh has 
been filed, “after the deed was executed 
“(27th July, Thursday), I directed the 
“manager to see that all the usual and 
‘necessary ceremonies were performed, snd 
“first of nll Monday was fixed on, as the 
“ day on which all the relatives were to be 
“ colleeted together. And afterwards I 
e considered it advisable to await reply to 
“the official report I had made to the Com- 
“ missioner, nnd before receipt of such reply 
“ the ward died, and it was simply conse- 
“quent on the wand’s death the matter was 
“stopped.” Afterwards he says :—“‘I do not 
“know if any attempt was made to obtain 
‘tle previous consent of the mother or not, 
“I do not know if any ceremonies or not 
“ took place relative to the adoption beyond 
“ the waid’s declaration that he bad adopted 
“the boy mentioned in the adoption deed. 
“ I gnnctioned no expenses on account of the 
“adoption.” Aud farther on :— The çon- 
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“sent of Asman Koeer (the boy’s mother) 
“was given in by petition after the death 
“of the ward.” 

I gather from this that the intention of 
the parties on the 27th of July was that the 
ceremonies, &c., should not be performed 
eurlier than Monday the 8ist of July, and 
Mr. D’Oyly deposes to the fact that Binde- 
suree died three or four days after the 27th 
July. I do not believe the evidence that 
the boy was brought over in the interval 
from his mother. J do not beheve the 
evidence about any ceremonies having 
taken place, and it is elear that no relatives 
were summoned, and that no notice was 
given to Mr. D’Oyly or the Manager of the 
Court of Wards. It mny be that an adop- 
tion in this family might have been valid 
without any ceremonies, aud we have no 
evidence ns to Bindesuree’s caste, but L 
think it clenr upon the evidence that it was 
the intention of all parties that ceremonies 
should be performed, aud that the relatives 
should be summoned. According to the 
evidence of Salegrum Singh, Bindesuree 
snid to him :—** The Collector has appointed 
a date, and he will supply the expenses, then 
Į will find the brethren.” 

I am of opinion, therefore, that there was 
in fact no adoption, although Bindesuree was 
exceediugly anxious to adopt, and was pro- 
bably of sufficient capacity to adopt inas- 
much as adoption is a religious aud neces- 
Bary act, 

With respect to the respondent’s alterna- 
tive argument, that the instrument of the 
27th of July may be treated us testamentary 
nnd in the nature of a will, I think that, 
even if it could be so treated, the evidence 
shows that Bindesuree hud not sufficient 
testamentary capacity. But I am of opinion 
that the instrument was never intended to be, 
and ought not to be treated as n will. The 
document was provisional, and was intended 
to be acted upon during Bindesuree’s life. 
And the words which are relied upon as 
words of gift, are to my mind meyely des- 
eriptive of the result of the intended 
adoption. And if there wus in fact no 
ndoption, no approval by Bhit Bhunjun, either 
before or after Bindesuree’s deuth, could 
affect his estate. And indeed, acco:ding to 
Mr..D’Oyly’s attestation, such approval was 
given to an adoption, subject to the sanction 
of the Lieutenant-Governor being obtained, 
which never was obtained. ’ 
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The 20th March 1876: 


Present : 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Inheritance—Primogeniture. 


Case No. 1083 of 1875. 


Special Appeal from a decision passed by 
the Officiating Judge of Outtack, dated 
the 9th April 1875, affirming a decision 
of the. Subordinate Judge of that district, 


dated the 31st March 1874, 


Mirza Mahomed Akul Beg (one of the 
Defendants) Appellant, 


CETIUS 


Mirzn Mnhomed Kovum Beg and another 
(Plaintiffs) and others (Defendants) Res- 
pondents. 


Mr. J. T. Woodroffe mà Raboos Ununoda 
Pershad Banerjee, Mohesh Chunder 
Chowdhry uid Mohendro Lall Mitter 
for Appellant. | 


Raboos Sreenath Doss, Ohhoy Churn Bose 
nnd dmarendio Nath ‘Chatterjee for 
Respondents. 


Where a suit was brought by two younger brothers, 
in accordance with Mahomedan law, for their shares in 
a Pore which was held by an elder brother: and 
which had been held by a succession of elder brotherg 
for a long course of years, two of the members having 
in former trials had their right to exclusive inheritance 
upheld by formal decwions, HELD by the High Court 
that, in the absence of any sunnuds declaring 
the contrary, the practice of succeasion by primogent- 
ture must be accepted as prevailing on the estate. 


Markby, J-—Tue plaintiffs, who are res- 
pondents im this appeal, sued as heirs, under 
the general Mahomedan law, to recover from 
their brother, the appellant, their share of 
the property left by their futher. The 
property, in dispute, is landed property, situate 
in the District of Cuttack, which was origi- 
nally granted to Mirza Mahomed Saleh, the 
common ancestor of the parties, about two 
hundred years ogo by the then reigning 


‘steps were then 





in 1862. 


Mogul Emperor. From thie original grantee, 
it passed to his eldest son‘Afzool, and he 
beivug childless to his brother Shere 
Mirza. The Inatter appears to have been 
succeeded by his second son Buroollah about 
the. year 1710, bot. from that time until 
the present, the property has-passed regularly 
from eldest son to eldest son down to the 
father of ‘the present litigants who obtained 
possession about the year 1826. The only 
question raised in the case is whether on 
his death the property descends entire to 
the appellant as eldest son, or is divisible 
amongst the parties according to the general 
Mahomedan law. . 

The very same question was raised in 
the year. 1826, when Hyder, the grand- 
father of the present litigants, was iu sole 
possession, Other members of the family 
then elnimed shares, but their claim was 
dismissed by the Judge of Cuttack, and his 
decision was affirmed by tle Commissioner. 

The' matter then rested until 1852. In 
the meantime Goolzad, the eldest son of 
Hyder, had succeeded to the property. In 
that year, Dildahar, his next brother, present- 
ed a petition, alleging that he was entitled to 
a share in the property, and askiug to be 
allowed to sue in forma pauperis; but 
this application was refused, and no further 
taken, Dhara, another 
brother of Goolzad, however, subsequently 
brought a suit in the Moonsiff’s Court, to 
recover his share, which suit was dismissed 
Goolzad died, aud the present 
appellant succeeded in the year 1872, und 
upon an upplication to the Collector for 
mutation of names, Yassin, ove of the 
present respondents, put in a petition, 
acknowledging the appellant’s right us eldest 
son to the entire property. 

“Notwithstanding these facts, both the 
Courts below lave held that the property 
is divisible according to the ordinary rules 
of inheritance nuder the Mahomedan law. 

We are unable to agree in this conclu- 
sion., In the litigation of 1826, the Judge 
of Cuttack and the Commissioner with the 
original sunnuds before them, held that the 
property did not deseend according to the 
general rules of inheritance, but according 
to the rules of primogeniture. That deci- 
sion had been’ twice since disputed and 
twice affirmed, and it would be a very 
strange thing indeed now to hold that all 
these decisions were wrong ; especially when 
not a single sunnud is now. produced, so ag 
to enable us to see what the terms of the 
grant really were, 


200 Civil 


THE WEEKLY REPORTER. 


Rulings. [ Vol. XXV. 


a aaaaaŘIaaIaaaaaaaaasasasaaasuauasasaaat$utut$lt$lutut$lu$lMtllMl$lMtl$lMliÂi 


It ie said that the Judge of Cuttack. whose 
judgment was" affirmed by the Commis- 
sioner, did not hold that the property 
descended necording to the law of primogeni- 
ture, but only that the reiguing power had, 
by successive grante, chosen to oqnfer the 
property afresh on several successive mem- 
hers of the fumily to the exclusion of the 
rest, choosing the eldest son for his fitness 
and ability. But we do not put that con- 
struction on the judgment, for it must be 
remembered, that neither Hyder, who was 


then in possession, nor his futher, nor his | 


uncle, who had preceded him, had any 
sunnud. None at least was produced or 
mentioned, snd, therefore,: upon that view, 
Hyder Alı had no title to the property at 
nll, which was clearly not the opinion of 
the Judge. 
the fitness and ability of the eldest son, but 
as we think only as the ground why the 
ordinary rules of succession were departed 
from. We consider that the Judge of 
Cuttack, by the decision of 1826, intended 
to-hold that, under the sunnuds, the property 
wns made descendible to the eldest son 
entire, 

It has been also contended that this 
exceptional course of succession, even if it 
ever existed, was nbolished by Regulation 
XI of 1798 made applicable'to Cuttnck bv 
Regulation XII of 1805. But we think 
that the first proviso of Section 36 excludes 
that contention, By that Section, the 
general Regulations. so far ns they are not 
superseded by the provisions of that Regula- 
tion, are made applicable to Cuttack, —“ Pro- 
‘‘vided, however, that nothing herein 
“ contained shall be construed to authorize 
“the division of the lands compris: d in nv 
“ estates iu the Zillah of Cuttack, in which 
“ the succession to the entire estnte devolves 
“necording to established usnge to a single 
“heir.” 

‘We geo no ground for holding, as contend- 
ed for the respondents, that this proviso 
is applicable to those districts only which 
‘are mentioned in the schedule nt the close 
of the Section. This Schedule, in our 
opinion, only refers to the exemption con- 
tnined in the second proviso, and we may 
observe that not long after the passing of 
the Regulation, the Judge of Cattack and 
the Commissioner put the same construc- 
tion upon this Section. 

Iu our opinion, therefore, the decision af 
both the Courts below ought to be reversed, 
ond the suit dismissed with costs in all the 
Courts. 


No doubt the Judge refers to | 


The 2lst March 1876. 


Present: . 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Tullubi- Brahmootur —— Permanent Intermedtate 
Tenure— Notice of Enhancement, 


Cuse No. 149 of 1876. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagqpore, dated the 21st November 1874, 
affirming a decision of the Assistant 
Commissioner of Manbhoom, dated the 
26th August 1874. 


Rajah Nil Monee Singh Deo Bahadoor 
(Plaintif) Appellant, 


versus 


Chunder Kant Banerjee (Defendant) 
Respondent. 


The Advocate-General and Mr. J.T. 
Woodroffe md Baboos Umbica Churn 
Bose and Oopendro Chunder Bose for 
Appellant. 


Baboo Chunder Madhub Ghose for 
Respondent. 


A tullubi-brahmootur is a permanent intermediate 
tanure, entitling the holder to a notice under Regulation 
VIL of 1798. 


Glover, J.—We cannot go behind the 
order of remand made by this Court on the 
15th of January 1874. The case was then 
sent back to the Assistant Commissioner ‘ to 
“have it distinctly tried what is the nature 
“ of the defendant’s tenure. Ou the fluding 
“on that issue will depend whether or not 
“the plaintiff is entitled to recover in this 
“suit on the notices which he has already 
“ served.” 

Both Lower Courts have now found that 
the’ defenduts tenure is a ‘‘tullubi- 
brahmootur ” one, held as such from the time 
of the perpetual settlement, and theref-re 
such an intermediate tenure as entitles the 
holder to a notice under Section 51 Regula- 
tion VIII of 1793. 


1876. | Civil 


THE WEEKLY REPORTER. 


Rulings. 201 


c 


The grounds of special appeal are, that the 
Judicial Commiasioner has taken no notice 
of n quantity of documentary evidence to 
Bhow that the rent of the holding has varied 
since the perpetual settlement, and that the 
tenure itself, as found by the Court below, is 
not of n kind which would entitle the owner 
to notice under the Regulation of 1798. 

With regard to the first objection, we 
remark that the Judicial Commissioner 
states distinctly in hia judgment that he has 
“very fully considered all the evidence 
adduced on both sides ;” and, moreover, the 
docnments, which it is now spid that the 
Judicial Commissioner did ndt consider, do 
not in any way assist the nppellant’s canse. 
The pottah of 1206, which is the document 
chiefly relied on, does not show that the 
tenure was created since the settlement ; 
quite the contrary, the holding is described 
in it ns an old one “ Gozashtah Jumma ;” the 
utmost the pottah could prove is that the 
rent had varied, but this would not show 
thatthe tenure did not come under the 
Regulation. 

There is undoubtedly evidence on the 


record, showing that, at*the time of the decen- |: 


nial settlement, the defendant’s holding was 
entered in the records as a tullubi-bralimootur, 
one paying a quit-rent of sicca rupees 182-9, 
and that the Judicial Commissioner hag 


found that this was the nature of the 


holding. 

In Rajah Nil Monee Singh r. Chunder 
Kant Banerjee, XIV Weekly Reporter, 251, 
a case almost precisely similar to this, and 
between the same parties, it was held that a 
tullubi-brahmootur tenure was one that 
entitled the owner to notice under Regalation 
VIII of 1798. And in Rajah Nil Monee 
Singh v. Ram Chuckerbutty, XXI Weekly 
Reporter, 439, the result was much the snme. 
It was held in that case, that the defendant’s 
tenure being found to represent a permanent 
transferable interest in the land, intermediate 
between the proprietor of the estate and the 
ryots, came under the provision of the Regu- 
lation, and gave its owner the right to notice 
under the law of 1798. In that case also, 
the plaintiff was the same person as the 
plaintiff in this case, and the defendant set 
up the same defence ags.that made in the 
present suit. This suit has, moreover, been 
twice remanded, go that it is hardly posaible 
to conceive a case in which the plaintif had 
a better opportunity to ascertain what.his 
rights were, and to bring them forward in a 
proper and legal manner. a 

It is argued that the evidence on which 


the Judicial Commissioner has Telied, does 
not prove that the defendant is an interme- 
dinte holder, ‘This was a question of fact 
with which the Court below had exclusive 
power to denl, and it has not been in nny 
way shown us thnt the finding was come to 
upon no evidence, It ennnot indeed be snid 
so in the face of the entry of this holding as 
n tullubi-brahmootur one in the settlement 
papers of 1790. It may be that the defend- 
ant has cultivated, or does cultivate, some 
part of the holding himself, but this would 
not deprive him of his position as the holder 
of an intermediate tennre, 

We think that the Judicial Commissioner 
has found upon sufficient legal evidence that 
the defendant holds an intermediate tenute, 
and npon this finding, as laid down in the 
remand order of 1874, depended the question 
whether the plaintiff was entitled to sue for 
enhanced rent under the notices he had 
ylready servel. 

The special .appenl is dismissed with 
costs. 





The 21st March 1876. 


Present: 


The Hon’bie F A. Glover and Romesh 
Chunder Mitter, Judges. 


Eviction— Ejectment—Right of Occupancy. 
Case No. 2047 of 1874. 


Special Appeal from a decision passed by 
. the Subordinate Judge of Bhauaulpore, 


dated the 29th May 1874, reversing a 
decision of the Moonsiff of Begooserai, 
dated the 21st November 1873. 


Chowdhry Izharool Huq (Defendant) 
Appellant, 


Versus 


Bhoosee Malhtoon (Plaintiff) Respondent. 


Mr. R. E. Twidale nnd Moonshee Serajul 
Islam for Appellant. 


Ur. M. L.:Sandel and Baboo Mohesh 
Chunder Chowdhry for Respondent. 


If a tenant bolds-his land for a term of years, and 
no new tenancy is created by the zemindar on the termi- 
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nation of the original lease, either receipt of rent 
or in any other waw and if the tenant has no other title 
to the land beyond that conceded ın the original lease for 
a term of years, the zemindar is entitled to evict the 
tenant on the expiration of the lease without the inter- 
vention of a Court. 

At the birth of a right of occupancy the above points 
should be enquired into. 


é 


Alitter, J.—THtIs was a suit to recover 
possession of n piece of laud on the allega- 
tien that the plnintiff had acquired a right 
of oveupancy therein, and that he was eject- 
ed on the let of Assar 1279 by the defend- 
aut, zemindar. 

The defendant denied that the plaintiff 
had acquired a right of occupancy, and 
alleged that it was held under a temporary 
lease extending from 1273 to 1279 F. S., 
and that, on the expiration of the term of 
this lease he having demanded a higher rent, 
the plaintiff relinquished the land, ,; 

The Moonsiff found that the plaintiffs 
allegation as to his having a right of ocen- 
pancy was not made out: and that, on the 
other hand, the allegations upon which the 
defence rested were substantinted. Upon 
that the Moonsiff dismissed the suit. 

On appeal the Subordinate Judge, finding 
that the defendant failed to establish that the 
plaintiff relinquished the lund, held, without 
trying-the other disputed questions of fact 
arising in the case, that the plaintiff was 
entitled to a decree at once. He says, 
« Admitting that the plaintiff’s lease was 
for a term of years, and that it has been 
brought toa close, still the landlord could 
not eject the plaintiff without the interven- 
tion of the Court. It is immaterial, there- 
fore, for the purposes of this suit to enquire 
whether or no the plaintiff has a possessory 

right.” 

' “We do not think that the Subordinate 
Judge is right in his view of the law. If 
the plaintiff held for a term of years, and if 
any new tenancy to the land had not been 
created by the zemindar after the termination 
of the term of the lease either by receipt of 
rent or otherwise, and, besides the grant for 
aterm of years, if he has no other title to 
the land, it is evident that, on the expiration 
of the term of the grant, the zemindar would 
be entitled to evict him. The Subordinate 
Judge has therefore decreed, tle plaintifi’s 
claim without determining all the questions 
of fact which arise between the parties. 
We, therefore, remand this case to him for 
retrial. 

Costs will abide the result. 

Glover, J.—I concur. 


The 22nd March 1876. 


Present: . 


The Hon’ble F. B. Kemp and E. G. Birch, 

Judges. 

Inheritance Ancestral Property— Minor’s 
Liabilities— Execution of Decree. 


Case No. 306 of 1875. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Gya, dated 
the 22nd June 1875. 


Mussamut Omuthoonnisaa (Decree-holder) 
Appellant, 


versus 


Puresmun Narain Singh (Judgment-Debtor) 
Respondent. 


Mr. Ameer Ali and Baboo Hem Chunder 
Banerjee for Appellant. 


Baboo: Kalee Mohun Doss und Jogesh 
C sunder Dey for Respondent. 


The freedom of a son from obligation to pay a deceased 
father’s debts has respect to the nature of the debt and 
not to the natare of the property inherited by son from 
father; and where the debt is not of an immoral kind, a 
Judgment-creditor of deceased father can proceed against 
the inherited property in execution of decree, and follow , 
any assets which can be traced to the son’s hands, 


Kemp, J.—W n think that the decision of 
the Judge in this case is clearly wrong in 
law on both points. The decree-holder is 
the appellant before us. She obtained a 
decree against Poorsudh Narain Singh. 
Poorsudh Narain Singh appenrs to have died 
in Assin 1279 Fuslee, leaving a minor son 
Juggernath Singh and a widow Mussamut - 
Chundela. The decree-holder sued the 
minor represented by a near relation,—name- 
ly, the nephew of the judgment-debtor.—and 
she also sues the widow. In the decree, 
Purusmun Narain, the guardian of the 
minor, was absolved from all personal liabi- 
lity, and the decree-holder was directed to 
realize the amount due by the sale of what- 
ever assets of the judgment-debtor’s there 
might be in the hands of Juggernath Singh. 
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Upon this the appellant applied to execute 
her decree. The Judge has held that, under 
the Mitakshatu,law, she is not entitled to 
execute her decree ; and also that she cannot 
follow the uasets, amounting to Rs. 2,000, 
which the guardian of the minor admits are 
in the hands of the minor Juggernath Singh 
as ussets received by him from his father, 
the judgment-debtor. The Judge las quoted 
several decisions in the course of his judg- 
ment, and lie winds up his decision by saying 
that the decree-holder’s prayer on euch of 
these gronuds,—namely, the prayer to sell the 
rights and interest, not na the Judge sup- 
poses, of the minor, but of the father, the 
judgment-debtor; and also on the 2nd ground, 
namely, her xpplication to proceed under 
Section 203 of the Code as ngainst the assets 
of the judgmeut-debtor which had come inte 
_the hauds of the minor, aud which he has not 
duly accounted for,—cannot succeed under the 
Mitukshara law. The decision of the Privy 
Council iu the case of Girdharee Lall v. 
Kantoo Lall and others, which is the ruling 
case now, hus laid down that “it is impor- 
“tant to consider what the interest of the 
“son is that he acquired, snd whether he 
“gained such an interest in the property as 
“ prevented it from being liable to pay a debt 
“which his father had contracted ;’ and in 
answer to that question their Lordships 
observed : “If his father had died, and had 
“left him as his heir, and the property had 
“come into his hands, could he have said 
“that because this was aucestral property 
“which descended to his father from lis 
“grandfather, it was not liable at all to pay 
“ his father’s debts.” Then they go on to say 
that, “ unless the debt was of such a nature 
“that it was not the duty of the son to pay 
“it, the discharge of it, even though it 
“affected ancestial estate, would still be an 
“not of pious duty in the son. By the 
“ Hindoo law, the freedom of the son from 
“the obligation to discharge the father’s debt 
“ has respect to the nnture of the debt, and 
“not to the nature of the estate, whether 
“ancestral or acquired by the creator of the 
“debt.” Therefore, in this case there being 
no allegation that the debt was incurred for 
immoral purposes, the rights aud interests of 
the father in the estate can clearly be sold in 
execution of the decree, and the decree-holder 
is also entitled to follow the assets into the 
hands of the minor Juggernath Singh, his 
guardian having admitted that he is in pos- 
sussion of assets belonging to the father. 
The judgment of the Judge is reversed, and 
this appeal decreed with costs. 


THE WELELY 


REPORTER. Rulings. 


The 28rd March 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Contract Law - Principal Partner. 
Case No. 75 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Manbhoom, 
dated the 28th September 1874, revers- 
ing a decision of the Extra Assistant 
Commissioner of Rughoonathpore, dated 
the 19ih September 1878. 


Nirmul Chunder Dutt (one of the Defend- 
auts) Appellant, 


VETSUS 


Showrobinee Dossee (Plnintiff) and others 
(Defendants) Lespondents. 


Baboos Bhowanee Churn Dutt nand 
Qpendro Chunder Bose for Appellant. 


Baboo Gooroo Dass Banerjee for 
Respondents. 


Where a plaintiff in a suit under the Contract Law 
was wife of the principal partner of a firm, in which 
defendants were minor partners, and the said principal 
had not been made a co-defendant, n&Lp, that though, 
in the absence of evidence defendant, appellant. could 
not be assumed to bea mere servant and not a partner, 

et the omussion of the principal partner and debtor 

om the parties to the suit was fatal to the plaintiff's 
claim, which was accordingly dismissed. 


Glover, J.—THE objection taken by the 
special appellant under the Contiact Act 
seems to us untenable. No evidence hns 
been given to prove that le wns a servant 
or ngent so as to bring his case within the 
purview of Section 242, and in default of 
that the ordmarv rule of partuership Taid 
down iu Section 239 would apply. 

But setting this objection aside, we think 
that the suit ought to have been dismissed 
by the first Court on the ground that all the 
necessary persons had not been made partics. 

It wus found as a fact by the first Court, 
and the finding was not contested iu appeul, 
uot only that Jadub Chunder was the 
principal in the firm of Mitter, Dutt & Co., 
but that the money itself, although furnished 
ostensibly by his wife, the plaintiff, was 
really his; but without considering this 
latter point further, it would be quite enough 
to dispose of the plaintiffs case, y it weie 
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shewn, as it has been shewn, that the chief 
partner, indeed,*it may be said, the real pro- 
prietor of the firm which is said to have 
borrowed the money, and in which the 
special appellant is an inferior partner, re- 
ceiving a share of the profits in lieu of his 
labor, was Jadub Chunder, the husband of 
the plaintiff. He was undoubtedly a proper 
person to besued, and ought to have been 
made a party to the suit, and the plaintiff 
being his wife was of course aware of his 
position in the firm. Instead of this, the 
defendants in the cause are the plaintiffs 
own minor son and the special appellant, 
and, strange to say, no decree las been pass- 
ed against the former. The whole case bas 
an air of fraud about it, but without going 
farther into this part of the question, it is 
enough for us to say that the omission of 
the principal partner and debtor from 
amongst the parties sued is fatal to the 
plaintiff’s case, which is brought against the 
firm, ond that the suit should have been 
at once dismissed on the finding come to by 
it regarding Jadub’s position in the firm. 

The decision of the Subordinate Judge 
is reversed, and tho plaintifs suit dismissed 
with costs. 


The 28rd March 1876. 


Present : 


The Hon'ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


, Cause of Action— Confirmation of Title. 
Case No. 1956 of 1874. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
3rd June 1874, reversing a decision of 
the Moonsiff of Begoosarai, dated the 
9th February 1874. 


Lalla Mahtab Roy (Plaintiff) Appellant, 


VETSUS 


Debee Dutt Singh and others (Defendants) 
Respondents. 


Baboos Chunder Madhab Ghose and Kalee 
Kishen Sen for Appellant, 


Moonshee Serajul Islam for Respondents, 


Where a plaintiff brought a smt for confirmation of 
his title to an estate, in consequence of the opposition 


offered by defendant to an application for partition by 
a vendee who had purchased a portion of plaintiff's 
share, and the Court of first instance tried the case 
on its merits, and gave the plaintiff a decree, HELD, 
that the Lower Appellate Court was not justified in 
reversing the decision of the first Court on the ground 
that no cause of action had been disclosed; because, 
although the plaint itself disclosed no cause of action, 
yet, on the trial of the suit on its merits, a cause of 
action had been disclosed in the opposition which 
defendant had offered to the partition proceedings, aad 
which had interfered with the enjoyment of his right» 
by the plaintiff. 


Mitter, J.—In this case the Lower 
Appellate Court has, on the appeal of the 
defendants, dismissed the suit upon the 
ground that thg plaint discloses no cause of 
action. 

„This suit was for confirmation of plain- 
tifs title to certain shares of Mouznh 
Moheshpore Kharji and Sehimpore Bisumber, 
and for registiation of plaintiffs name in 
the Collector’s register by the removal of 
those of the defendants. In the plaint 
the title which was sought to be declared 
ia stated with sufficient clearness. 

The cause of action as alleged in the 
plaint was, that plaintiff having sold half 
of his rights in those two mouzahs to one 
Ram Lall, there wns an application made by 
the vendee to the Collector for partition, 
and that, after application was made to the 
Collector, the defendants, in Bysack 1279, 
opposed the prayer of Ram Lall upon the 
ground that neither he nor his vendois: had 
any title to this property. It is alleged that 
this application on the part of the defendants 
is the enuse of action upon which plaintiff 
wns entitled to maintain this suit. 

The defendants denied the plaintiffs 
alleged title, and stated that, long before it 
was alleged to have been created, they had 
purchased this property from the original 
owner. They also state in the written 
statement that in the face of the plaint there 
was no cause of action. ‘The Oourt of first 
instance, however, did not frame any issue 
with reference to this objection, but certain 
issues were lnid down with reference to the 
question in dispute between the parties, 
regarding the title to these two mouzabs ; 
nnd the Lower Court found with reference 
to these issues in favor of the plaintiff, and 
gave a decree in the plaintiffs favour. 

Against this decree the defendants appeal- 
ed to the Judge, upon the ground that the 
plaint discloses no cause of action, and the 
Lower Appellate Court decreed the appeal, 
nnd dismissed the plaintiff’s suit, holding 
that it was a valid objection, 

Upon the face of the plaint it is quite 
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clear that the view tuken by the District 
Judge that the plaint discloses no cause of 
action is correct, but at the same time we 
think that it was too Inte for the Appellate 
Court to dismiss the plaintiff’s suit upon this 
ground after there lind been a trial upon the 
merits by the Court of first instance result- 
ing in a decree in favor of the plaintiff. 


We do not mean to Bay thatit is not 
‚open toa Court of Appeal to .dismiss any 
suit upon the ground that the plaint dis- 
closes no cause of action after there had 
been a trial upon the merits; but what we 
mean to say is this, that, in .the course of 
the trialin the first Court’ in this suit, a 
cause of action was sufficiently established, 


although it was not put forward in the 
plaint. 


It appears that upon the application of 
Lall, an ameen was deputed to effect 
partition of this mouzah. The ameen 
submitted his repoit to the Collector, and 
the parties were called upon to take steps 
with a view to have the partition effected 


according to,the division made by the 
ameen. 


It was at this stage that, upon the opposi- 
tion of the defendant, the Collector was 
obliged to.withhold his hands and refuse 
to act on that application of Ram- Lall for 
partition, and he referred the parties to a 
regular suit. It is clenr, therefore, that if 
the plaintiff has “a right aud title to this 
property, the enjoyment of that light has 
been invaded by the opposition of the 
defendants, He has been deprived of the 
right to partition, which follows as a matter 
of course the right of a person holding 
property jointly. i 

There having been, therefore, a bar raised 
by the defendants agninst the plaintiffs right 
to have purtition effected of this property, 
it gave rise to a cause of action upon which 
the plaintiff was justified in maintnining thia 
Buit. Therefore, although we fully agree 
with the Judge that upon the face of the 
plaiut the plaintiff did not put forward any 
valid cause of action, yet we cannot agree 
with him that the suit should be dismissed 
on that ground after there had been a trial 
upon the merits. 


I may as well notice here that the District 
Judge is not right in saying that the applica- 
tion for batwarah was with reference to 
one mouzah, Mohespore only. 


It appears from the plaint that both 
mouzahs are claimed by the plaintiff in this 


suit as constituting a joint, tulook, which 
is 1009 or 1059,—it does not appear clear 
what number really it was. 

Therefore the opposition, which was put 
forward during the partition proceediugs by 
the defendants, would justify aud would give 
a valid cause of action to plaintiff for 
maintaining this suit upon the grounds men- 
tioned in the plaint with reference to both 
mouzahs. 

For these reasons, we think that the 
Judge’s order dismissing the suit is not 
tight. We therefore reverse it, and remand 
the case to the Lower Appellate Court for 
trial upon the merits. But asin the plaint 
there was no valid cause of action put 
forward, we think that the plaintiff, special 
appellant, is not entitled to costs, of this 
especial appeal. Euch party wul therefore 
bear his own costs. 

Glover, J.—I concur. 
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The 24th March 1876. 


Present : 


' The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


False Title—Compensation—Improvements—Pro 
Jorma Party to Suit. 


Case No. 493 of 1875. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
2nd October 1874, affirming a decision 
of the Sudder Moonstff of that district, 
dated the 13th December 1878. 


Moulvee Wahedoollah (Defendant) 


Appellant, 
| Sernis 
Moulvee Golam Akbor (Plaintiff) 
Respondent, 
Baboos Chunder Madhub Ghose and 


Moonshee Serajul Islam for Appellant, 
Baboo Byhuntnath Paul for Respondent. 


Where a person had held a property on a false title, 
and the rightful owner had recovered possession after 
much trouble, HELD, that the former was not entitled 
to compensation for improvements whier he had mado 
for his own convenience, and which were not made as 
the latter would have required, 


Glover, J.—Tue firgt ground taken in < 
special appeal is, that, supposing that the- 
plaintiff. has a right to a share in this 
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property, he ought to be made to pay 
compensation tò the defendant for the money 
spent by him in rapniring and improving the 
premises. 

This depends upon a great many consi- 
derations. Ifn party in the position of the 
defendant holding a property in his own 
posseesion, under what we must take to be 
n false title, chooses to spend money in 
making certain conveniences for his own 
use in this property, I do vot see on whut 
equitable ground he can demand compen- 
sation from a person such ns the plaintiff, 
whom he has kept at arms length for a 
long time, snd who has at Inet succeeded, 
afier much expense and trouble, in estab- 
lishing his claim by shewing that the 
defendant is not in sole possession. But 
in any cnse it is found by the Courts below, 
aud we do not see any reason for interfering 
with that luding, that these improvements 
were unnecessary, and such as the plaintiff 
would not have made for himself, and 
that no compensation should be given to 
the defendant. They are improvements, as 
I suid before, which the defendant made for 
his own convenience. It would not be fair, 
therefore, to make the plaintiff pay for what 
he does not and did not want. 

The second objection is, that the Courts 
below have not taken into consideration 
certain evidence which goes to prove that 
the house was Musst. Rabia’s own pro- 
perty given to her by her deceased hus- 
band. It appears that the parties to this 
sait were in some shape or other before 
the Court in suit No. 739 of 1870, in 
which Fasiboonnisen Bibee brought thie 
action, and the present plaintiff was a pro 
formå defendant. The Moonsiff hns refused 
to consider the judgment in that case on 
the ground it is no evidence against the 
plaintiff, because he was only a pro forma 
defendant there. It is contended that the 
Judge in deciding the case in the same 
way as the Moonsiff ought to have taken 
this point into consideration, inasmuch as 
this decision was, under the Evidence 
Act, evidence of some kiud against the 
plaintiff as shewing that the property once 
belonged to Musst. Rabia. I do not find 
that this objection was taken before the 
Judge in the grounds of appesl. But sup- 
posing that it was, and it certainly appears 
to have been argued before him, I do not 
see that he agrees with the first Court that 
this decision was no evidence. He merely 
anys that be agrees with its finding thut 
‘the defendant failed to prove what he 


wished to prove by means of this decision. 
I do not understand him to sny that it is 
no evidence at all, but that, taking the 
whole ease together, he, does not see any 
reason for disagreeing with the reanlt arrived 
at by the Moonsiff. The judgment is somes 
what short on this part of the case, and not 
so clear as it might have been. But I 
think that this is what 1g meant. 

It appears to us, therefore, that this 
nppenl must be dismissed with costs. 

Mitter, J.—I concur. 


The 27th March 1876. 
Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Service Tenure—Arrears of Reni— Execution- 
sale— Police jagheer —Private Service Tenure 
— Public Service Tenure. 


Case No. 253 of 1878. 


Miscellaneous Appeal from an order passed 
by the Judicial Commissioner of Chota 
Nagpore, dated the 17th May 1878, 
affirming an order of the Deputy Com- 
missioner of that district, dated the'3\st 
December 187+. 


Rajah Nilmongg, Singh Deo (Decree-holder) 
t Appellant, 


VEI SUS 


Kashee Mahtoon and others (Judgment- 
debtors) Respondents. 


4 


Baboo Bhowanee Churn Dutt for Appellant. 


Baboo Sreenath Banerjee for Respondents. 


J 
A service tenure can be sold in execution of a decree 
for arrears of 1ts own 1ent, provided that the service due 
from the holder be of a private kind, and personal to 
the plaintiff, but not where the service is of a public 
kind, as in the case of a police jagheer. 


Mitter, J.—On the 27th June 1867, the 
plaintiff’ decree-holder obtained a decree 
against one Murdone Mahto for arrears of 
rent, on account of a jagheer tenure held by 
the defendant, The original holder of the 
tenure Murdone Mahto, against whom the 
decree was obtained, having died, it hus now 
come to the possession of his sons who are 
respondents in this appeal, The plaintiff 
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sought to sella portion of the jaigeer in 
sntisfaction of his decree. The respondents 
opposed this application, on the ground that 
such lauds are not saleable in execution of 
deciee. The Lower Courts have refused the 
plaintiff's prayer, on the ground that tlie 
defendant’s tenure, being police jagheer, is not 
saleable in execution of decree.. Against 
that order the plaintiff has preferred this 
appeal. 

The rent, on account of which the decree 
in question bas been passed, being rents due 
from the tenure, the plaintiff’ decree-holder 
ordinarily would be competent to sell the 
tenure for the’ satisfaction of ifs own arrears 
of rent. This general ‘right would not be 
taken away, because the defendant’s tenure 
was a service tenure. If the service with 
which the tenure is burdened be of a private 


nature personal to the plaintiff, no valid | 


objection can be raised against the plaintiff's 
ploceeding to cause the tenure to be sold in 
execution of the decree; because, if in con- 
sequence of that sale, the required service 
censa to he rendered, nobody except the 
plaintiff would be sufferer thereby. But if, 
on the other hand, the service in question 
be of a public nature, it is quite evident that 
the tenure, which is burdened with it, cannot 
be sold by competition at a public auction. 


~-“Pherefore the determination of the question 


raised in this case depends upon an enquiry 
ns to the nature of the service which the 
bolder of the particular jagheer is required 
to perform. 


The Court of first instance held that this 
jngheer is a police. jagheer. It relies upon 
a decision in a Civil Suit No. 111 of 1863 in 
support of this conclusion. The Lower 
Appellate Court has upheld this finding. If, 
therefore, we were satisfled that this finding 
was based upon proper materinis, we would 
not have interfered with the decision of the 
Lower Courts. But the Civil Court decision 
referred to by the first Court is not on the 
record, and we do not see any other material 
produced sofficient to support the finding. 
Before we confirm an order by which ordi- 
nary rights of a party are materially affected, 
we must be satisfied that it is based upon 
proper materinls, We, therefore, remand 
this case to the first Court for a full enquiry 
into this point. Before the Lower Courts 
refuse the plaintiff’s prayer to sell the tenure 
in execution of a decree obtained for its 
own arrears of rent, it must be clearly estab- 
lished that the service with which it is 
enddled, is of a public nature. Costs to abide 
the result, j . 
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The 28th March 1876. 


6 
Present: 


The Hon’ble Romesh Chunder Mitter, Judge. 
Joint Family — Partition— Joint Acquisition. 
Case No. 1294 of 1875. 


Special Appeal from a decision passed by 

« the Judge of East Burdwan, dated the 
13th March 1875, reversing a deciston 
of the Sudder Moonsiff of that disirict, 
dated the 29th April 1874. 


Pitambur Clinckerbutty (Defendant) 
Appellant, 


versus 


Surbango Soonderee Debee (Plaintiff) 
Respondent. 


Baboo Saroda Churn Mitter for Appellant. 


Baboo Gopee Nath Mookerjee for 
Respondent. 


The presumption that any acquisition by a joint 
Hindoo family ia a joint acquisition unless the pur- 
chase-mbney is shown to have come from a sepnrate 
source, ia inapplicable to any case in which the acquisi- 
tion is not shown to have been anterior toa paron 
which is proved to have occurred, and is alleged to 
have occurred, after the separation: and, it 18 sufficient 


to rebut the presumption to préve that n partition 
has taken place m accounts and collections, and not 
actually by metes and bounds. 


Targ suit was brought to recover posses- 
sion of n 2-annn fractional share of a tank, 
from which the plaintiff alleged that she had 
been dispossessed by the defendant. The 
plaintiff's allegation is, that 124 annas share 
of this tank was an ancestral property 
of the principal defendant and her vendor 
and his three brothers; that the grand- 
father of the principal defendant, Pitambur, 
and the grandfather of the plaints vendor 
and his tliree brothers were uterine brothers. 
The plaintiffs purchase is from one of these 
co-sharers. 

Defendunt, on the other hand, alleged that 
the plaintiff's vendor and his brothers had 
uo share in this tank; that the whole 124 
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annas share was acquired by his father and 
himself after the family bad separated. 

The Moonsiff dismissed the suit, He 
found that the first acquisition of n elare 
` jin this tauk took place at a time when the 
father of plaintiffs vendor was separate from 
the father of the principal defendant. The 
bill of sale, under which it was ncquired, was 
ia the custody of the defendant, and produced 
by him in this case. It purports to sell to 
defendant’s father 5 annas 13 gandas 
l cowree 1 krant share. From these facts, and 
also from the failure of the plaintif to prove 
that her vendor had any share in the tank, 
the Moonsiff came to the conclusion that the 
plaintiff's case was not true. It seems to 
bave been an admitted fact before the Moon- 
siff that, at the time when the sale of the 
disputed share to the plaintiff took place, 
the principal defendant was not joint with 
the plaintiffs vendor, and the separation took 
place some time before that. One of the 
plaintiff's witnesses deposed to that effect, 
nnd it was a principal element of the defence, 
In the memorandum of appenl filed by the 
plaintiff it was distinctly admitted, and was 
made the foundation of an argument in her 
favor. 

In this state of things, the District Judge 
has mainly based his judgment, which is in 
favor of the plaintiff, upon the well-known 
presumption that arises with reference to 
acquisitions by a joint Hindoo family. He 
has held that as the defeudant failed to 
establish the source from which the money 
came by which the shares in the tank were 
acquired, it must be presumed that the 
acquisition was joint. He first of all relies 
upon a passage in the deposition of the 
defendant in coming to the conclusion that 
the family was still joint in estate. The 
defendant in his deposition distinctly asserts 
that his father and uncle had separated before 
1254 when the first purchase took place. 
One of the plaintiffs witnesses also stated 
that her vendor and the defendant were 
separate from a long time since. In her 
ground of appeal, the plaintiff accepted this 
evidence as true. With the light of these 
facts if we read the passage upon which the 
District Judge relies, it will be clear that 
what the defendant asserta is simply that 
the admitted ancestral properties had not 
been actually divided by metes and bounds, 
He never admitted that the profits of these 
properties constituted a joint fund, and were 
not divided or realized separately. I am 
therefore of opinion that the presumption 
`of the Hindoo law upon which the judgment 


of the Lower Appellate Court is based should 
vot have been made in favor of the plaintiff 
until if was established by her that the 
whole or any part of the aggregate share 
of the tank in dispute was acquired at n 
time when the family of the defendant and 
her vendor was joint. ‘This latter fact has 
not been found by the Judge in favor of the 
plaintiff. Therefore it was not right to 
presume that the ucquisition was for the 
benefit of all the members of the family. 
For these reasons, I think the judgment of 
the Lower Appellate Court is erroneous in 
law, but as the District Judge has expressad 
no opinion ‘pon .the plaintifs evidence 
adduced to establish her onse affirmatively, 
I remand this. case to him for retrial. The 
costs to abide the result. 





The 28th Murch 1876. 


Present: 


The Hon'ble F. A Glover, Judge. 


Right of Way—S, 2 Act VIII of 1859— Res 
adjudicata— Cause of Action. 


Case No. 2150 of 1875. 


Special Appeal from a decision passed by 
the Judge of the 24-Pergunnahs, dated the 
2lst July 1875, reversing a decision of 
the Officiating Fir st Moonsiff of Satkhira, 
dated the 25th January 1875. 


Nureem Mundle and another (two of the 


Defendauts) Appellants, 
versus 
Boramdy Sirdar (Plaintif) Respondent. 


Baboo Mohendra Nath Bose 
for Appellants. 


Baboo Troyluckho Nath Mitter 
for Respondent. 


Where a suit for right of way was once thrown ont 
on the specific ground that, according to plaintiff's own 
statement, the road in suit was a public one, and that 
the Court had no jurisdiction, HELD that, as the real 
cause of action, namely, the obstruction of the road, 
was not decided in tho first tial, s 2 of the Code 


1876. | Civil 


TRE WEEKLY REPORTER. 


Rulings. 209 


— n 


of Civil Procedure did not bar a second suit for the 
removal of the obstruction, 


Tux first point taken in special appeal is 
that the plaintiffs suit is barred by Section 2 
of the Civil Procedure Code, the previous 
suit between the sume parties having been 
decided adversely to the plaintiff. Now the 
words of Section 2 are :— The Civil Courts 
shall not take cognizance of any suit brought 
on a cause of action which shall have been 
heard and determined by a Court of compe- 
teut jurisdiction in a former suit between 
the same parties... The parties no doubt 
were the same, and it may perhaps be said 
that the suit was the same, at all events to 
some extent, inasmuch as it was for permis- 
sion to pass along a pathway leading from 
one piece of land to another. The point is 
whether that right was heard and determine 
in the suit previously brought. It nppears 
that, on the occasion of the. suit first institu- 


ted, the Court found on the plaintiffs own | 


statement that the road was a public one, 
aod on that ground at once threw out the 
plaintiffs case as not having jurisdiction to 
try it. Cnn it be said that that decision was 
n determiuntion of the right claimed now by 
the plaintiff? The cause of action was 
an obstruction. Was that determined ? 
Clearly, I am of opinion, it was not. The 
Court refused to determine it on the ground 
that the road was a public one, and therefore 
no individual had a right to bring a suit with 
regnid to it. It seems to me, therefore, that 
on this point the Judge was right, and that 
the suit was not barred by the principle of 
res adjudicata. 

Then it is said that the evidence is not 
sufficient to support the right claimed by the 
plaintiff, and it is urged that there is no 
evidence to show that the right was exer- 
cised continuously for upwards of twenty 
years. But the Judge undoubtedly finds 
‘that the road has been used by the plaintiff 
as of right for twenty years, and he likewise 
finds that the defendant has altogether failed 
to disprove the allegntion. No doubt there 
are no words in the Judge’a decision which 
say that the exercise of this right has been 
continuous. But when the Judge finds that 
the rond has been existing and has been used 
as of right for twenty years and more by 
the plaintiff, the presumption is that he means 
to find also that the right has been con- 
tinuously used. 

There is no ground for a special appeal 
in this case. The appeal is dismissed with 
costs. ' 


The 28th March 1876. 


Present : 


The Hon'ble F. A. Glover nnd Romesh 
Chunder Mitter, Judges. 


Case No. 992 of 1875. ` 


Resumption—Lakhiray Lands—Onus of Proof— 
Limitation, 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
dated the 30th December 1874, 
modifying a decision of the Moonsiff of 
Kutwa, dated the 19th June 1878. 


wan, 


Erfanoonnissa (Defendant) Appellant, 


VETSUS 


Peares Mohun Mookeijee (Plaintiff) 
Respondent. 


Baboos Sham Lall Mitter and Anund 
Gopal Paleet for Appellant, 


Baboo Ashootosh Mookerjee for Respondent. 


In a suit for resum ption of lands alleged to be lakhi- 
raj, the onus of proof that the lands are not lakhiraj 
falls on the plaintiff; and even the admission of the 
defendant that the lands in suit fall within plaintiffs 
estate does not amount to evidence that they are mal 
lands, Suits for the resumption of lands which Tere 
alleged to be lakhiraj] at the time of the Permanent 
Settlement cannot now be brought with success, being 
barred by limitation. 


Mitter, J— THs was a suit for resump- 
tion of 7 beegahs 15 chittacks of Innd held 
by the defendant under an alleged lakhiraj 
title. The plaintiff is the representative of 
nn auction-purchager, and the suit was com- 
menced within twelve years from the date 
of auction-purchage. The plaintiff alleged 
thut the laud in suit appertained to the mal 
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estate, and was held under the pretence of u 
Inkhirnaj title ‘by withholding , payment of 
mal rent ouly from a comparatively recent 
time. 

The defendant alleged that the lands in 
suit were valid lakhiraj. At first both the 
Courts below dismissed the plnintiff’s suit, 
notwithstanding that they held that the onus 
of proof in such u case as this was upou the 
defendant. The Lower Appellate Court, on 
uu application for review having been made, 
has given to the plaintiff a decree for a 
portion of the land, holding that the defeud- 
aut has fuiled to establish his case with 
reference to it. The defeudant has preferred 
this special appeal against that decision. 

The only question raised before us is, that 
the Lower Courts were wrong in throwing 
the burden of proof upon the defendant. 
We think this contention is valid, and is 
supported by a Full Bench decision of this 
Court, reported in page 205 of the 2ud 
Weekly Reporter, and a decision of the 
Judicinl Committee of the Privy Council, 
reported in page 152, of the 14th Moore’s 
Indian Appeals. 

The learned pleader for the respondent, on 
the other hand, conteuds, that the Full Bench 
decision quoted above does not apply to this 
case, because the plaintiff represents an 
nuction-purchaser ; and it has been eo decided 
by this Court in three cases, reported in 
pp. 69, 152 and p. 191 of the 8rd and the 
5th Weekly Reporter respectively. 

The fist two cases fully support his argu- 
ment, and it can be inferred from the report 
of the third case, that the learned Judges 
who admitted the application for review 
referred to in it were also of that opinion. 
But we think that the question before us has 
been conclusively set at rest by the Privy 
Council judgment referred to above. Al- 
though from the report of that case it does 
not appear whether the plaintiffs there in auy 
way represented nuction-purchasers for Go- 
vernment revenue or not, yet an examination 
of the grounds upon which it is based shows 
that its principle is applicable to cases of 
ordinary nature as weil as of ruction-pur- 
chases. 

In the first part of the decision the Mem- 
bers of the Judicixnl Committee who pnssed 
it proceed to examine the provisions of the 
Regulations bearing upon the question, nnd 
the result according to that examination wns 
that suits for resumption of invalid lakhi- 
raj lands that existed at the time of the Per- 
maneut Settlement were dealt with under the 
provisions of special and exceptional legisla- 


TNE WEEKLY REPORTER. 


Rulings. [Vol. XXV. 





tion, viz., Regulation XI of 1819. In such 
suits there is a presumption in favor of the 
plaintiff arising out of the declaration made in 
the Regulation that “the ruling power” 
was entitled prim@ facie ‘toa certain pro- 
portion of the produce of every beegah.” 
That in these exceptional cases the defend- 
aut has genetally to support the burthen of 
proof. 

“The invocation of the 30th Section of 
“ Regulation XI of 1819,” they observe, “is 
“not mere matter of form to be rejected as 
“surplusage. The effect of it is to cause 
‘the case te be tried according to the pro- 
“cedure und presumptions prescribed by 
“that enactment, and the enactments In 
“pari materid grently to tle advantage of 
‘the plaintiff, and consequently to the pre- 
“judice of the defendant.” This was not a 
suit under the 380th Section of Regulation 
XI of 1819, and in fact by the provisions of 
Section 14 of Act XIV of 1859 (which 
provisions have been re-enacted in the pre- 
sent Limitation Act) such a suit now cannot 
be muivtained with success. Because once 
you admit that n lakhitaj tenure existed at the 
time of the Permanent Settlement—and this 
must be ndmitted to bring the case within 
Regulation KI of 1819—you are hopelessly 
barred. Therefore the presumption which 
arises in such guits in favor of the plaintiff, 
avd which relieves him from any burthen of 
proof farther than to establish: that the land 
in suit is within the nmbit of his estate, does 
not arise in favor of the plaintiff in this case 
by renson of the special provisions of the 
lakhiraj Regulations mentioned above. 
Then let us sge whether that presumption 
availa the pluintiff in any way in s suit like 
the present, which was brought upon the 
allegation that the lands sought to be re- 
sumed did not form any existing lakhirnj 
tenure at the time of the Pe:manent Settle- 
ment, but were assessed with revenue and 
coustituted a part of his mal estate. - The 
presumption in question carries the plaintiff's 
ease no farther than this—that every beegah 
of land within the ambit of his estate under the 
provisions of lakhiraj Regulutious, was liuble 
to be assessed with Government revenue, and 
the title to especial exemption must be made 
out by the party setting ıt up. But this is 
not sufficient to stmıt a case for the plaintiff 
in a suit of the present description ; because 
there is no presumption that every beegah of 
land within the nmbit of an estate must be 
deemed to have been nssessed with revenue 
uvtil the contrary is proved. The following 
pasange from ‘the Privy Council report 
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referred to above shows that it is upon this 
ground that the Judicial Committee have 
held that the burdeu of proof in these cuses 
is upon the plaintiff. 


“Agnin their Lordships think that no 
“just exception can be taken to the ruling 
“of the High Court touching the burthen of 
“proof, which in such cases the plaintiff has 
“to support, If this clus of cases is taken 
“out of special and exceptional legislation 
“concerning resumption suits, it follows 


“that it lies upon the plaimiff to prove a |, 


“prima facie case. His ense is, that his mal 
“land has, since 1790, been oonverted into 
“lakhiraj. He is surely ‘bound to give 
“some evidence that his lund was once 
“mål” ` 


Then further on they observe— Mr, 
“Doyne argued that the defendants had 
“admitted that the lands in question......... 
“were within the appellunt’s estate, But 
“such an admission is obviously not suffi- 
“cleut to meet the’burthen of proof thrown 
“upon the plaintiff. It wos at most an admis- 
“gion that the lands were within the ambit 
“of the estate, not that they had ever been 
“mal lands.” 


Now these are the grounds upon which 
their Lordships of the Judicial Committee 
have held that the burthen of proof is upon 
the plaintiff, and unless we hold that in the 
case of an auction-purchaser, as soon as it is 
proved that a partioulaur plot of land is 
withiu the ambit of his estute, there arises a 
presumption in his favor that it wns assessed 
with revenue at the time of the Permanent 
Settlement, there seems to be no valid renson 
why we should hold that these grounds are 
not applicable to the present case. There- 
fore, notwithstanding the decisions quoted 
from the 3rd and 5th Weekly Reporter, we 
must held on the authority of the Privy 
Council decision quoted above that the 
Lower Courts have erred in relieving the 
plaintiff from the burthen of proof which 
ordinarily falls upon him. How far the 
plaintiff has been able to discharge that burthen 
it is not for us in Special Appeal to decide. 
We must, therefore, reverse the decree of 
the Lower Appellate Court so far ns it is 
favorable to the plaintiff, and remand the case 
to that Court for- re-trial ag regards the 
particular portion of the claim which was 
decreed in his favor. Costs to abide the 
result. 

Glover, J.—I concur in this judgment, 
and in doing so I do not forget that I at one 
time held a diff-rent opinions 


The 29th March 1876. 
( 


Present: 


The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 


Unregistered Document when Evidence —~Implied 
Conseni— Pucka Building. 


Case No. 2739 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 

s the 19th August 1874, affirming a deci- 
sion of the Sudder Moons ff of that dis- 
trict, dated the 30th December 1873. 


Lalla Gopee Chand and others (Plaintiffs) 
Appellants, 


VETSUS 


Shaikh Liakut Hossein and others 
(Defendauts) Respondents. 


Mr. R. E. Twidale for Appellants. 


Moonshee Mahomed Vusoof for 
Respondents, 


In a case in which plaintiffs sought to recover posses- 
sion of some land on which defendants had consti acted 
a pucka house, and in which defendants pleaded that 
they had purchased a building 1ight from a thud party 
with whom plaintiffs had settled the land, and that 
plaintiffs had seen them building the house in question 
without offering auy objections, —HĦRELD, that, haying 
stood by and allowed defendants to build the house, 
plaintiffs could not sue to have the house removed. 
Hep also, that an unregistered document, when follow- 
ed up by delivery of possesion, may be used as evidance 


of that possession. 


Kemp, J.—Tuae special appellants are the 
plaintiffs in this case. They sued to recover 
30: 
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possession of three cottahs of land according 
to the boundariés given at foot of the plaint, 
and to demolish a house erected by the 
defendants on the said land. 

The principal defendants, in their written 
statement, allege that the plaintiffs had setiled 
the land in dispute on the 13th of April 
1859 with Kedar Nath and others, who built 
n mud house on the land, and lived in it for 
some time themselves; that Kedar Nath and 
others then sold it to them under a deed 
dated the 16th of December 1859; that 
they had spent more than Ra. 5,000 in con- 
structing an.upper-roomed pucka house in 
place of the mud house which was upon the 
land ; and that the plaintiffs, with full know- 
ledge of this fact, stood by and allowed them 
to do so without opposition ; and that conse- 
quently the plaintiffs were not entitled to 
succeed in this suit. 

Both the Courts have dismissed the plain- 
tiffs’ suit. 

The grounds taken in special appeal are 
first, that the unregistered pottah of Kedar 
Nath is not admissible in evidence; and that 
therefore the Lower Courts were wrong in 
law in accepting and giving effect to that 
deed; and secondly, that the mere fact of 
the special appellants offering no opposition 
to the erection of the building does not 
necessarily disentitle them from suing for 
recovery of the land on which the building 
was erected, as erioneously held by the 
Judge. These are main points urged in 
special ‘appeal. 

As to the first point, the Moonsiff held 
that aù unregistered document, if followed 
up by delivery of possession, may be used as 
evidence of that possession ; and that finding 
has been confirmed “by the Judge. We see 
no-reason for disturbing that finding. 

Then with reference to the next objection, 
we also think that the Lower Courts have 
come to aright finding, that when the plain- 
-tiffa stood by and allowed the defendants to 
erect this house on their land, they cannot 
now sue to have that house removed. The 

principle is laid down in 
*XIIW.R, 495. wit B. L. R, 1527 
That was a case which went up on appeal 
before three Judges, and was considered by 
the late Chief Justice Sir Barnes Pencock, 
who held that if the plaintiff allowed the 
_ defendants 10 erect pucka buildings upon the 
land, he would be bound in the same way in 
equity as if he bad granted them a pottah 
with the ptivilege of building pucka houses 
on the land. 

The special appeal is-dismissed with costs. 


The 80th March 1876. 


Present: y 


The Hon'ble W. Markby and Romesh 


Chunder Mitter, Judges. 
Abatement of Rent. 


Appeal under Seotton XV of the Letters 
Patent, from a decision passed by the 
How ble G- G. Morris, dated the 6th 
January 1876, in Special Appeal No. 
22638 of 1874. 


Omur Sirdar (Plaintif) Appellant, 
versus 


Pertap Chunder Banerjee (Defendant ) 
Respondent. / 


Moonshee Serajul Islam for Appellant. 


Baboo Sreenath Banerjee for Respondent. 


A non-ocoupancy ryot cannot maintain a suit for 
abatement, on the ground that similar lands rent for less 
than his in the neighbourhood. 


Markby, J— Wx concur with the jadg- 
ment of Mr. Justice Morris to’the extent 
of snying, that a non-occupancy ryot cannot 
maintain a suit for abatement of rent on the 
giound that the land which he holds ig land 
of a description for which ryots of the same 
cinsa and with similar advantages’ in the 
vicinity pay less than himself. Bat before 
entering into the other question,—namely, 
whether an occupancy ryot can maintain a 
suit for abatement upon similar grounds.— 
we think it desirable that the question of 
fact should be deter mined,—namely, whether 
the plaintiff in this particular suit 18 an occu- 
pancy or a non-occupancy ryot. That ques- 
tion was determined by the first Cours 
against the plaintiff. We direct the Court 
of Appeal to come to R finding upon that 
issue which was raised in the appeal, aud 
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the said Court will return its finding upon | up possession. If that be found in favor 


that issue to this Court. 


Upon that finding being returned, we shall 
then dispose of this appeal. 


The 80:h March 1876. 


Present : 


The Hon’ble F. A. Glover, Judge. 


Right of Occupancy— Relinquishment— Year by 


Year. 
Case No. 2544 of 1875. 


Speciol Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 13th August 1875, reversing a 
decision of the Sudder Moonsiff of that 
district, dated the 25th May 1875. 


Rughoonath Sonar and another (Plaintiffs) 
Appellants, 


DeTsus 


- Mokoond Doss and others (Defendants) 
Respondents. 


Baboo Bama Churn Banerjee for 
Appellants. 


Baboo Radhika Churn Mitter for 
Respondents. 


Any ryot, holding under any purchaser of a permanent 
transferable interest in land, can acquire a right of occu- 
pancy if he fulfil the other conditions required by the 
law; and the mere fact that a certain rent is reserved 
year by year does not interfere with his right, unless 
something in his potteh 3s fatal to it, But the right 
may be extinguished by a relinquishment of the land. 


Tus first question to be decided in this 
case is the defendant's allegation that the 
plainuff had resigued his pottab, and given 


of the defendant, the plaintiff's case must be 
disposed of against him. 

The Judge has not gone into this question, 
although the fitst Court did so, but has 
decided the case on a different ground. He 
says, because the pottah which the plaintiff 
had was not for n term of years, and that 
under it only an annual rent year by year 
was reserved, and because the plaintiff held 
that pottah from a person who was himself 
a ryor, therefore he could not obtain a right 
of occupancy, and consequently had no right 
to recover possession of the Jand, he being 
simply a koorfa tenant of the sudder ryot. 

The point for decision here is what was 


{the position of the lessor of the plaintiff, 


Bijoy Kristo? It appears to be admitted 
that this person obtained his right by pur- 
chase, and as a right of occupancy cannot 
ordinarily form the subject of a purchase, 
it would seem that he bought a permanent 
interest in the land. Therefore the prohibi- 
tory Clause of Section 6 of Act VIII of 1869 
will not apply. If the plaintiff’s lessor was 
a person having a permanent transferable 
interest in the land, the ryot holding under 
him, if he fulfilled the other requirements of 
the law, would have a right of occupancy 
in the land. The mere fact of his holding 
under a pottah which reserved only an annual 
réut year by year would not be sufficient 
to deprive him of the privilege. It would 
have to be shown that there were some 
words in the pottah prohibiting him from 
acquiring that right. And if that is not 
shown, and if under the pottnh he paid rent 
for more than twelve years, year by year, 
regularly, to the landlord, he would then, 
I conceive, obtain a right of occupancy as a 
matter of course. 

Before, therefore, this case can be decided, 
it must first be seen whether the pluintitf 
hada right to re-enter, or whether such 
right as he had was extinguished by his 
relinquishment of the land in 1267, and ua 
regards the other plaintiff by his relin- 
quishment in 1269. If these points are 
found'in favor of the plaintiff, the Lower 
Court will have to see what was the interest 
of Bijoy Kristo in the land ; whether it was 
aright of occupancy or a permanent trans- 
feruble interest. If the latter, it must then 
be seen if there is anything in the pottah 
which prohibits the plaintiff from acquiring 
u right of occupnncy under it. 

The case is remanded to the Lower Court 
with reference to the above remarks, Costs 
will follow the result. 
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The 31st March 1876. 
Present : 
The Hon’ble F. A. Glover, Judge. 
Written Statement— Issue. 


Case No. 935 of 1875. 


Special Appeal from a decision passed by 
the Subordmate Judge of Sylhet, dated 
the 19th February 1875, modifying a 
decision of the Moons ff of Lushkerpore,, 
dated the 80th November 1874. 


Su(tya Narain Dutt (one of the Defendants) 
Appellant, 


versus 


Shumbhoo Chunder Dutt (Plaintiff) 
Respondent. 


Baboo Gopal Lall Mitter for Appellant. 
Baboo Joy Gobind Shome for Respondent. 


A written statement flled by a defendant in a con- 
tested case, might generally be construed into a denial 
of the plaintiff's claim; but where defendant agrees to 
be bound by an issue which is derived fiom the 
written statement, he cannot, in special appeal, u ge 
that that issue did not cove: the whole objection raed 
by him. 


I po not see any reason for interfering 
with the judgment of the Lower Appellate 
Court in this case. 

With regard to the first objection about 
the want of evidence in support of the 
kobala, it is not taken in the petition of 
nppeal to the Court below: and I think 
that a sufficient reason for not allowing it 
here. 

As to the second objection, no donbt the 
writien statement of the defendant might be 
construed into a denial of the plaintiff's 
right by inheritance to the whole of the 
lands in dispute. But, as a matter of fact, it 
wns tanken by the Moonsitf to be a denial as 
reguide plot 3 only. and an issue was raised 
on that question. If the defendant saw that 
the issue did not express the objection which 
he raised to the plaintiffs case, but agreed 
to be bound by the finding on that issue, I 
do not think he has vow a right to come 
forward and say that that issue did not 
cover the whole of the objection raised by 
him. A% I said before, the written stntement 
might possibly be made to Fefer to the whole of 
the land, but, as a matter of fact, it was held 


to refer to plot 3 alone; and if it is tnken as 
simply referring to plot 3, the objection 
raised in special appeal that there is no 
decision on the question of inheritance 
regarding plots 1 and 2 of course fails. 

The appeal is dismissed, but under the 
circumstances without costs. 


The 3lst March 1876. 


Present: 


The Honw’ble Sir Richard Garth, Ké., Chief 
Justice, and the Honble E. G. Birch, Judge. 


Relation of Landlord and Tenant. 
Case No. 80 of 1875. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
7th October 1874, affirming a decision 
of the Moonsiff of Bushtopore, dated 
the 80th June 1874. 


Krishua Ghose (Plaintiff) Appellant, 
VETSUS 


Ram Narain Mohnpattur (Defendant) 
Respondent. 


Baboo Bama Churn Banerjee for Appellant. 


Baboo Bunshee Dhur Sen for Respondent. 


Even where a defendant in a anit for arrears of rent 
acknowledges that he 1s a tenant and not the owner, but 
proves that he has previously been paying rents to some 
middleman, HELD that the plaintiff cannot recover rent 
from defendant before satisfying the Court that the 
middleman’s interest has ceased, and that he has in some 
way become defendant's landlord. 


Garth, C. J.—W x have taken some time to 
consider our judgment in this case, because 
during the argument we were much struck 
with the apparent injustice of allowing the 
defendant to retain possession of the lands, 
of which he avows himself to be, not the 
owner, but the tenant, without paying any 
rent to the plaintiff. 

But upon consideration, we do not think 
that the judgment of the Court below in- 
volves necessarily any injustice of this kind. 
The plaintiff is bound before he can establish 
the defendant’s liability to pay 1ent to him, 
to show that, either by arrangement or by 
force of law, the defendant has become his 
(the plaintiffs) tenant. 
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The Courts below have decided that the |“ raised, the Court, considering the naturo 
plaintiff has not proved his case in this res- |“ of the original orders passed, hns no hesi- 


pect ; and we think that they are right in so 
doing. It is plain that the persons under 
whom the defendant holds the property were 
tenauts to the dur-moktirrureedar, that the 
defendant purchased their interests, and has 
since paid rent to the dur-mokurrureedar, 

‘It was incumbent, therefore, on the plaintiff, 
before he could succeed in this suit, to satisfy 
the Court that the dur-mokurruteedar’s in- 
terest had ceased, and that he had become in 
some way or other the defendant’s landlord. 

This, in our opinion, he has failed to do; 
and we think, therefore, that, she judgment of 
the Court below is right. 

The appeal is dismissed with costs. 


The 3lst March 1876. 
Present: 
The Hon’ble F. B. Kemp and E. Q. Birch, 


Judges. 
Desne Profits—Interest— Execution. 


Case No. 311 of 1875. 
Miscellaneous Appeal from an order passed 

by the Judge of Tirhoot, dated the 14th 
| August 1876. 


Shaikh Abdool Ali (Judgment-Debtor) 
Appellant, 


Versus 


Mussamat Asruffun and others (Decree-hold- 
ers) Respondents. 


Moonshee Mahomed Yusoof for Appellant.* 


No one for Respondents. 


Where a decree is silent touching interest or meme 
profits subsequent to the institution of a suit, the Court 
executing the decree cannot assess or give execution for 
such interest or meane profits. But the decree-holder 
may asset rights of this nature, if they exist, in a separ- 
ate swt., 


Birch, J.—Im this ease, the Subordinate 
Judge has nllowed interest upon mesne 
profits, although the decree which he was 
executing had net awarded interest. The 
Subordinute Judge says :—“ I um clearly of 
“opinion that decree-holder is entitled to 
“interest on wassilat fiom the date of its 
'“ adjustment at the 1ate of 6 per centum per 
“annum for the simple reason that interest 
“follows as a matter of course where there 
“is no order to the contrary. The reason 
“for the Court’s judgment being silent on 


“tation in awarding interest, under the pio- 
‘visions of Section 11 Act XXIII of 1861, 
“fromthe date of its ascertainment, and not 
“from the date of the decree.” The deci- 
sion of the Subordinate Judge is opposed to 
the rulings of this Court. Several hare 
been pointed out to us, and a very recent 
decision of the Privy Council, reported at 

*XXIV Weekly Re- pnge 383, Volume XV, 
por:er, 198. Bengul* Law Reports, 
authoritatively disposes of the point raised 
in this appeal. 

In that case, the District Judge, while 
allowing mesne profits which had acerued 
subsequent to the date of the decree ta bo 
recovered in execution, refused to allow 
interest thereon, as the decree was silent og 
to interest. Upon appeal to the High Court 
of Madras, the District Judge’s order award- 
ing mesne profits was reversed. The decrec- 
holder appealed to the Privy Council, and it 
was contended on his behalf that an order 
decreeing possession carried by its own force 
the right to mesne profits and to interest 
thereon, although the decree gave no direc- 
tion as to either. On the other hand, it was 
urged by the Counsel for the respondent that 
all the High Courts of India have now 
accepted as settled law, that where the 
decree is silent touching interest or mesne 
profits subsequent to the institution of the 
suit, the Court executing the decree canuot 
assess or give execution for such interest or 
mesne profits. $ 

Upon this their Lordships sny, —“ That 
“ this construction hns now for several years 
“prevailed in the High Court of Calcutta 
“is shown by the Full Bench Ruling of the 
“13th September 1866, Mosoodun Lall 
“v, Bheekaree Singh (1), the decision of 
“the 18th of June 1868, Hata Mohini 
“ Chowdhrain v. Dhanmani Chowdhrain (2), 
“and numerous other cases. That it has 
“ been adopted by the other High Courts ig 
“shown: as to that of the North-West 
“ Provinces, by the decision of the lOth of 
“ November 1869, Chowdhry Nain Siugh 
“v. Jowahur Singh (3) ; ns to that of Madras, 
“by the ruling of the 12th of February 
“ 1869, Subha Vencatarémaiynn v. Subraya 
“ Aiyan (4); and as to that of Bombay, by 
‘the Full Bench Ruling of the 10th of De- 
“ cember 1867, in Radhabai v. Radhabai (5) 
“followed by the decision of the 15ih 
“Juno 1869 in Sitaram Amrut v. Bhagvant 


“the subject was that there was no such | “Jaganath (6).” 


‘questiou ruised then, Byt as it was now 


consensus of the Indian 
ib 2 31 


The alleged 
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Courts being thus established, their Lord- 
ships, whatever*their opinion upou the con- 
struction of this clause might have been 
had the question been res integra, do not 
think it would be right to run counter to 80 
long a course of decision upon what is, in 
fact, merely n question of procedure, it 
being admitted that the plaintiff may assert 
rights of this nature, if they exist, in a 
separate suit. ‘They, therefore, accept the 
construction of the Indian Courts as settled 
law ; and that acceptance, as was admitted 
at the bar, suffices to dispose of the claim to 
interest on the subsequent mesne profits, 
which is raised by the present appeal. 

We think that the Subordinate Judge is 
clearly wrong in saying that interest follows 
ns a matter of course where there is no order 
to the contrary. 

The order of the Subordinate Judge is 
reversed, and the appeal is decreed with 
costs, 





The 31st March 1876. 


‘ Present : 


The Hon’ble Sir Richard Garth, Ka, 
Chief Justice, and the Howble E. G. 
Birch, Judge. 


Double Morigage—Prior Lien. 
‘Case No. 28 of 1875. 


Special Appeal from a decision passed by 
the Officiating First Subordinate Judge 
of Bhaugulpore, dajed the 30th Sep- 
tember 1875, affirming a decision of the 
Moonsif of Monghyr, dated the 9th May 
1874. 


Cheit Narain Singh and others (Defendants) 
Appellants, 


VETEUS 


Gunga Pershad (Plaintiff) Respondent. 


Mr. R. E. Twidale for Appellants. 
No one for Respondent. 


Where a certain property was mortgaged on two 
different occasions to different parties, and possesion of 


the property was obtained by the purchaser of the 
property on its sale on foreclosure of the second mort- 
gage, HELD that the purchaser could only be entitled 
to possession after discharging the lien created upon 
the propeity by the earlier mortgage. 


Garth, C.J—Wn think the decision of 
the Lower Court is wrong in point of law. 


Both Courts take the same view of the 
facts, nnd wè must adopt that view. 


The original owner of the property exe- 
cuted a mortgage bond to Manjhee Sahoo in 
the year 1st. Manjhee Sahoo subse- 
quently brought a suit and obtained a mouey 
decree for the amount of that bond in 1866, 
and in 1871 a sale of the mortgaged pro- 
perty took place under that decree, and the 
plaintiff became the purchaser. 


Previously however to this, the former 
owner had further mortgaged the same pro- 
perty, by another bond, to the defendant 
Cheit Narain Singh, who subsequently 
obtained n decree with an order for sale of 
the property; and under thnt order the 
property was sold and purchased by the 
defendants, who obtained possession. 


The plaintiff then instituted this suit to 
obtain possession from the defendants, and 
the Courts have held that he is entitled to 
possession withont regard to the lien which 
Cheit Narain Singh had upon the property 
in respect to the second mortgage. 


The defendants have appealed against this 
decision, on the ground that. when plaintiff 
purchased the rightof the judgment-debtor, 
that right was already subject to the defend- 
ants’ lien, and that his purchase and right 
to possession would therefore be subject to 
thot hep. 


In this we think the defendants’ conten- 
tion is right, and we therefore modify the 
decree of the Lower Courts to this extent, 
that the plaintift is only entitled to posses- 
sion of the property upon his discharging 
the lien created upon it by the mortgage to 
Cheit Narain Singh ` ag 


The appeal will be allowed with costs of 
this appeal and of the appeal to the Lower 
Appellate Court. 


wd 


"m 
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The 3lst March 1876. 


Present: 
The Hon’ble Romesh Chunder Mitter, Judge. 


Dispossession— Establishment of Title—Limita- 
tion—Relinguishment—form of Objection of 
Limitation. 


Case No. 1464 of 1875. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
18th April 1875, affirming ‘a decision of 
the Sudder Moonsiff of that district, 
dated the 22nd January 1875. 


Mussamut Dhurjobutty Chowdhrain (one of 
the Defeudunts) Appellant, 


versus 
Chamroo Mundul (Plaintiff) Respondent. 
Mr. J. Younan for Appellant. 


Baboo Juggut Chunder Banerjee for 
Respondent. , 


Where a suit was brought to recover possession of 
land of which plaintiff alleged that he was dispossessed 
by the zemindai in Jeyt 1281, and the zemindar rejoined 
that plaintiff had relinquished the greater portion of 
the land in suit in Bysack 1280, and was now barred 
by limitation, HKLD that, as this was a suit to recover 
foe by establishment of title, plaintiff was at 

berty to bring ıt within twelve years, and was not 
barred by the lapse of one year. 

An objection of limitation 18 not most suitably 
sustained by evidence of a relinquishment from a period 
the lapse of time from which exceeds the penod of 
limitation. 


Tars snit was brought by the plaintiffs, to 
recover possession of 3 beegahs aud 3 cottahs 
of land, on the allegation that they had been 
dispossessed by the zemindar in Jeyt 1281. 

The suit was commenced within one year 
from the alleged date of dispossession. 

The zemiudar-defendant, in respect of a 
portion of the land in suit, namely, 2 beegahs 
8 cottahe, alleged that the plaintiff had 
relinquished it in Bysack 1280. He also 
pleaded limitation of one year under Section 
27 Act VIU (B.C.) of 1869 upon the ground 
that the plaintiff was not in possession since 
the date of relinquishment, and the suit 
was commenced more than oue year after 
Bysack 1280. 

The Moonsiff decreed the plaintiffs suit 
overruling the plea of limitation, holding 
that the suit was commeneed within one year 
from the date of dispossession, namely, 
Jeyt 1281. 

The defendants appealed, and in their 
grounds of appeal, they sait that as they had 


been in possession of this property from 
Bysack 1280, in consequence of the plaintiff's 
relingnishment, the plaintiffs suit was barred 
by limitation, 

The District Judge, in appeal, decided 
this question of relinquishment against the 
defendants, 

In special appeal, it is contended before 
me, that the Lower Appellate Court should 
not have decreed the plaintiffs suit without 
finding in favor of the plaintiff that his 
possession was established within one year 
from the date of suit. 

I do not think that this contention should 
prevail. In the first place, it does not seem 
to me that the provisions of Section 27 
Act VIII (B.C.) of 1869 ure applicable to 
this suit. It is trne that the Moonsiff 
registered this suit as a suit under Act VIII 
of 1869. But, on looking to the allegations 
of the parties, and the issues that were 
raised, ıt seems that it should not have been 
registered as a sult under Act VIII of 1869. 
The plaintiff sought to recover possession 
of this property by establishment of hig 


„title, namely, the right of occupancy and 


ancestral holding. It has been decided that 
such a suit ns this was not cognizable under 
Act X of 1859. And, therefore, I think that 
the Moonsiff was not right in treating thig 
suit as a suit under Act VIII of 1869. 
Therefore taking the defendant’s allegation 
as proved, namely, that they have been in 
possession of this property since Bysack 1280, 
still the plaintiffs claim would not be barred, 
because he would be entitled to briug this 
suit within twelve years from the date of 
dispossession. 

Secondly, I also think that assuming for 
argument’s sake that this was a suit that 
was properly registered under Act VIII 
of 1869, the decision of the District Judge 
sufficiently disposes of the'plea of limitation 
that was raised before him. It is trne that, 
in an ordinary case, it is for the plaintiff to 
prove that his cause of action acc ued within 
the time allowed by law. And that fact, 
namely, that the suit was brought within 
one year from the date of dispossession, was 
established to the satisfaction of the Moonsiff. 
The defendant contested this point before 
the Judge, not on the ground that the plain- 
tiffs evidence was not sufficient to prove 
his possession within one year, but upon the 
ground that the evidence adduced by him 
to prove relinquishment was sufficient, and 
therefore as a consequence of that evidence, 
the plea of limitation was made out; that is 
to say, the defendant relied upon his own 
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evidence of possession for more than one 
year to put the plaintiff out of Court on the 
plea of limitation. Therefore, looking to the 
peculiar form in which this objection of 
limitation wag raised before the Lower Appel- 
Jate Court, I cannot say that that Conrt was 
wrong in overruling it after having come to 
the conclusion that the defendant’s plea of 
limitation was not made out. 

On both these grounds I am of opinion 
that this objection should not prevail. The 
special appeal is, therefore, dismissed with 
costs. 


Ca 


The 3lst March 1876. 





Present; 
The Hon’ble Romesh Chunder Mitter, Judge. 


Ejectment— Permanent Transferable Interest. 
Case No. 1871 of 1875. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Kast 
Burdwan, dated the 17th May 1875, 
reversing a decision of the Moonsiff of. 
Jehanabad, dated the 22nd December 
1874. 


Sreenibash Lack (Defendant) Appellant, 
versus 


Prosunno Coomar Mitter (Planitiff) 
Respondent. 


Baboo Umbika Churn Banerjee for 
Appellant. 


Baboo Umbika Churn Bose for Respondent. 


Where a suit for arrears of rent and for ejectment was 
brought against the registered tenants of a zemindar, and 
an intervenor appeared and claimed to have purchased 


_ the tenure, which was alleged to be a permanent trans- 


ferable one, mrip that the plainuff, having at first 
acquiesced in the inclusion of the intervenor as a defend- 
ant in the suit, could not rightly ın its latest stages 
question the applicability of the sale certificate to the 
Jand in snit; and that a simple deciee for such arrears 
ns were found to be due from the tenure should be 
passed against the defendaut. i 

A decree for ejectment ought not in a suit for arrears 
of rent to be passed against the holder of a permanent 
trausferable interest. 


Tris was a suit for arrears of rent brought 
ngainst two persons, Bhikmae and Fakiree, 
who were the registered tenants in the 
plaintiffs (zemindar’s) serishia. One Sree- 
nibash, who is the special appellant in this 
Court, intervened iv this euit, and alleged that 
the land, of which the arrears of rent weie 
claimed by the plaintiff, had been sold and 
purchased by him in execution of a decree. 


He further alleged that there was no arrear 
due, and that this was a collusive suit 
between the plaintiff and the old tenants, 
Bhikaree and Fakiree. i 


Without any objection on the part of the 
plaintiff, Sreenibash was made a party to this 
suit. The Moonsiff found that the plaintiff's 
claim for arrears of rent was made ont, and 
passed the following decree :—'* That the 
“suit be decreed with costs with interest at 
“the rate of six per cent. per annum from 
“this day up to the date of reslizntion 
‘Cngainst the defendants Bhikaree and Faki- 
“ ree, and that Sreeuibash is not to bo evicted 
“if he pays thb amount of the decree with 
“costs and expenses into Conrt within fifteen 
“days from the date of the decree.” 


Agninst this decree, both the plaintiff and 
Sreenibash appealed to the Lower Appellate 
Court. The plaintiff appealed, on the ground 
that as Sreenibash was not a registered 
tenant, the Moonsiff was not right in giving 
an option to him to pay up the amouut of the 
decree und thus to save the tevure from 
forfeiture. 


Sreenibash, the special appellant before 
me, appealed, on the ground that this tenure 
was a tiansferable tenure, and therefore the 
Moonsiff was not right in giving a decree for 
ejectment. 

The Suboi dinate Judge first remanded the 
case to the Moonsiff for an enquiry into the 
question whether the tenure was transferable 
or not. 

The Moonsiff, on remand, found upon:the 
evidence adduced before him that the tenure 
was tausferable. But he was of opinion 
that, after the auction-purchase by Sreenibash, 
possession had not been taken by him. 

Upon the case coming up again before the 
Subordinate Judge, he has decieed the plain- 
tiff’s appeal and dismissed that of Sreenibash. 
And he has directed that,— That part of 
the decision of the Court below which has 
reference to the payment of money by 
Sreenibash, be reversed.” 

He further directs :—* The Lower Court’s 
“decree will prevail against Bhikatree and 
‘‘Fakiree alone, and they will be evicted if 
“ the decree remains unsatisfied for a fortnight 
“from this dute.” 

Against this decree, Sreenibash has pre- 
ferred this special appeal. 

The judgment of the Subordinate Judge 
does not nppear to me to be very clear. He 
bases his conclusion upon the finding that the 
defendant Sreenibash has not shown that the 
sole certificate wlach he produced as ovidenca 
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of auction-purchase, related to the land for 
which arrears were claimed in this suit. 

With reference to the question of transfer- 
ability of the defendant’s tenure, he, it seems 
to me, has concurred iu the opinion of the 
Moonsiff; but, as I have already obser ved, this 
part of the judgment do*s not seem to me to 
be very cleat. Butas the Subordinate Judge 
distinctly says that a certain petition which 
was before the Moonsiff, containing an admis- 
sion on the part of the plaistitf that this 
tenure was transferable, althougJ: it could not 
he found on the record when it enme up 
before him, was admissible und relevant 
evidence, it is evident that’ he meant to 
uphold the Moousiff’s finding upon this point. 
If the tenure was transferable, I do not think 
he was right in passing a decree for eject- 
ment against the fenant. And, therefore, it 
is clear that that part of the decree of the 
Lower Appellnte Court must be amended. 

Then he has further beld that Sreenibash 
could not establish before him that this land 
was purchased by him; or, in other worda, 
that the sale certificate which was produced 
by him referred to the land for which the 
arrears were claimed. 

I think that this was not one of the 
questions in dispute between the purties. 
When Sreevibash intervened on the allega- 
tion that he had purchased this property iu 
execution of a decree, no objection was taken 
to that statement. 

And then, again, when in the decree of the 
Moonsiff, Sreenibash was allowed un option to 
‘` pay up the amount of the decree, the plaintiff 
in his memorandum of appeal before the 
Subordinate Judge did not object to it upon 
the ground that Sreenibash was not the 
auction-purchaser of the tenure in question. 

Further, when’ the Subordinate Judge re- 
manded the case to the Moonsitf upon the 
appeal of Sreenibash to try the question 
whether the tenure ,was trausfernble or not, 
the plaintiff did not object to that order of 
remand upon the ground that Steenibash, not 
being the auction-purchaser, was not interested 
In any enquiry into this point. It was at 
the last stage of the case that this objection 
wns raised and entertained by the Subordinate 
Judge. I do not think ‘that the plaintiff 
ever disputed it. Therefore the Subordinate 
Judge was not right in going into it at the 
Jast stage of the case when it came before 
him. Certainly the sale certificate standing 
alone could not prove whether the tenure for 
which arrears of rent were claimed, was 
purchased by Sreenibash or not. If the 
question had been raised‘in proper time, 


Sreenibash would have been prepared to 
prove that fact by evidence, I think from 
the conduct of the plaintiffs, it is quite clear 
that they never meant to raise that question. 
On the other hand, I think they admitted 
throughout tbat Sreenibash had purchased 
this land nt auction, 

I therefore think that the decree of the 
Lower Appellate Court onglit to be reversed, 
aud in lieu thereofa simple decree for arrears 
of rent found due by the Moonsiff fiom this 
tenure should be passed against the defendants 
with costs and interest at the rate of 6 
per cent. per annum from the date of the 
dectee of the first Court to the date of 
realization. 

The costs of this special appeal will be 
borne by the respondent, 


The 8lst Murch 1876. 
Present : 


The How’ble Sir Richard Garih, Kt, 
Chief Justice, und the How’ble E. G. 
Birch, Judge. 


Fraud in Purchase of Decree—Collusion— 
Jurisdiction—Iemedy for Fraud. 


Case No. 1378 of 1875. 


Special Appeal from a decision passed 
by the Judge of Moorshedabad, dated 
the 31st March 1875, reversing a deci. 
ston of the Subordinate Judge of that 
district, dated the 30th September 1874. 


Sufvecollah Sircar (Plaintiff) Appellant, 
versus 


Begum Bibee and others (Defendants) 
Respondents. 


Baboo Hem Chunder Banerjee for 
Appellant. 


Baboo Kalee Mohun Dass for Respondents, 


Where a wife had colluded with her husband to buy 
up a deciee under which he and otbera were judg- 
ment-debtois, aud the husband subsequently E to 
establish his olaim to the purchase, on the ground that 
it had really been made with hı» own money, and the 
wife pleaded that the husband's fraud had disqualified 
him, HELD that, as the wife was a parmer in tho 
fraud, 1b gave her no advantage, and that the husband’s 
claim should also be recognised because it exposed tho 
fraud and afforded the only means of doing justico 
to the other judgment-debtora. 

Though a Subordinate Judge may very properly, 1f 
he find the subject-matter of a suit to be of the value of 
less than Rs. 1,000, transfer it for trial to a Moonsiff. 
yet a Subordinate Judge ıs empowered under s. 19 
Act VI of 1871 to try causes of any value 


Garth, C. J—In this case, the plaintiff, 
who is the husband of the defendant, prays 


~ 
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for a declaratioy by the Court thng a decree 
(being No. 4 of 1847 pnssed by the Prinoi- 
pal Sudder Ameen of Moorshedabad), which 
was purchased in the defendant’s name in 
that year was, in fact, purchased by the 
plaintiff and with his money. 


In this decree, Nilkunt Sirear and others 
were the judgment-creditors, and the present 
plaintiff and others were the judgment- 
debtors. The decree was ostensibly pur- 
chased by and conveyed to the pluintifi’s 
wife, the defendunt, aud she was duly 
admitted by the Court as the assignee of 
the deciee. She afterwards took proceedings 
for the purpose of executing the decree 
against the judgment-debtors, when. the 
plaintiff raised no objection to her doing 80, 
and did not deny her title to the decree. 
The other judgment-debtors, however, object- 
ed that the plaintiff was the real purchaser, 
and his wife, the defendant, was merely his 
bevameedar. This question being tried in 
the execution proceedings, it was decided 
by the Judge against the judgment-debtors 
and in favor of the present defendant. 


The plaintiff has now instituted this suit 
for the purpose of establishing his right to 
the decree, upon the ground that his wife 
did really effect the purchase in his right, 
and with his money. : 


Both the Lower Courts have found os a 
fact that the plaintiff was the real purchaser 
of the decree ; but the defendant, in special 
appeal, raised two main objections to the 
guit : ; 

Ist—That the decree sought by the 
plaintiff is a mere declaratory one, unattend- 
ed with any consequential relief, and that 
therefore it was entirely in the discretion 
of the Court to grant it; and that inas- 
much as the plaintiff had been guilty of a 
fraud in colluding with the defendant to 
deceive the Court, and cheat the other 
execution debtors, the Court, in the exercise 
of its discretion, ought not to assist him ; 
and 

2ndly.—It was argued that as the value 
of the subject-matter of the suit wes’ less 
than Rs. 1,000, it should have been brought 
in the Moonsitf’s Court, and the Subordinate 
Judge had no jurisdiction to entertain it. 

Both these points were decided by the 
Lower Appellate Court in the defendant’s 
favor, but we think that the Court was 
wrong in go doing. 

As regards the first ground of objection, 
we ure of opinion that, although this is a 
suit for a declaratory decree, it cannot be 


said to be unattended with 
quential relief to the plaintiff. 

The effect of the execution proceedings, 
in which the present defendant was success- 
ful, was to subject the plaintiff himself, as 
well as the other judgment-debtors, to a 
linbility to the defendant for the whole 
amount of the decree ; and, therefore, if the 
plaintiff obtains the decree which he seeks 
in this suit, the effect will be to relieve him 
and his other co-debtors from all liability to 
the judgmentsiebt. Ifhe is the purchaser 
and owner of the decree, he represents the 
judgment-creditor, as well as being himself 
one of the jutigment-debtors ; und conse- 
quently the debt would be extinguished. 

Bnt even if this were a case, in which 
the Court had to exercise a discretion as 
to granting the decree, we see every reason 
why the Court should exercise that discre- 
tion in the plaintiffs favor. 

Tt is true he has been guilty of a fraud 
in the execution proceedings, but the defend- 
ant was also a party to the fraud; and, 
therefore, as against her, there is no reason 
why the decree should not be made. 
Moreover, by affirming the troth, vis., that 
the plaintiff is the real purchaser, the Court 
hns the means, and the only means, of recti- 
fying the fraud which has been perpetrated, 
and doing justice to the other judgment- 
debtors, who were the parties really defraud- 
ed by the result of the execution proceedings. 

With regard to the second objection, it 
is unnecessary for us to go into the ques- 
tion, whether the subject-matter of the suit 
was of the value of Rs. 1,000, because we 
think the Lower Appellate Court was clearly 
wrong on another ground. 

The Subordinate Judge is empowered by 
Section 19 of Act WI of 1871 to try causes of 
any value: and, although he might very 
properly, if he had found the value of the 
subject-matter of the suit to be under 
Rs. 1,000, have sent it to the Mobonsiff’s 
Court to be tried there, he had clearly 
jurisdiction to try it himself, and the fact 
that he did so try it, is no ground of error 
in special appeal. 

For these reasons we think that the District 
Judge was wrong in deciding this case 


any conse- 


in favor of the defendant ; and we, therefore, 


reverse his decision, and declare the plaintiff 
to be the real purchaser, and entitled to the 
benefit of the decree in question; but inasmuch 
as this suit has become necessary entirely 
by the plaintiff's own fraudulent conduct, 
we decline to allow him any of the costs of 
the litigation. 
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The 3rd April 1876. 
Present: 
The Hon’ble F. A. Glover, Judge. 


Right of Co-sharer to sue separately— Enhance- 
ment of Rent, 


Cases Nos. 2912 to 2918 of 1875. 


Special Appeal from a decision passed by 
the First Subordinate Judge af Bkckher- 
gunge, dated the 22nd September 1875, 
affirming a decision of the, Moonsiff of 
that district, dated the 17th May 1875. 


Rakhal Chunder Roy Chowdhty and others 
(Plaintiffs) Appellants, 


VETSUS 


Mahtab Khan and others (Defendants ) 
Respondents. 


Mr. M. Ghose and Baboo Doorga Mohun 
Doss for Appellants. 


Baboo Kashee Kant Sen and Moonshee 
Serajul Islam for Respondents. 


found, and the fact does not seem to have 
been anywhere disputed, thng the plaintiffs 
have been in the ‘habit of receiving their 
share of the rent from the ryots separately. 

And it is argued, that if a suit will, under 
such circumstances, lie for the original rent, 
it will also lie for enhancement of that rent. 

I am not quite clenr myself as to the 
identity of the two classes of cases, but as 
the right of n co-shnrer in an ijmnlee estate to 
sue for emhancement without making his 
other co-sharers parties where the ryots paid 
rent to him separately seems to be laid 
down in Gungn Narayan Doss v. Sharoda 
Mohun Roy, XII Weekly Reporter, 30, 
I think I ought to follow that roling, and 
remand these suits for trial on the merits. 
Costs to follow the result, 


The 3rd April 1876. 


| Present : 
The Hon’ble F. A. Glover, Judge. 


Easemeni— Doorway—Light and Ventlation. 
Case No. 1228 of 1875. 


In a special appeal in which the main question 
rafsed was, whether a co-sharer in an undivided estate 
could, after service of notice, sue to obtain enhanced 
rents frem his ryots, without ne made his co-ghareis 
parties to the suit,—the High Court, followifg. the 
ruling in a former suit, in which the right of a co-sharer 
in an 1jmalee estate, who receives his rent separately, to 
sue for enhancement separately seemed to be laid down, 
p remanded the cases out of which the appeal arose for 

trial pn the merits. 
À 


? 


Special Appeal from a decision passed by 
the Oficiating Subordinate Judge of 
Dinagepore, dated the 80th March 1875. 
affirming a decision of the Moonsiff of 
Shibgunge, dated the 26th January 1874. 


* 


- Bunko Beharee Misiree and another 
(Defendants) Appellants, 


THE point for decision in these appeals is, 
whether a co-sharer in an undivided éstate 
can sue to obtain enhanced rent, after notice, 
from the ryots, without having made his 
co-sharers parties to the suit. 

The special appeal, as originally put for- 
waid, went further than this, and made no 
distinction in favor of cases in which all the 
co-sharers had been made parties. 

Judging from the various decisions that 
have been quoted on either side, the test 
would seem to be whether the ryots have 
been accustomed to pay specific shares of 
their rent to specific shareholders, or to pay 
their whole rent jointly ; in the former cnse 
it has been ruled by this Court that a suit 
for arrears of rent by one of the co-sharers 
would lie, and I think that the decision does 
not limit the privilege to cases where the 
co-sharers have been made parties to the suit 
(XII Ben. 289.*) 

In the cases now before me, it has been 


+ XXI W. R., O. R., 46. 


VETS HUS 


Meher Chand Mistree and another 
(Plaintiffs) Respondents. 


Baboo Rajendro Nath Bose for Appellants, 


Baboo Bhuggobutty Churn Ghose 
for Respondents. 


Where a doorway is used as a means of getting air 
and light, without interfering with the privacy of 
neighbours, a decree to the effect that the owner has no 
easement in the land lying ontside of the door, does not 
necessitate the closing of the doorway. 


So raRas the judgments of the Lower 
Courts go stating that the defendant has no 
right of easement over the lnud which ig 
found to belong to the plaintiff, it seems to 
me that the Courts are undoubtedly right. 
But there still remains the question whether 
it was proper to direct the defendant to shut 
up his doorway so long as he only uses that 
doorway as a means of getting more light 
and air into his house. There is nothing in 
the law to prevent him from doing that, as 
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it would not interfere with the privacy of | that an appeal lieg because the Judge has 


the other paréies. What the plaintiff is 
afraid of is this, that by means of the door- 
way the defendant muy make ‘se of the 
drain, which he, the plaintiff, has newly 
constructed upon the land just outside the 
wall of the defendant. There is no doubt 
that the defendaut is not entitled to do this, 
but if he uses his doorway simply for the 
purpose of getting light and air into his 
premises, I do not think the plaintiff has a 
right to have it shut up. 

The decree of the Lower Court will there- 
fore be varied to this exteut,—so long 
as the defendaut merely uses the doorway 
as a means of getting light and air into his 
own premises, he is entitled to keep it open, 
but he will not be entitled to use it asa 
means of getting nu ensement in the shnpe 
of a diain over the plaintiffs land. Ench 
party will béar his own costs of this appeal. 


The 4th April 1876. 
Present : 


The Hon’ble E. G. Birch and G. G. Morris, 
Judges. 


Appeal—S. 6 Reg. VIIT of 1819. 
Case No. 367 of 1875. 


‘Miscellaneous Appeal from an order passed 
by the Officiating Judge of Dinagepore, 
dated the 14th August 1875. 


Huree Lall Dey Chowdhry and others 
(Opposite Party) Appellants, 


versus 


Soorja Kanta Acherj Chowdhry (Petitioner) 
despondent. 


Baboo Jadub Chunder Seal for Appellants. 


Baboos Mohinee Mohun Roy and Gopal 
Chinder Sircar for ‘Respondent. 


From an order passed by a Judge under s. 6 Reg. 
VIII of 1819, no appeal lies to the High Courr. 


Birch, J.— Tuts appeal is preferred 
against a summary order of the District 
Judge, passed under Section 6 of Regulation 
VIII of 1819, directing the zemindar to accept 
the security tendered, aud to give effect to 
the transfer without delay. 

A preliminary objection has been raised 
that no appeal lies to this Court from such 
an oider: and we are of opinion that the 
objection must prevail. The pleader for 
the appellant has been unable to show us 
any law which authorizes an appeal from an 
order under Section 6. His argument is., 








used the word ‘ decreed, ’ and has drawn up an 
order iu the form of a decree, directing that 
an injunction should issue. We think that 
the fact of the Judge having dealt with the 
application in this manner, does not entitle 
the appellant to come up here in appeal 
when the law does not provide for an apneal 


from an order passed under Regulation VIII 


of 18f9 Section 6. 

It is then.urged by the appellant’s pleader, 
that if we ure against him on this point, we 
should still, Inder the circumstances of this 
case, exeicise the extraordivary powers 
vested in .thfs Court by Section 15 of the 
Charter Act. Speaking for myself, I must 
say that it is not in my opinion open to 
parties when they find that they have adopt- 
ed a wrong course aud filed an appeal when 
no appeal is allowed by law, to turn round 
and say that the Court is bound to exercise its 
extraordinary jurisdiction upon this applica- 
tion, As to: whether there may be grounds 
for interference under Section 15 or not, we 
pronounce vo opinion. All that we say is 
that we decline to trent this petition of 
appeal as an application to us to exercise 
our extraordinary powers under Section 15. 

The appeal is dismissed with costs. 

o 


The 5th April 1876. 


Present : 


The Hon’ble C. Pontifex and W. F. 
McDonell, Judges. 


Nature of Tenancy— Right to create Lease— 
Validity of Pottah. 


Case No. 787 of 1875. 
Special ‘Appeal from a decision passed by 


the Judge of the 24-Pergunnahs, dated | 


the Tth January 1875, affirming a deci- 
ston of the Second Moonsiff of Satkhira, 
duted the 22nd April 1874. 


Bhola Nath Mitter (one of the Defendants) 
appellant, 


versus 


Shaikh Kaloo and another (Plaintiffs) 
Respondents. 


Baboo Obhoy Churn Bose for Appellant. 
Baboo Anund Chunder Ghosal 
for Respondents. 


Where the nature of a tenant’s tenancy and the right 
of his lessor to create it are in question, the genuineness 
of a pottah does not settle the question : and even where 
an owner has'been secciying ients under a pottah 
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l y3 D 
ae ae or yey 
2 E p” 
- =) ~? fi ma 


2 


1876. ] Civil 


THE WEEKLY REPORTER. 


Rulings. 





granted by a predecessor jn title, no such receipt can 
make the valid and binding against him as to the 
nature of the tenancy if ıt were not originally so, 
unless the receipts were signed by him acknowledging 
the nature of the tenant’s tenancy. 


Pontifex, J.—In this case, one Pran Kisto 
Chunder, who was mulik of the property ‘in 
question in this suit, left two sons Raj Kisto 
and QOottum Kisto who died, leaving their 
mother Heera Monee Dassee their heir. , The 
defendant, appellant, claims to be revebsion- 
ary heir to the property after the death of 
Heera Monee, and he hns been recognized as 
such since the year 1267 by the plamtiff who 
has paid rent to him. The plaintiff claims to 
be entitled to a perpetual m^wrosee lease, 
under a grant made to hith by Heera Monee 
and another (but such other had no interest 
whatever in the estate). and his case is that 
during Heera Monee’s lifetime, he held the 
property under that lease, and that since 
Heera Monee’s death in 1267 up to the year 
1272, he continued to hold under the appel- 
lant at the same rent, and he continued to 
receive the rents from the ryote. That in 
the year 1272, he instituted certain rent suits 
againgt the ryots, and in those suits the 
defendant, appellant, intervened, denying his 
right to sue the ryots, and that the rent suits 
were dismissed. In consequence of the 
dismissal of the rent suits the plaintiff insti- 
tuted the present suit for a declaration that 
he is entitled to a mokurruiee lense of this 
particular property under his pottah. The 
defendant, appellant, denies bis title and 
denies that Heera Monee had power to 
execute a lease which would be binding upon 
him, An issue was Inid down in the first 
Court as follows :~ “Is plaintiffs pottah a 
“genuine and bon& fide document? Hnd 
“the lessors power to grant the lease? Can 
“the lease remain valid and binding ?” - The 
Moonsiff found that the lease was so far a 
genuine and bona fide document that it had 
been executed by Heera Monee, and that 
possession was taken under it. He finds that 
it is a binding and valid document inasmuch 
ns the defendant, appellant, must be taken to 
have confirmed the lense by his receipt of 
reut under it from the year 1267 to the year 
1272. He does not come to any express find- 
ing upon the question whether Heera Monee 
had power to grant the lease binding the nppel- 
Jant; butitis clear to us that there could not 
have been any evidence before him showing 
that the lease was n valid and binding lease, 
for otherwise it would not have been neces- 
eary for him to rely upon nny act of the 
appellant as confirming the lense. Upon ap- 
peal to the Judge of 24-Pergunuahs the 


decision of the Moonsiff was upheld and for 
the sume reasons. The learnéd Judgo has 
not tried the question whether Heera Monee 
had power under the circumstances to grant 
a valid binding lease, but he has contented 
himself with holding that in the present case 
at least, it was sufficient for the plaintiff to 
have shown that the lease was executed by 
„Heera Monee, and that the defendaut had 
since 1267 down to 1272 received the same 
rent as was reserved upon that lense. We 
think that the whole question to be tried in 
this suit was whether or not Heera Monee’s 
Jease was binding on the appellant; and we 
think that no receipt of rent by the appel- 
lant could make that lease valid and binding 
against him if ıt was not originally so, unless 
the receipts were signed by him ncknowledg- 
ing that the plaintiff held a mowrosee pottah. 
No acknowledgment or admission of that 
kind appears to have been given or made by 
the defendant, nnd as it is admitted by the 
plender for the respondent that there is no 
evidence whatever on the record to show 
that Heera Monee was entitled to grant this 
lease ns agninst the appellant, we think that 
there ig uo necessity to send the case back 
for re-trial of that purticular point, and that 
the decree appealed from must be reversed, 
and the plaintiffs suit must be dismissed 
with costs of all the Courts, 





The 6th April 1876. 


Present : 
The Hon’ble F. A. Glover, Judge. 


Purchase from Party notin Possession. 


LS 


Case No. 1255 of 1875. 


Special Appeal from a decision passed by 
the Officiating Second Subordinate 
Judge of Tipperah, dated the 28th 
wiprel 1875, reversing a decision of the 
Moonsiff of Nassarnuggur, dated the 
IOA June 1874. 


Bissessur Doss (Plaintiff) Appellant, 
versus 


Joy Kishore Doss and others (Defendants) 
Respondents. 


Baboos Aukhil Chunder Sen and Bharut 
Chunder Dutt for Appellant. 


Baboo Nullit Chunder Sen for Respondents. 


The current of High Court decisions on the question 
whether a purchaser from a paity not in possession 1s 
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competent to maintain a suit to recover the land, is in 
favor of the righ» to bring a suit. 


THE question in this special appeal is 
whether a purchase fiom a party not in 
possession is competent to maintain a suit to 
recover the land. 

There have been many decisions in this 
Court in which the point hns been more or 


less fully considered and determined. Vide 

XI Weekly Reporter, 80—184. ere ae 

ER noted in 

XXu : 99. the mar- 
XXIII 131, 168, 165. i 

ae : i , gin.These 


cases are 
in favor of the plaintiffs right to bring a 
suit. 

There is one case reported in Weekly 
Reporter, Volume XXI, page 101, which 
decides (distinetly no doubt) the other way, 
and there are one or two others which, 
though not quite clear on the point, seem to 
rule it in the same fashion; but as the cur- 
rent of decisions and especially of the later 
ones is in favor of the right to sue, I think 
I am justified in following them, without 
previously referring the question for the 
nuthoritative ruling of a Full Bench. 

The special appenl is therefore allowed, 
and the case remanded to the Lower Appel- 
late Court for trial on its merits. 








The 7th April 1876, 


Present: 
The Hon’ble F. A. Glover and C. Pontifex, 
Judges. 


Ancestral Estate — Assets— Ancestor's Debis— 
Inventory of Assets—Onus of Proof. 


Case No. 351 of 1875. 
Miscellaneous Appeal from an order pass- 
ed by the Judge of Putna, dated the 
18th August 1875, reversing an order 


of the Subordinate Judge of that dis- 
trict, dated the 8th July 1875. 


Joogul Kishore Singh ( Deeree-holder) 
Appellant, 


VeETSUS 


Kalee Churn Singh and others (Judgment- 
Debtors) Respondents. 


Mr. R. T. Allan and Baboo Huree Mohun 
Chuckherbutty for Appellant, 


Baboo Nil Madhub Sen for Respondents. 


Before j je udgment-debtors can claim exemption from 
a decree-holder’s claim, on the ground that ,they only 


received a amall sum from their ancestor’s estate, or 
that what they have received has been paid in satisfac- 
tion of their ancestor’s debts, they should prove and 
file an inventory of the whole estate descended to them 
and prove how it has been applied. In a claim 
of this kind, the onus of proof is on the judgment- 
debtora, and, on their failure to sustain it, a presump- 
tion arises 1n favor of decree-holder. 


Glover, J.—WE are of opinion that there 
was a sufficient admission on the part of 
the fespondents as to the receipt of assets 
from the estate of Hurdyal to relieve the 
decree-holder from any further onus so far. 
It would have been for him in the first 
instance to show that assets of the estate 
of Hurdyal’had come to the respondents ; 
but as the latter admitted the fact, it was 
for them to show on their part that what 
they received aud what remained in their 
hands after payment of any other debts of 
their ancestor was no more than the amount 
they admit themselves to be liable for, viz., 
Rs. 650. 

The Judge has placed upon the decree- 
holder the burthen of proving, that a sum 
equivalent to the entire athount claimed by 
him as due under his decree .came to the 
judgment-debtors by inheritance, and in this 
we think he was wrong. The decree-holder 
having proved that some assets came to the 
heirs, ıt was for the latter to prove the 
amount, Nothing could be ensier: the 
judgment-debtors had nothing to do but to 
present themselves for examination-and to 
declare on solemn affirmation that they 
received so much and no more, and how they 
had applied it. The information was pecu- 
liarly within their own exclusive knowledge, 
aud their depositions would most probably 
have at once disposed of the matter in their 
favor. At nll events it would have thrown 
npon the decree-holder a burthen of proof 
which it is not in the least likely he could 
have supported. 

We think that before the judgment-debtors 
can claim exemption from the balance of 
the decree-holder’s claim on the ground that 
they only received a comparatively small 
suin fiom their ancestor’s estate or that they 
have already properly paid in satisfaction 
of their ancestor’s debts what they in fact 
received, they must come forward and depose 
to the facts. They should file and prove 
au inventory of the whole of the estate 
(if any) descended to them from the original 
debtor, aud should prove how it has been 
applied by them. Should they do this, the 
onus will be shifted and the decree-holder 
have to prove thatthe amount of his decree 
came to the defandants and ought still to be 
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in their hands; that is to suy, that the 
defendants have not applied it in payment 
of other debts of the. ancestor. If the 
defendants decline to come forward, the 
Court may very ‘fairly take into its con- 
sideration whether their refusal is not 
tantamount to an admission that they cav- 
not deny the creditor’s allegation. 

The case must go back for further 
enquiry with reference to the above remarks, 
and costs will follow the result. ; 








The 7th April 1876. 
Present: - 


The Howbla E. G. Birch nnd W. F. 
McDonell, Judges. 


Case No. 1807 of 1875. 
Right af Way—Right of Access. 


Special Appeal from a decision passed by 
the Judge of the 24-Pergunnahs, 
dated the 3rd June 1875, reversing a 
decision of the First Moonsiff of Dia- 
mond Harbour, dated the 28th Novem- 
ber 1874, 


Kalee Mohun Mundul and another (two of 
the Defendants) Appellants, 


VETSUS 


Nobin Chunder Mookerjee (Plaintiff) 
Respondent, 


Baboo Umbica Churn Bose for Appellants. 
Baboo Ashootosh Mookerjee for Réspondent. 


Access to a rice merchant's granary through a channel 
from another man’s tank having been obstructed, and 
the obstruction having formed the subject of a sut, 
HELD, that the merchant’s right of way included the 
Tight of access to his granary on the part of those who 
dealt with him. 


Birch, J.—Taurs is a suit brought by the 
plaintiff to remove certain bunds raised by 
the defendants, by which an existing channel 
between the plaintiff and defendants’ tanks 
was obstructed. The defendants denied 
that any such passage ever existed. The 
Moonsiff found that the plaintiff hnd failed 
to prove tliat there ever had been any such 
passage, and he dismissed the plaintiff’s anit. 

Upon appeal. the Judge took a differeut 
view of the evidence, and found that there 
was such a channel, and that it had been used 
for the last thirty years by traders who had 
rice transactions with the plaintiff, and who 
used this channel for the conveyance of the 
rice from plaintiffs stores, 


The Judge! 


accordingly reversed the judgment of the 
Moonsiff, and by his decree declared the 
plaintiff’s right to pass with his canoes 
through the defendants’ tank. 

In special appeal it is contended that if 
the Judge’s view of the evidence is accepted 
it does not justify the decree passed. It is 
said, that the plaintiff cannot succeed because 
he does not say that he has been accustomel 
to use the passage himaelf, but only alleges 
user by those who traded with him. But on 
reference to the plaint we find that the plain- 
tiff distinctly states that his canoes passed 
through the channel. And if this were not 
so, and if the case were as it has been repre- 
sented to us, there ig no reason why the 
plaintiff should not succeed in his suit. If 
he has by long user acquired a right of 
access to hia tank and granary for himself 
and those who came by that passage to 
remove the rice which he has to sell, and 
the defendants have obstructed that passage 
so as to prevent access to his tank, the plin- 
tiff has a good cause of action. The appeal 
is dismissed with costs. 


The 10th April 1876. 


Present: 


The How’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Enhancement of Rent—Declaration of Right. 
Case No. 3178 of 1874. 


Special Appeal from a decision passed hy 
the Judge of Purneah, dated the 16th 
September 1874, reversing a decision of 
the Moonsiff of that district, dated the 
19th June 1874. 


Shaikh Enaetoollah (Defendant) Appellant, 
‘versus 


Shaikh Ameer Buksh alias Shaikh Mohee- 
oollah (Plaintitf) Respondent. 


Mr. M. L. Sandel for Appellant. 
Baboo Kishen Dyal Roy for Respondent. 


Where a Moonsiff, in a suit for enhancement of rent, 
found that the tenure was not protected from enhance- 
ment, but granted a decree for rent at the old rate, 
because the grounds on which enhancement was claimed 
had not been established, HrLp, that as the Moonaiff was 
com t to make a deolaration between the parties, 
his fluding that the tenure was liable to enhancement 
although not forming a portion of the first decree, was 
binding in a second suit for enhancement of rent. 


Markby, J.—Iwn this case it appears that 
theré had been a previous suit between the 
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same parties, in which, on a claim for past 


rent at an enhgnced rate, the Moonsiff held 


that the tenure was not protected from en- 
hancement ; but finding that the grounds 
upon which enbancement was claimed were 
not established, the Moonsiff gave a deciee 
for rent at the old rate. 

A second suit is now brought to recover 
rent at au ehhauced rate. The question is 
whether the finding of the Moonsiff that the 
tenure is not protected from enhancemenié is 
conclusive in the present suit. 

The objection taken is that it is not shown 
that there is in the deciee any declaration 
that the tenure is liable to enhancement. 
Inu fact the decree is not upon the record. 

We are of opinion that this being a ques- 
tion which was properly raised by an issue 
in the former suit, which issue was expressly 
decided, and the Moonsiff being competent 
to make that declaration of right between the 
parties, although the rent was not enhanced, 
the declaration is binding whether it be con- 
tained in the decree or not. 

In a case reported in XX Weekly Report- 
er, 377, certain declarations of right cox- 
tained in a judgment of this Couit delivered 
in a previous suit were held by the Privy 
Council to be conclusive, this Court being 
competent to make them. The decree in 
that case was not before the Privy Council ; 
it does not appear that the Privy Council 
thought it necessary ; and in fact the decree 
which is in the records of this Court, and 
which ws have examined, contains none of 
the declarations relied on by the Privy 
Council : it is simply a decree for costs. 

So in the case reported in XXV Weekly 
Reporter, page 1, the decree in the previous 
guit, the finding in which was relied on, was 
not before the Privy Council, nor have we 
been able to examine it, as it was nota 
decree of this Court. But we may with 
safety say that the finding relied on was not 
in the decree, for the suit was dismissed. 

We think, therefore, that in a case like 
the present the fiùdiug on the question of 
right may be retied on, whether or no it is 
contained in the decree. 

Jt has been pointed out to us that the 
District Judge was wrong in remanding the 
case to the Moonsiff. ‘here is no doubt 
that he wesso. He must decide the case 
himself upon the appeal ‘The costs will 
abide the result. 

As the case is remanded, we also think it 
right to add that the reasons given by the 
Moonsiff in support of his judgment appear 
to us to be worthy of the District Judge’s 


attentive consideration. We ulso thiuk that 
the Moonsiff hus taken the right view of the 
effect of the previous litigation. The Modn- 
sif had a mght to treat the uding in the 
previous suit as showing, at any rate prima 
facie, that the land at thnt time was, as com~ 
pared with the adjoining lands, not under- 
rented ; and this is how we understand him 


to regt it. $ 


r 
The 10th April 1876. 


Present: 


The Hon’ble W. Markby and Romesh Chun- 
der Mitter, Judges. 


Special Appeal—Award of Costs— Costs. 


Appeal under Section XV of the Letters 
Patent, from a decision passed by the 
Hon ble E. G. Birch, one of the Judges 
of this Court, dated the 20th August 
1875, in Special Appeal No. 2756 of 
1874. | 


Futeek Parooee (Defendant) Appellant, 
VETSUS 


Mohendro Nath Mojoomdar (Plaintiff) 
Respondent 


Baboo Ashootosh Mookerjee for Appellant. 


Baboos HemChunder Banerjee and Wooma 
Kalee Mookerjee for Respondent. 


a 
A special appeal will not lie against any order as to 
costs which it was within the discietion of a Court to 


make; though, as previously ruled by a Full Bench, 
the High Court can, in regula appeal, review the exer- 
cise of the discretion of the Lower Court m the award 
of costs. 


Markby, J:—Tuia was a suit to recover 
damages for defamation. The matter had 
already been the subject of criminal proceed- 
ings. The Subordimate Judge gave the 
plaintiff a decree for nominal damages ; but, 
being of opinion that the suit was a vexa- 
tious one, directed the plaintiff to pay the 
costs of the litigation. 

The case having come up to this Court 
on special apperl, Mr. Justice Birch was 
of opinion that there was no ground: 
upon which he could interfere with the 
decree for nominal damages, but being of 
opinion that the plaintiff ought not to have 
been made to pay the costs of the suit, set 
nside the order of the Subordiuate Judge as 
to cost», and directed that the plaintiff should 
recover the costs of the litigation. 
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It-is contended before us that, in special 
appeal, this Court cannot interfere with the 
discretion of the Courts below as to cosis: 
and that, in this case, the award of costs to 
the defendant, notwithstanding thnt the plain- 
tiff obtained a decree for nominal damages, 
wns within the discretion of the Court below. 

Upon the first point, we are of opinion 
that the question is concluded by thet deci- 
sion ‘of the Full Bench reported VI 
Weekly Reporter, 187. It wás there laid 
down that this Court could in regular appeal 
review the exercise of the discretion of the 
Lower Court as to the award pf costs ; but 
that, in special appeal, this Cetrt could not 
interfere, unless the order made as to costs 
was illegal, We have no reason to doubt 
that this rule, which has also been approved 
in Bombay (IV Bom. H. C., 41), has been 
since generally acted on in this Court. The 
only instances in which there is any apparent 
departure from it are in the cases reported 
in XXIV Weekly Reporter, 69, and XXV 
Weekly Reporter, 28; but the Full Bench 
decision does not seem to have been there re- 
ferred to, and we have no'reason to suppose 
that the learned Judges intended to question n 
rule thus authoritatively Inid down. We may 
also observe that the attention of Mr. Jus- 
tice Birch was not called to the Full Bench 
decision when the present case was before 
him. Ou the other hand, quite receutly, a 
Judge of this Court, acting on the Full 
Bench decision, refused to review in special 
appeal the discretion of the Court below 
as to costs. 

We think that we onght to follow the 
Full Bench decision, and to hold that a 
special appeal will not lie against any order 
us to costs, which it was within the discre- 
tion of the Lower Court to make. 

It, therefore, remains to consider whether 
when a decree had been given for nominal 
damages, the Court had a discretion to award 
costs to the defendant. We are of opinion 
thatit had. The Court below thought that 
though the words complained of had been 
spoken, the plaintiff was not entitled to 
any damages ; and that to bring this suit 
after crimmual proceedings had been taken 
in the same matter was vexatious. In sub- 
stance, therefore, the defendant succeeded in 
the Court below. Perhaps it would have been 
better under these circumstances to have 
dismissed the suit altogether, the Court in 
such a case not being bound to award nomi- 
nal damages. But weare not aware of any 
Jaw which prevents the Court, if it thinks 
that the suit is a vexatious one, and that no 
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damage has renlly been sustained, from giv- 
ing nominal damages to the plaintiff and 
uwnrding costs to the defendant. The words 
of Section 187 leave the discretion of the 
Courts as to costs wholly unlimited; and it 
would be impossible to say that such an 
award of costs was illegal, 

We, therefore, reverse the order of Mr. 
Justice Birch, aud dismiss the special appeul. 


The 10th April 1875. 


Present : 


The Hon’ble F. A. Glover and W. E. 
McDonell, Judges. 


Forfeiture—-Ad terrorem Clause— Failure tu 
cultivate, 


Case No. 1432 of 1875. 


Special Appeal from a decision passed by 
the Officiating Judge of Backergunge, 
dated the 28th May 1875, affirming u 
decision of the Officiating Second Subar: 
dinate Judge of that district, dated the 
19th August 1874. 


Golam Ali Chowdhry (Plaintiff) Appellant, 
versus 


Bhosai and others (Defendants) 
Respondents. 


f 


Baboos Rash Beharee Ghose and Doorga 
Mohun Dass for Appellant, 


Baboos Sreenath Dass and Mohinee Mohun 
Roy for Respondents. 


Where it was a condition in the kabooleut that tho 
tenant’s holding would be forfeited if he neglected to 
cultivate the land without reasonable excuse, HELD that 
the condition could not be regarded as a mere ad terio- 
rem clause, since, if it came to the selling up of the 
tenure for default, ıt made a great difference to the 
landlord whether the land had been properly cultivated 
or not, 


Glover, J.—Tue Judge does not seem 
to be right in the decision which he hns 
come to as to the terms of the kabooleut. 
He holds that the clause regarding forfeiture 
of the tenure, supposing that the ryots neg- 
lected to cultivate the whole of it, was ad 
terrorem, and therefore not intended to be 
enforced. It appears to us that this is not 
a clause of this kind. I¢ is very well to 
say, as the Judge has done, that, supposing 
the rent to be fixed in perpetuity at the 
maximum rate at the end of four years, it 
was immaterial, so fur as the zemindar’s 
interest was concerned, whether the land 
was cultivated or not, inasmuch as the 
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ryots would have to pay the rent in either 
case ; but this would not be so. Suppose, 
for instance, that the ryots made default and 
paid vo rent for three years, and the zemin- 
.dar sued them and obtnined a deciee, and 
suppose that the tenants having no means 
of prying the amount of that decree, the 
tenure was put up for sale iv satisfaction 
of it, it is quite clear that the value of the 
property would be vastly different according 
as the land wns wholly cultivated or pnrtly 
or entirely left wnste, and the interest of the 
zemindnar would be very much involved in 
the question whether the ryots acted up to 
the terms of the knbooleut nnd oultivated 
the land or not. The terms of the kabooleut 
are clear enaugh, and we think that the 
clause was only a reasonable one, But 
there is one otber condition in the lense 
which the Court below does not seem to 
have considered. It is true that, under the 
kabooleut, the tenants were liable to be eject- 
ed if within a certain time they failed to 
bring the whole of the tenure under oulti- 
vation; but this forfeiture was conditional 
on it being shown that the failure arose 
from some obstacle or neglect on their part ; 
that is to sny, there must have been neglect 
or failure for no reasonable cause on the 
part of the tenants to bring the land under 
cultivation before they could be made liable 
to the penal clause: and this would be only 
fair, for it is quite possible that portions of 
the land were actually unculturable or at 
least very difficult of culture from the fact of 
their being coveted with heavy jungle or with 
sand. And these questions must be decided 
in favor of the tenant before there can be 
any declaration that the clause in the kaboo- 
leut is to have no effect and the landlord to 
have no right of re-entry on his land. It 
is said that the plaintiff in the plaint does 


not state that the defendants were guilty | 


of any neglect. So fur as precise words 
ga, this, no doubt, is eo; but he, plaintiff, 
speaks generally of his right to re-enter on 
the lnnd under the terms of the kaboolenut, 
and the defendants distinctly say that what- 
ever land is found to be still uncultivated 
is not 80 on account of any neglect of theirs, 
and that they tried their best but could not 
bring the whole of the land under cultivation. 
The issue of neglect was therefore distinctly 
raised by the pleadings, and it ought to have 
been fixed by the Court of first instance and 
tried. The plaintiff has n right of re-entry 
according to the terms of the kaboolent 
conditional on the failure of the tenant de- 
fendants to show that whatever portion of 


laud yet remning uncultivated is in that 
state because they hnd no power to cultivate 
it either from the nature of the soil or from 
the fact of its being covered with dense 
jungle. The case must go buck to the Lower 
Appellate Court in order that this issue may 
be raised and tried; and as the defendants 
admit that certain portions of the land—one 
drone and some knnees—are still uncultivated, 
iit wif be for them to show why that is so: 
Tf they fails tó show any sufficient cause, 
the plnintiff,,we think, will be entitled to 
re-enter ou the property. The costs of this 
appeal will abjde the result. 


The 10th April 1876. 


Present ; 
The Hon’ble Sir Richard Garth, Kt, Chief 


Justice, and the Hou’ble O. Pontifex, 
Judge. 

Right of Way— Discontinuance of User— 

i Easement. 


‘Appeal from a decision passed by the 


Hon'ble J. B. Phear, one of the Judges 
of this Court, exercising the Original 
Civil Jurisdiction, dated the Gth December 
1876. 


Sham Churn Addy (Plaintiff) Appellant, 
versus 


Tariny Churn Banerjee (Defendant) 
Respondent. 


Messrs, Piffard and G. H. P. Evans for 
Appellant. 


The Advocate-General and Mr. W. C. 
Banerjee for Respondent. 


Where a right of way was claimed over some land toa 
door and a &trkes which had been bricked up by the 
plaintiff's predecessor some six or eight years before the 
' present claim wag made, HELD that the plaintiff had 

Filed to establish a 20 year user of the way under 
' Section 27 of the Limitation Act, and that the disconti- 
nuance of the user which was caused by the bricking up 
of the wall had the effect of preventing the acquisition 
of the statutory right. A claim to ownership of land is 
quite inconsistent with a claim of right of way over it. 


Garth, C.J.—Tuis is a suit brought by 
the plaintiff for the purpose of establishing n 
right of way for himself and his servants 
from a public road called Hildaram Bonner- 

:jee’s Lane, over a piece of ground which is 
‘called a blind lane, to n kirkee door and 
| privy in the plaintiff's house. 

The defendant, whose residence is situated 
at the end of the blind lane, has built up a 
wall, against the-plaiutiff’s kirkee aud privy 
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doors, and nleo across the entrance from the 
blind lane to Hildaram Bonnerjee’s Lane, so 
ns to prevent all access from Hildaram 
Bonuerjee’s Lane to the plaintiffs house. It 
does not very cleaily appear from the 
evidence to whom the land called the blind 
Jane belongs. The plaintiff has made an 
attempt to claim one-half of it as his own, 
upon the ground, that ns it was a rom! lying 
between his house and his neighbors, the 
presumption of law wag, that he was entitled 
‘to the half of it, usgue ad medium filum of 
the space between the two houses. 

We think, however, that there is nothing 
in this point. Pa 

The supposition that the plaintiff is the 
owner of the soil is quite’ inconsistent with 
the right of way, which he claims in his 
plaint. 

It is also inconsistent with the plaintiff's 
own title-deeds, which state the blind lane 
to be the boundary of his property ; and lastly, 
the presumption upon which the plaintiff 
founds his elaim is only applicable to a 
highway and not to a private occupation 
road, such as the blind lane is alleged to be. 

The only question in the case, therefore, is 
whether the plaintiff is entitled to the right 
of way which he claims in the plaint. He 
claims it as having been enjoyed by him and 
his predecessors in title for upwards of 20 
yenrs; and the facts are, that in the year 
1855, one Haran Chunder acquired the pro- 
perty from some people of the name of Sen. 
At this time there existed an old house on 
the site of the present one; and it has been 
proved tliat for some years after his purchase 
Haran Chunder’s servants and the females of 
his family used the blind lane ns nn necess 
from Hilduram Bonnerjee’s Lane to the 
privy and to the ladies’ private apartments 
by the kirkee door. 

In the year 1865 the premises were pur- 
chased from Haran Chunder by Madhub 
Chunder Seal, in the name of Cally Churn 
Seal. 

In August 1866 Madhub Chunder Seal 
died; and in the following year, on the 26th 
June, Cally Churn Seal conveyed the property 
to the plaintiff, who in 1871 pulled down the 
old house.and built the present new one 
upon the same site, 

It was proved nt the trial by two of Haran 
Chunder’s sons, and we consider it satisfac- 
torily established, that some time before 
Haran Chunder sold the house (one of the 
sons says a year and a half and the other 
3 or 4 years), the doors of the old house, in 
respect of which the right is now claimed, 
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were purposely bricked up by Haran Chunder 
on the inside :—and the reason of this was 
that with regard to the privy, complaints aud 
threats had been made by the Municipal 
| authorities on the ground that the privy was 
a nuisnnee, and with regard to the kiikec 
door, if appears that a person who was 
visiting at the house as a bridegroom, was 
seriously assaulted at this entrance and had 
some noxious acid thrown upon him. This 
appears to have been considered a disgraceful 
proceeding, and the owner, in order to 
prevent any repetition of the offence, had the 
door bricked up. 

From this time till the plaintiff purchased 
the house no use of the door is proved, but 
at the time of the purchase, it seems that the 
partition had been removed, though tho 
plaintiff admits that the marks of the brick 
wall were visible at the privy door. 

Ju 1871, when the plaintiff built his new 
house, the new kirkee door was placed 
nearly, but not quite, in the same position as 
the old one; but the defendant has not laid 
much stress on this point, and having regud 
to the conclusion at which we have arrived, 
it becomes immuterial. 

Upou this state of facts the learned Judge 
in the Court below has decided, und we 
consider rightly, that the plaintiff has failed 
to establish a 20 year user of the way which 
he claims within the meaning of the 27h 
Section of the Limitation Act, and that the 
dircontinuauce of the user, whieh was caused 
by the bricking up of the wall, has had the 
effect of preventing the acquisition of the 
Btatutory right. 

In the view which we have taken of the 
case we should huve thought it unnecessury 
todo more than express our nequiescence in 
the judgment of the Court below and iu the 
reasons for that judgment, were it not thut 
in the argument before ua, which has occupied 
a considerable time, some confusion appentis 
to have arisen us to the construction of the 
27th Section, and the meaning of the terms 
“ interruption,” “abandonment ” and “ dis- 
continuance,” as applied to the present case. 

There was here neither an “interruption ” 
nor an “abandonment” (properly so called) 
of the easement claimed. The term “in- 
terruption ” in Section 27 means an obstrue- 
tion or prevention of the user of the ensement 
by some person acting adversely to the person 
who claims it. The expression is altogether 
inapplicable to any voluntary discontinuance 
of the user by the claimant himself. This ia 
abundantly clear from the explanation given 
in the Act itself. 
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The term ‘abandonment, ” on the other 
hand, as applied to easements, menns generally 
the voluniary and permanent relinquishment 
by the dominant owner of n right which he 
has actually acquired. This will be found 
antisfactorily explained in Gate on Easements, 
(2nd Edition), page 858, and iu the judgment 
of the Court in Moore v. Ransom, 3 B. & C., 
882. In this sense there. was no abandon- 
ment here ; because the plaintifs right was 
never actunlly acquired. It was only in 
course of acquisition by user at the time 
when the doors were bricked up. 

“ Discontinuance” more properly describes 
what occurred at that time; not a “ disconti- 
nuance” by adverse obstruction, as the term 
is somewhat inappropriately used in the ex- 
planation to the 27th Section ; but such a 
voluntary discontinuance of the user of the 
ensement, ng prevents the statutory 1ight 
being acquired. co, 

The reason why such a discontinuance of 
user defeats the right is, that no one can be 
enid to be in the open enjoyment of an ense- 
ment, who has purposely, and with the 
manifest intention of preventing the user of 
it, created some obstruction of a permauent 
charncter, which renders the enjoyment of 
the ensement, so long as the obstruction laste, 
impossible. This is very different from the 
mere non-user for a time of an ensement, 
which the owner might, if he pleased, enjoy 
during every hour of that time, but which 
for some good reason he does not care to 
enjoy ; as, for instance, where the owner of 
n house censes to use a way to it, because 
the house 18 for a time unoccupied ; or where 
a farmer desists for a time from exercising n 
right of pasture, because he happens to have 
no pasturable cattle, or because by reason of 
drought or some other cause, the herbage is 
scanty or unwholesome. 

What the owner of the house has done in 
this cense, is, to incapacitate himself by his 
own act from any possible use or enjoyment 
of the way in question; and it seems quite 
impossible to sny, that during the time this 
incapacity continued, he was openly enjoying 
the easement aud claiming a right thereto, 
within the meaning of the 27th Section. 

It wa» then suggested by the plaintiff’s 
Counsel, that although the statutory right 
might not have been acquired, there was 
evidence in the case showing that the ease- 
ment had been enjoyed for upwards of 20 
yenrs previously to the bricking up of the 
wall, and that the plaintiff was entitled to 
claim a right by prescription ot Common 
Law, by asking the Court to presume an 
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ancient grant in his favor. Upon looking 
into the case, however, it appems that the 
evidence in favor of any such prescriptive- 
right is so slight as hardly to justify the 
Court, under any circumstances, in finding for 
the plaintiff upon that ground ; but in this 
case there are very cogent reasons for not 
udmitting any claim upon this basis. 

In tho first place, the plaintiff in his plaint 
distingtly founds his claim upon a 20-year 
user ; nnd ingonducting his case in the Court 
below, it is admitted that he relied on no 
other ground than the statutory title. 

The defendant, therefore, would very natu- 
rally abstain fhgm crogs-examining the plain- 
tiffs witnesses, or ndducing any evidence 
himself, except for the purpose of defeating 
the clnim in the way, and the only way, the 
plaintiff sought to advance it :—and he would 
now be placed in a very unfair position, if 
we were to allow the plaintiff upon this 
ingemous suggestion which is now made for 
the first time to change his position altoge- 
ther and rest his case upon a nice point 
which was never contemplated by either of 
the parties in the Court below. 

The Court are by no means disposed to 
encourage a contention of this kind, and the 
result is that we entiiely agree with the 


judgement of the Court below, and dismiss 


the appeal with costs on scale No. 2. 


The 12th April 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Actionable Wrong—Cause of Action— Question 
upon the Merits. 


Case No. 1721 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tirhoor, 
dated the 28rd April 1874, affirming 
a decision of the Moonsiff of Tajpore, 
dated the 30th August 1873. . 


Edward Dalgleish (Defendant) Appellant, 
VETSUS 


Jeebun Mahto, alias Jhaw Mahto, 
others (Plaintiffs) Respondents. 


and 


Mr. G. Gregory for Appellant. 
Baboo Doorga Doss Dutt for Respondents. 


It is not an actionable wrong to dissuade a tenant 
from paymg his rents to his landlord, who can recover 
them by law. ° 
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The question whether a plaintiff has made out a 

action is a question upon the merita. A 
plaintiff must stand or fall on the merits of his own 
claim, and nothing that a defendant can say can make 


cause o 
it better, 


Garth, C.J.— Wn are clearly of opinion 


that there is no ground whatever for this 


suit, and that the appeal must be allowed. 


It is a very unfortunate thing $hat the 
Additional Jndge should have though} proper 


to remand the case, for it has led to great 
delay and expense to the sparties, The 
Moonsiff originally decided, and quite right- 
Jy, that there was no causg of action, and 
that the plaintiffs were preshature ‘in bring- 
ing their suit. What the plaintiffs complain 
of is, not that they or their tenants have 
been actually dispossessed by the defendant, 
but that he has dissuaded the tenants from 
paying rent to them. But this is no action- 
able wrong. Whatever powers of dissua- 
sion the defendant may have used, the 
tenants are bound to pay rent to the plain- 
tiffs, and the latter may sue them, if they 
don’t pay. Unfortunately, however, the 
Additional Judge not only considered that 
there was a cause of action, but he sent the 
ease back to the Moonsiff with such remarks 
as amounted to a direction to decide the 
case in favor of the plaintiffs; and the 
Moonsiff did find for them accordingly. 

Then the case came on appeal before the 
Subordinate Judge, and he says :—“ The 
“ plaintiffs in the present case are in posses- 
“sion of their share of the village in suit, 
“and no injury has resulted to them by 
“ defendant’s alleged interference with their 
“ ryots, nor are their titles to hold the same 
“jeopardised ; therefore they have no legal 
“ right to move the Court for a declaratory 
“ decree. No cause of action as yet has 
“ arisen to them.” So that his opinion was 
distinctly in the defendant’s favor. But 
then he says further on, “ since the case 
“ was remanded for trial on the merits by 
“a Court of competent jurisdiction, I am 
“ bound to decide the appeal on its merits :” 
and then he proceeds to decide in the 
plaintiffs’ favor. 

We think, however, that he has made a 
great mistake in supposing that the question 
whether the plaintiffs have made out any cause 
of action, is not a question upon the merits. 
We consider that we are deciding the case 


upon its merits in holding that the plaint 


discloses no cause of action, and that if any 
averment in the plaint were proved, the 
plaintiffs would have no right to the declara- 
tory decree which they ask, 
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Then it is said that some gtatement which 
the defendant has made makes the plaintiffs’ 
case better. But the plaintiffs must stand 
or fall upon the merits of their own claim, 
and if that cannot be supported, nothing 
that the defendant may say in answer can 
make it better. 

The appeal will therefore be allowed, and 
the plaintiffs’ suit dismissed with costs in all 
the Courts. 


The 18th April 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kz, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Mokurureedar—Indirect Admission of Title. 
Case No. 1765 of 19874, 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 11th May 1874, affirming a decision 
of the Officiating Additional Sudder 
Moonstff of that district, dated the 30th 
June 1878. 


Choonee Mahtoon and others (Defendants) 
Appellants, 


VETSUS 


Chatoo Mahtoon and others (Plaintiffs) 
Respondents. 


Mr. R. E. Twidale for Appellants. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Respondents. 


Where an auction-purchaser, in a proceeding before 
a Collector for the purpose of charging an estate, with- 
stands a claim toa mokurures tenure advanced by a 
tenant, but does not otherwise subsequently legally 

uestion the tenant’s title, the presumption arises that 
t title has been allowed by the auction-purchiaser. 


Garth, C.J.—Wer do not think it neces- 
sary to call upon the respondents in thig 
case. Both the Lower Courts have decided 
in favor of the plaintiffs, aud established 
their claim as mokurureedars of this pro- 
perty ; and we think that they were quite 
right. We should be exceedingly sorry to 
disturb a decision which has proceeded, not 
upon one or two pieces of evidence alone, 
but partly upon oral evidence and partly 
upon a considerable body of documentary 
evidence which was brought forward in the 
case. But, of course, we are bound, when 
objections are made to particular documen- 
tary evidence, to enquire into the admis- 
sibility of such documents, and see whether 
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they have been properly received as evi- 
dence. Now hére we consider that apart 
from the oral evidence which was adduced 
in the case, there are two sets of documents 
upon which the Courts below appear to have 
proceeded. In the first place, there are the 
receipts which the plaintiffs state were 
given to them from time to time hy the put- 
wais of the zemindar, and those receipts 
describe them as mokurureedars. We have 
therefore documents in the plaintiffs’ posses- 
sion given to them by the zemindar’s own 
agents, which actually recognize their posi- 
tion as mokurureedars. ‘This fact, coupled 
with the other facts of the case,—namely, 
their long „possession and payment of rent 
for so many years (the amount of which has 
been spoken to by the defendants them- 
selyes)—would, we think, quite justify the 
Courts below in arriving at the decision at 
which they have arrived. 

But besides that, we have carefully 
examined a roobakaree by the Collector. 
This appears to have been a proceeding for 
the purpose of charging the property ; and 
the zemindar, who at that time had pur- 
chased the property at auction, and the 
ancestors of the plaintiffs, were both parties 
toit. The plaintiffs’ ancestors at that time 
claimed to be the mokurureedars ; and the 
nuctiou-purchaser, the zemindar, came in and 
questioned the plaintiffs’ claim. No decision 
appears to have been come to upon this 
point ; it was not necessary for the purpose 
the Collector had in view ; but it ia certain 
that the plaintiffs’ ancestors then claimed to 
be mokurureedars. We have, therefore, 
these facts appearing in the record in a 
public proceeding, that at that time the 
plaintiffs’ ancestors were making a claim as 
mokurureedars, and that the zemindar was 
withstanding that claim, and yet we find the 
plaintiff continuing in possession after this 
time without his title being questioned. It 
is not conclusive evidence ; but at any rate 
it is some evidence, that at that time the 
zemindars were conscious that the plaintiffs’ 
ancestors weie claiming title as mokururee- 
dars, and had bad their claim to a certain 
extent allowed. If the zemindar wished to 
dispute that, he ought to have taken steps 
for that purpose. But instead of that, we 
find, as we have mentioned above, that the 
plaintiffs continue in possession, and pay 
the rent of this property allthis time. This 
fact, coupled with the receipts, mukes the 
plaintiffs case in our opinion an exceedingly 
strong one. WUuder these circumstances, we 
think that the decision of the Lower Appel- 


late Court should be affirmed, aud the appeal 
dismissed with costs. 

We ought to mention that there is another 
document about which we have had consider- 
able doubt, and that is the copy of a roka. 
As the evidence is presented to us, we do 
not think that this copy-roka was admis- 
sible: but a very little more would have 
made it It is an ancient document, pro- 
duced {fom the proper custody, and signed 
by a party admitted to have been at the time 
the zemindar. , The only thing wanted was 
proof of the loss of the original ; and if the 
plaintiff had only been asked, whether he had 
searched for the’original, and he had sgaid 
that he had, and had not been able to find it, 
that would have been sufficient to make the 
copy admissible. But this does not appear 
to have been done, and we think tbat as 
matters stand the copy of the roka cannot 
be considered as evidence. But the other 
documents were, as we have said, sufficient 
to justify the Courts below in coming to the 
conclusion which they did. 


The 19th April 1876. 
Present : 


The Hon’ble F, A. Glover and W. F. 
McDouell, Judges. 


Separation from Joint Eatate—Claim against 
separated Co-parcener—Onus of Proof. 


Case No. 1434 of 1875. 


Special Appeal from a decision passed by 
the, Officiating Judge of Jessore, dated 
the 22nd April 1875, reversing a dect- 
sion of the Subordinate Judge of that 
district, dated the Tth July 1874, 


Shushee Mohun Pal Chowdhry and another 
(two of the Defendants) Appellants, 


CETSUS 


Aukhil Chunder Banerjee and others 
(Plaintifis) Respondents. 


Baboo Rash Beharee Ghose for Appellants. 


Baboo Hem Chunder Banerjee for 
i Respondents. 


Where a claim is advanced to any interest said to be 
derived from eny separation in a joint estate, the 
presumption of law is in favor of the joint estate, and 
tho onus of proof of separation is on the party making 
the claim. 


Glover, J.—It appears to us that the only 
point on which we need give a decision in 
this cuse is the one of onus,—the objec- 
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tion as to the lien on the property having 
been neither raised nor argued in the Courts 
below. 


The Judge says, that the onus of proving 
that Sonatun and his brother Bhagwan were 
joint in estate is on the defendants, and they 
have not supported it; that it was for the 
defendants to prove that there existed n 
nucleus of joint property from which the 
disputed tenure could have been pu&@hased, 
and that this has not been dorfe ; that Sona- 
tun held himself out to the’ world as sole 
owner, and as such his rights were sold, and 
purchased by the plaintiff. o 


. Now there is no doubt a conflict hetween 

the decisions in Taruck Chunder Poddar, 
XIX Weekly Reporter, 178, and Bhola Nath 
Mohtar, XX Weekly Reporter, 65; but there 
has been a further decision since (XXI 
Weekly Reporter, 248) in the case,of Go- 
bind Chunder Mookerjee v. Doorga Pershad 
in which the ruling in Taruck Chunder 
Poddar has been affirmed. This was the 
judgment of an Appeal Bench (The Chief 
Justice and Mr. Justice Macpherson), and it 
reversed the decision of Mr. Justice Pontifex, 
which the Judge refers us to in his deci- 
sion. 


In this case, the last which so far as we 
are nware has been decided, the whole ques- 
tion was thoroughly gone into, and the 
various decisions considered. It followed 
indeed the decision in 'Taruck Chunder Pod- 
dars cage, but was more fully given. As I 
was one of the Judges who took part in the 
(Taruck Poddar’s) case, I can only say now, 
that I maintain the opinion then expressed 
that the presumption of law is in favor of 
the joint estate, and that it is for the party 
claiming an interest derived fiom separation 
to prove that the property was separately 
acquired. 

In Taruck’s case, Sir Richard Couch said:— 
“ There is no doubt a conflict of decisions in 
“this Court upon this subject. I can see no 
“way of reconciling them. We must follow 
“what has been laid down by the Court of 
“appeal from this Court.”. 

We think so too, and hold that notwith- 
standing the conflicting rulings which we 
have mentioned, and otherg which have been 
quoted to us, and which are to be found in 
the other decisions of the Inte Chief Justice, 
we are bound to consider the question as 
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Our opinion is, that the case should be 
remanded to the Judge to’try it de novo, 
giving the defendant the benefit of the pre- 
sumption, and calling upon the plaintiff to 
rebut that presumption before deciding that 
the property was Sonatun’s sole acquired 
estate. ; 

Costs to follow the result. - 


The l9th April 1876. 


Present: 
The Hon’ble F. A. Glover, Judge. 


Right of Way—Private Road. 
Case No, 1572 of 1875. 


Special- Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 6th May 1875, reversing a dectston 
of the Moonsiff of Techoogunge, dated 
the 31st December 1874. 


Sham Soonder Bhuttacharjee (one of the 
Defendants) Appellant, 


versus 
Monee Ram Doss (Plaintiff) Respondent. 
Baboo Joy Gobind Shome for Appellant. 


Baboo Bama Churn Banerjee for 
- Respondent. 


Where there ia a road, the privilege of using which is 
enjoyed only by one partioular section of a community, 
it is absurd to aay that the road is a public one, 


I se no reason for interfering in this 

case. 
The Court below has found on the evi- 
dence, in the first place, that the road was a 
private one ; and secondly that the plaintiff 
has used it asof right for more than twenty 
years by passing through it with his men 
and cattle. 

It is now urged in special appeal that the 
Subordinate Judge is wrong in finding that 
the road is a private one, and that, on the 
evidence, he ought to have found that it was 
a public road. It is not very easy to see 
what advantage the special appellant, who is 
the defendant in the case, can derive from 
the fact that the road was a public one, other 
than that of preventing the plainuff from 
bringing a suit in the Civil Court, The 
reason why it is said that the Judge ouplit 


having been settled by the Superior Court of | to have held the road to be a public read, is 


appeal, and that we neither can (as has been 


that he has found on the evidence that the 


suggested) nor ought to refer this case to a | residents of two or three neighbouring 


Full Bench. , 


villages use it for the passage of themselves 
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and cattle. And it is argued that the fact 
of the inhabitarts of two or three villages 
using it makes the road a public one. If the 
finding had stopped there, there might have 
been something in this argument; but un- 
fortunately for the appellant, the Judge goes 
on to find that the road is solely used by men 
of these particular villages, and that the 
residents of other villages have no right, and, 
as a matter of fact, are not allowed to use it. 
Where there is a road, the privilege to use 
which is enjoyed only by one particular 
section of a community, it is absurd to say 
that that road is a public one. It is to all 
intents and purposes a private road, although 
the number of the people who have the 
privilege of using it may*be great. 
The appeal is dismissed with costs. 


The 20th April 1876, 


Present : 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Adjusted Accouni— Declaratory Decree — Special 
Appeal. 


Case No. 2228 of 1874. 


Special Appeal from a decision passed by 
the Subordinote Judge of Gya, dated the 
30th July 1874, reversing a decision of 
the Sudder Moonsiff of that district, 
dated the 9th February 1874. 


Buldeo Sing and others (Defendants) 
Appellanis, 


ver Sus 
Ram Surun Lall (Plaintiff) Respondent. 
Mr. Younan for Appellauts. 


Baboo Boido Nath Dutt for Reapondent. 


Where, on an adjusted account between two parties, 
one claims from the other some money and some gram 
which are shown to be due to him, and obtains a decree 
for the same, the decree is not a declaratory decree, and 
a8 aig ars does not lie from ıt to the High Court 
under s. 27 Act XXIII of 1861. 


Garth, C.J.—Ws think that the objec- 
tion taken for the respondent that under 
Section 27 of Act XXIII of 1861 no 
special appeal lies to this Court, ought to 
prevail, The plaint does not, as it has been 
contended, ask for a declaratory decree. It 
is true that it is in a form which we dis- 
approve, snd we have expressed our dis- 
approval in the “strongest terms; for we 
consider that all plaints ought to be framed 
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in such a simple and intelligible form as not 
to bear two meanings. But in substance the 
plaint in this case amounts to this ; that the 
defendant has, under the circumstances 
mentioned in the plaint, received certain 
sums of money, and a certain quantity of 
grain, and that an account has been adjusted, 
as the plaintiff alleges, between him and the 
defendght, by which a certnin portion of 
the grgin and money is admitted to be his 
property ; and what he in reality asks the 
Court to do ig to order the grain and the 
money which is admitted to be his property 
to be made over to him. We think we 
should be encotgaging the framing of plaints 
in unusual and circuitous forms, for the 
purpose of evading the law relating to Small 
Cause suits, if we were to hold that this 
plaint is any other than what in substauce 
we consider it to be, namely, a claim to 
recover so much money and so much grain, 
which clearly might have been enforced in 
a Small Cause Court. ‘That being 80, we 
think that the objection should be allowed, 
and the appeal dismissed with costs. 


=< 


The 20th April 1876. 


Present : 
The Hon’ble F. A. Glover, Judge. 


Expiry of Lease—Continuous Holding, 
e Case No. 1523 of 1875. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Chittagong, dated the 3rd February 1875, 
modifying a decision of the Moonsiff of 
Seetakoond, dated the 22nd August 1874. 


Sreemutty Altab.Bibee (Plaintiff), 
Appellant, 





versus . 
Joogul Mundul (Defendant) Respondent. 
Baboo Aukhil Chunder Sen for Appellant. 
Baboo Roop Nath Banerjee for Respondent. 


Where a tenant, who has a lease for one year, holda 
over after the expiry of his lease, and is not in the 
sition of a trespasser, it must be presumed that he 
as continued to hold on the same terms as those on 
which he held in the first year of his term. 


Ir appears to me that the jadgment of the 
Court below must be altered to this extent, 
namely, that the plaintiff must be declared to 
be entitled tothe rent of thethree years which 
he claimed. It would be altogether inequit- 
uble that becausey the defendant holding 
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under a kabooleut, the term of which was 
one year, chooses to retain possession of the 
Jand for two years more, he should pay no- 
thing for the two years after the expiry of 
his kabooleut on the ground, as the Subordi- 
nate Judge has put it, that the contract 
between the parties had expired. It must 
be presumed, where a person holds over in 
this way, that he holds for succeeding years 
upon the same terms that he held in ti first 
year of his term. There is no allegation in 
this case that the defendant is in the position 
of a trespasser. It is not denied that he is 
still holding possession of the land under 
the plaintiff: his possession therefore is not 
adverse to him. Therefore whether you call 
it rent or money for use awd occupation of 
the land, the plaintiff is equally entitled, it 
` seems to me, to recover. The other question 
us to the right of the plaintiff to eject the 
defendant has been abandoned by the pleader 
for the special appellant at the hearing. 

The order therefore will be that the 
Subordinate Judge’s decision is modified to 
this extent, that in leu of the decree for the 
rent of one year, the plaintiff will get a 
decree for the rent of the three years which 
he claimed. Under the circumstances each 
party will pay his own costs of this appeal. 


The 10th February 1876. 


Present: 


Sir James W. Colvile, Sir Barnes Pencock, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. 


Adoption — Guardian's Evidence— Right to 
adopt— Defects in Evidence. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Jumoona Dassya Chowdhrain 
VETEUS 


Bamasoondari Dassya Chowdhrain. 


Where a Hindoo widow had adopted a son in pursu-~ 
ance of an authorisation to adopt which was alleged to 
have been executed by her late husband, and her 
mother-in-law sued to set aside the adoption as invalid, 
and the case turned entirely upon the genuineness of the 
authorisation, the Privy Council, in consideration of 
the nature of the suit, a would destroy not merely 
the title but also the civil status of the adopted son, 
and in consideration of the obligation which lay on the 
plaintiff to give her own evidence in support of her 
suit, declined, in the absence of any such evidence from 


* From the Judgment of Kemp and Pontifex, JJ., 
decided on the 14th February 1878, 
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plaintiff to set aside the Calcutta High Court's decision 
in favor of the defendant. The legalprohubition against 
a disqualified proprietor’s making an adoption without 
the consent of his guardian extends to an authorisati m 
to adopt, but ıs confined to the proprietors of estate; 
under the Court of Wards and does not apply to othe 
proprietors who have attained to the age of discretion. 

Defects in evidence relating to the execution of a 
deed authonsi adoption, where the intention t+? 
grant such authority has been proved or may be 
assumed, are less materul than defects in evide e 
relating to benefits conferred on various persons 1 
the disposition of a property by will. 


THis ig au appeal against the decree of 
the High Court of Calcutta, which, revers- 
ing a decree of the Subordinate Judge of 
Zillah Rajshahye, dismissed the plaintitf’. 
suit. - 

The suit was brought by a Hindoo widow, 
Jumoona Dassya, against her daughter-in- 
law, Bamasoondari Dassya, who was sued in 
her own right, and also as the gunrdian ot 
Giris Chunder Moozoomdar, whom she had 
adopted under an authority allezed to have 
been executed by her deceased husband. 
The object of the suit, which may be taken 
to bə n suit between Jamoonna Dassya nnd 
the infant adopted, was to set nside that 
adoption, and to have it declared invalid. 
Jumoona was the widow of Guru Pershad, 
who died in the year 1851. He loft, beside- 
his widow, two sons, Govind Chunder snd 
Gopal Chunder, and three daughters. On 
his death-bed he executed a wasiutnamah, 
the effect of which was to constitute In, 
widow the guardian of the two sons, und 
manager of his property during their mino- 
rities, with a direction that, on their attnin- 
ing majority, the elder should tuke a nine 
annas share, and the younger only a seven 
annas share of his estate. Govind Chunider, 
the eldest son, died in the year 1853. II» 
had, according to the custom of Hindoos, 
been married in his father’s lifetime, whiil-t 
yet a child of tender years, to another chill 
some years younger than himself. It 15 
alleged on the part of the defendants that ou 
Ins death-bed, the day before his death, he 
executed a document authorising his widow 
to adopt a son; and the truth of this allegn- 
tion is the principal question in the cause. 

If the adoption stands good, the adopte} 
son is not only entitled ns actual possessor ty 
the share of Govind Chuuder, his adoptive 
father ; but upou the death of Jumoonn, 
will, if then living, become entitled to take 
the share of the other brother, who died 
unmarried, and whilst still a child, in pe- 
ference of the sisters of his father. On the 
other hand, if the adoption is invalid, Ju- 
moona, if she survives Bamnsoondari, wil! 

gd 
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become entitled on the death of the latter to 
the share of her eldest son. 

This contingent interest is the only lacus 
standi which she has in the present suit; 
although the desire to strengthen the future 
and contingent claims of her daughters may 
have been an additional motive for bringing 
it. . 
Various questions were raised in the suit 
which are now of no moment. The only 
substantial issues are, first, whether Govind 
Chunder did execute the alleged authority 
to adopt ; and, secondly, if he did so, whe- 
ther he was by renson-of his age capable of 
executing such a document. 

Their Lordships think it will be desirable, 
in the first place, to come to a clear conclu- 
sion upon a question which has been very 
much disputed in the cause, namely, the age 
of Govind Chunder at the time of his death, 
because it is one which beats upon both the 
issues to be now determined. It bears of 
course directly upon the latter of them, and it 
bears indirectly upon the former, inasmuch as 
the older Govind Chunder was, the more pro- 
bable is it that he would desire to execute 
such a document as that in question. 

The contention in the present suit is, that 
although Bamasoondari was, at the time of 
her husband’s death, 11 or 12 years old, he 
was only between 13 and 14; that there 
was not a difference of more than t~o years 
between them. That there can any 
doubt now as to the age of Bamasoo. lari, 
is, their Lordships thiuk, impossible. It ts 
true that, immediately after her son’s death, 
Jumoona, iu a report made to the Collector, 
appears to bave stated that her daughter-in- 
law was not more than eight or nine yems 
old, and that the age of her son was 12 
years ; admitting, therefore, that there was 
n difference of three or four years between 
them. Ina subsequent proceeding, that is 
in her written statement filed in the Act IV 
case, in 1854, she expressly stated that the 
nge of her son, was greater by four years 
than that of the plaintiff. Hence, we have 
a clear admission on her part that there was 
n difference of some four’ years between the 
ages of Bamasoondari aud her husband, 
although she may have sought to make them 
both younger than they really were by 
throwing back the age of the former to 
eight or nine years. The question, however, 
of Bamasoondari’s age was solemnly tried 
and deteimined between her and her mother- 
in law ia the suit of 1860. The horoscope 
of Bamagoondari was then produced, and 
the finding of the Judge made it perfecily 
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clear that she must have been, at her hus- 
band’s death, of the age of 11 or 12 years. 
The result of that suit, no doubt, has been 
the consensus of the witnesses on both sides 
in the present suit as to the age of Baman- 
soondari. But the effect of the admission 
of Jumoona remains, and there 1s no reason 
why ve should come to any conclusion other 
than fiat the difference of age between 
Bamagoondari and her husband was thant 
which was eriginnlly stated. Their Lord- 
ships, moreower, think there is great force in 
the observations of Mr. Justice Kemp, a 

Judge admittadly of large experience as to 
native usages dad customs upon this point, 
He thinks that Hindoo marriages are usually 
arranged so that there isa difference of con- 
siderably more than one‘or two years between 
the age of the husband and wife ; and their 
Lordships think this is probable and reason- 
able. The foundation upon which marriages 
between infants, which so many philosophi- 
cal Hindoos consider one of the most objec- 
tionable of their customs, is the religious 
obligation which is supposed to lie upon 
parents of providing for their daughter, so 
soon as she is matura viro, a husband cap- 
able of procreating children; the custom 
being that when that period arrives, the 
infant wife permanently quits her father’s 
house, to which she had returned after thie 
celebration of the matringe ceremony, for 
that of her husband. Therefore, it is to be 
expected, both for pbysical and morał 
reasous, that marriages should be arranged 
so that the husband, when called upon to 
receive his wife for permanent cohabitation, 


should have attained the fall age of areal) 


cence and also the age which the law fixe 
as that of discretion. 

Their Lordships, therefore, upon the evi- 
dence, have no difficulty in coming to the 
conclusion that Govind Chunder was, at the 
time of his death, of the age of 15 or 16, 
and, therefore, of an age which, according 
to the law prevalent in Bengal, is to be 
regarded as the age of discretion. 

Their Lordships will now proceed to con- 
sider the question as to the factum of this 
instrument. 

The story told by Bharut Chunder Roy, the 
father of Bamasoondari, and therefore the 
most important witness on that side, is in 
effect this, that the day before the execution 
of the instrument he had a conversation with 
Govind, and represented that he ought to 
execute a deed of permission to adopt a son ; 
that Govind assgnted to this; that the wit- 
ness afterwards cemmunicated what had so 
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passed to Jumoona, and that she finally said, 
“ Then, my child, write and give permission 
toadopta son.” A good deal of criticism 
has been applied to the reasons for giving a 
power to adopt which Bharut Chunder says 
he assigned on this occasion. Their Lord- 
ships think that the more plausible construc- 
tion to be put on what he swears then 
said is, that he had had in view the s posed 
spiritual advantages which his ddapghter 
might derive from having an gdopted son ; 
advantages which seem to ba considered of 
some value, though not perhaps of the snme 
value that they are to an adoptive futher. 
It is then sworn that on thatsday the draft 
of the deed of permission was begun, but 
that it was not finally finished until the next 
day. There is some obscurity as to the 
preparation of this draft, and the actual 
giving of instructions for it by Govind 
Chunder. And if this were a case in which 
a will was propounded, giving benefits to 
various parties and making a disposition of 
property, as to which it would be necessary 
to satisfy the Court that the testator fully 
knew what he was about, the evidence would 
be extremely defective. But when the 
question is only as to the mode of carrying 
out a permission to adopt, to which the party 
had signified his assent, the defect in the 
evidence becomes less material. It is, how- 
ever, an observation that may fairly be 
made for the plaintiff that there is not such 
satisfactory evidence as to this draft as their 
Lordships might expect to fiud. The lapse 
of time since the transaction may in some 
degiee account for this. According to the 


’ case for, the defendants this draft was fair 
. copied on the day preceding the death of 


Govind Chunder, upon a stamped paper pur- 
chased on that day ut Nattore, a place which 
appears to be at the distance of 10 or 12 
miles from the family house where the deed 
was executed. This fair copy is said to 
have been made by a person other than the 
person who wrote the draft. The latter ig 
suid by some of the witnesses to have been 
one Bagchi, and the writer of the fair copy 
is said by all the witnesses who depose in 
favour of the instrument to have been Ram- 
narain Sitcar, 

Bharut Chunder further states that this 
fair copy was executed by Govind Chunder, 
and that Jumoona then went into the inner 
apartments, and brought out Bamasoondari, 
to whom the completed instrument was deli- 
vered by Govind Chunder. The witnesses 
for the plaintiff, on the other hand, whilst 
they contend that no such trangaction ever 


took place, assert that Govind Chunder was 
on that day speechless and incapable of doing 
what he is said to have done; that Buma- 
soondari was not in the house, but was then 
living at her father’s house; and that, 
although sent for, she was unable to come for 
want of a palki. 

In this conflict of evidence, their Lord- 
ships are not able to form a confident opinion 
as to the credibility of one set of witnesses 
nas opposed to the other; and they have not 
in this cause the advantage of having a clear 
expression of opinion by the Judge of fist 
instance as to the demeanonor, and conse- 
quent credibility, of those witnesses when 
produced before him. His judgment, which 
was in favor of the plaintiff, proceeds 
first upon the assumption that it was 
impossible to purchase the stamped paper 
at Nattore, and to have the deed engrossed 
and executed upon the same day; uext, 
upon the general improbability of the traus- 
action; and further upon certain appeni- 
ances upon the document in connection with 
the signatures of Ramnarain Sirear, and 
other subscribing witnesses. He, no doubt, 
also intimates his belief in the testimony 
given for the plaintiff to the effect that on 
the day in question Govind Chunder was 
speechless. 

The learned Judges of the High Court 
have dealt with two of the above poirts. 
They seem to have satisfied themselves, 
and their Lordships are not prepared to 
impugn tbeir conclusion, that the stamped 
paper on which the document propounded 
is written, might, though purchased on the 
morning cf the day of execution, have 
reached the house in time to have the 
document engrossed and execated, as it is 
snid to have been engrossed and executed, 
They, having the original before them, 
were further of opinion that the appearances 
which have been referred to were not such 
as to excite any grave suspicion touching 
the genuineness of the document. They 
also, with better means of judging thau 
their Lordships can have, came to the 
conclusion that the witnesses for the defend- 
ant were of n more respectable and indepen- 
dent class than the wiinesses produced by 
the plaintiff. 

There are two disputed facts relating to 
the trausaction which, if established, would 
go far to prove the defendant’s case. The 
first is the presence of Bamasoonduri. 
Their Lordships agree with the High Court 
in thinking that the story told by the plam- 
tiffs wituesses in order to account for the 
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alleged absenge of Bamasoondari is any- 
thing but satisfactory. The young man is 
shown to have been ill for several days. It 
is sworn ou the other side that Bamasoon- 
dari was living in her husband’s house, 
and had been there a month at least, or two 
months, previous to his death. Her age 
renders that probable; but even if fiom 
any accidental cause she happened, when 
her husband was tuken ill, to have been 
nt her father’s house, their Lordships think 
that the suggested want of conveyauce, 
considering the apparent position of the 
family, is wholly improbable, and a story 
which the learned Judges of the High Court 
were justified in disbelieving. They there- 
Tore believe that Bathasoondarit was present 
on that occasion ; and that is a fact which 
necessarily affects most materially the credit 
due to the plaintiffs witnesses. 

Then, again, there is the alleged concur- 
rence of Jumoona. Jumoona has not been 
exnmined as a witness in this cause. The 
renson why she was not examined can 
kardly be the prejudice of natives of posi- 
tion to appear as witnesses, since she pro- 
duced ag her witnesses upon the point of 
Govind’s age her own daughters. She was 
the most important witness in her own case, 
both upon the point of the age of her son, 
and upon her alleged consent to the execu- 
tion of the document. That the document, 
if executed at all, should have ‘been executed 
without ber consent, is their Lordsdips think, 
in the highest degree improbable. It is 
well known what the position of a mother 
in a Hindoo family is; what influence, 
although she may not be concerned at all 
in the management of the property, she 
exercises over the family ; what respect is 
paid to her opinion. Nor is the influence 
of a mother likely to be least when her son, 
a youth, is dying in the house. Then, 
again, the relation of this lady to Govind 
was not merely that of a Hindoo mother 
to her son. She was, under the will of 
her husband, invested with the manage- 
ment of the property duting the minority 
of her son, who was still in law a minor. 
In fact, to all intents and purposes she must 
have been at that time the mistress of the 
house. Her alleged concurrence was thus 
a point which it was most material for her 
to contradict by ber own testimony given 
in the cause, and subject to the test of 
cross-examination. 

Their Lordships, in making this observa- 
tion, are not insensible to the nature of the 
suit. It is one in which she, upon a remote 
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and Gontingent interest, an interest which 
will probably never accrue to her, comes 
into Court, not only to ‘destroy the title of 
a person in possession of an estate, but to 
destroy his civil status; and therefore a 
more than ordinary burden of proof lies 
upon her. 

A ggod deal has been said as to what 
took after Govind Chunder’s death. 
It is Merfectly clear that the existence of 
this documént was asserted by Bama- 
soondari and*those who acted for her as 
early as 1854, when she made an applica- 
tion under the Act of 1841. Afterwards 
she tried to gét possession of her husbaud’s 
share of the property ; and an Act IV 
proceeding was commenced in the same 
month of August 1854. From the schedule 
of deeds which forms part of the proceed- 
ings in that case, it appears that the docu- 
ment was then actually pioduced and filed 
in Court. On the other hand, Jumoona 
seems then, aud indeed from the time at 
which she made her report of her son’s 
denth to the Collector, persistently to have 
disputed the existence of a valid authority 
to adopt. If, therefore, she really concurred 
in the alleged transaction, there must™ have 
heen n subsequent quarrel very shortly after 
Govind’s death. Originally Bharut Chunder 
and she must have been upon good terms, 
since she is expressly enjoined by hber 
husband’s wasiutnamah to have regard to 
his experience, and to consult him upon 
all matters of importance. It is not im- 
probnble that a rupture took place when, 
nt his instigation or under his influence, 
his daughter first asserted ber right to the 
possession of her husband’s shure of the 
property, which she clearly did before 
August 1854, and that thereupon the 
mother determined to set her fice against 
the alleged right to adopt. But if she 
honestly repudiated the document, there is 
no evidence of a quarrel, and that is a 
circumstance in_ favour of her. Weighing 
the whole evidence as to the execution of 
this document, and considering how im- 
portant the testimony of Jumoona was, and 
that in omitting to give it she has at least 
failed to produce the best evidence in her 
power in support of her own case, their 
Lordships are of opinion that they have not 
sufficient grounds, whatever doubts they 
may entertain as to certain parts of the 
evidence for the defendant, for interfering 
with the finding of the High Court. They 
desire to state thaj in coming to that conclu- 
sion they do not rely upon the evidence 
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which has been given on the part of the 
defendant, to the effect that Jumoona, as 
late as 1865, when the ceremonies of the 
adoption were performed in the family 
house, was present, and made gifts to the 
adopted sou. This fuct is not spoken to 
by Bharut Chunder himself. It is not 
spoken to by two independent witnesses 


who have no concern with the dispmte as 
to the execution of the authority to dopt, 
and only come to depose to the performance 


of the ceremonies; it is in fitself highly 
improbable, considering the hostility in 
which the parties had previously been ; it 
is opposed to the evidence pf the family 
priest, who says that Jumoona positively 
forbade bis taking” part in those cere- 
monies ; and it is only to be accounted 
for by the ingenious suggestion of Mr. 
Bell, of a subsequent reconcilation and a 
second rupture subsequent to that; all 
which ig mere speculation, Their Lord- 
ships do not positively afirm that the 
defendant’s witnesses who depose to this 
fact have forsworn themselves; they only 
gay that it has not been proved to their 
satisfaction, and does not at all influence 
their judgment. 


The only remaining point is that taken 
by Mr. Doyne, to the effect that nlthough 
Govind Chunder may have been of the age 
of discretion according to the Hindoo law, 
as prevailing in Bengal, he was still a minor 
under Regulation XXVI of 1798, and that 
under the 38rd section of the prior Regulation 
X of 1793 he could not make the adoption 
without the consent of his guardian. The 
last-mentioned enactment prohibits a dis- 
qualified proprietor from making an adop 
tion, except with the sanction of the Court 
of Wards ; aud it has been determined by 
the Sudder Court in the case cited—a case 
which afterwards came here, though not on 
the same point—that the prohibition applies 
equally to an authority to adopt and to an 
actual adoption. But the words of the 38rd 
section of Regulation X of 1798 would 
seem to confine its operation to persons who 
àre under the guardianship of the Court of 
Wards, And we have the judgment of Mr. 
Justice Mitter, to the effect that where a 
minor is not under the Court of Wards, but 
has attained years of discretion according to 
the Hindoo law, he is capable of executing 
such an instrument as this. If then the case 
actually turned upon this point, their Lord- 
ships’ opinion would have been that Govind 
Chunder was not incapacitated from execut- 
ing this instrument by weason of his not 
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having attained the age of 18 years. If, 
however, the consent of Jumoona was, us 
their Lordships think they mast take it to 
have been, given to the execution of the 
instrument, the particular objection thus 
taken by Mr. Doyne would not arise. 

Their Lordships have dealt with this case 
as if the question were one fairly open for 
trial between the parties. They give uo 
opinion as to what the effect of a decree iu 
such a suit may be, whether one in favour of 
the adoption is biuding against any rever- 
sioner except the plaintiff, or whether, on 
the other hand, a decision adverse to the 
adoption would bind the adopted gon as 
between himself and anybody except the 
plaintiff. All their Lordships ean do on the 
present occasion is to say that Jumoona his 
not made out her right to have this adoption 
declared invalid, and they must humbly 
advise Her Majesty to affirm the judgmeut 
under appeal, and to dismiss this appeal 
with costs, 


The 11th February 1876. 
Present : 


Sir Jamesa W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sır Robert 
P. Collier. 


Escheai—Escheat of Permanent Under-tenure— 
Trust or Charge on escheated Estate. 


On Appeal from the High Court of Judica- 
ture at Fort William ın Bengal. 


Ranee Sonet Kooer 
VETSUS 
Mirza Himmut Bahadoor, 


Where a Hindoo father created a mokururee tenure 
within his zemindai in favour of his illegitimate 
daughter by a Mahomedan lady, and the lawful widows 
of we father sought to resume the. tenure on the death 
of the illegitimate daughter without heirs; TELD, that 
where there 18 a failure of heirs the Ciown, by the 
general prerogative, will take the property by escheat, 
but wil take it subject to any trusts or chaige affectin= 
it: HKLD, also, that there is nothing in the nature of a 
mokurruree under-tenure, which might be sold or othe-- 
se alienated, independently of the parent estate, (9 
prevent the Crown from 1t subject to the reu 
Teserved upon it by the zemindar, 


THe question raised by this appeal, 
though short, is somewhat novel, and thera 
appears to be little positive authority upon 
it. 

* From the Judgment of L. S. Jackson and Aunshie, 
JJ., decided on the 28rd May 1871, 
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It appears that Rajah Modenarain Singh, 
being a Hindbo zemindar, but having an 
illegitimate family by a Mahomedan lady 
domiciled in his house, granted themokurruree 
in question in the name of one of the infant 
daughters of that family, Shurfoonnissa 
Begum. The grant was clearly intended to 
create an absolute and hereditary mokurruree 
tenure, inasmuch as it contains the essential 
words, “ generation to generation” which in 
documents of that kind have always been 
considered to have that effect; and their 
Lordships do not find in the particular docu- 
ment any special terms which would distin- 
guish it from a giant of an ordinary mokur- 
ruree istimraree tenure. It is clear on the 
evidence that Shurfoonnissa Begum died 
before her father, and not very long after the 
creation of the tenure; and further, that 
after her death, the father during his life, 
and afterwards his widows, who, by the 
Hindoo law, are his heirs, continued to receive 
the rent reserved from those in possession of 
the lands, the receipts for such rent being, 
with one exception, taken in the name of 
Shurfoonnissa, the original grantee, and in 
that exceptional case in the name of Burratee 
Begum, her mother. One of the questions 
raised by Mr. Doyne is, what effect ought to 
be given to that reception of rent as a 
recoguition of the tenure and au answer to 
the present claim to resume the lands includ- 
ed in it. 

From this receipt of rent after the death 
of Shurfoonuissa, which must have been well 
known in’ the family, an inference may 
undoubtedly be drawn that the zemindar 
either originally intended to make the grant 
for the benefit generally of bis illegitimate 
family, or after the death of his daughter was 
willing. that it should have that effect; and 
it is difficult to suppose that the widows 
were not for some time willing to act on 
some such view of the transaction. It is im- 
possible, therefore, to treat the parties in 
possession as mere trespassers. The recogni- 
tion of their interest by the receipt of rent 
from them would constitute some kind of 
tenancy requiting to be determined by notice 
or otherwise. Their Lordships, however, 
are not prepared to say that this circumstance 
is of itself sufficient to defeat the claim of 
the plaintiff in this suit, They think that 
the ground upon which the decision of the 
High Court is to be supported, if supported 
at ull, is that the plaintiff in the suit is not 
the person who, assuming the parties in 
possession to have no legal title, is entitled to 
recover the laud by the destruction of the 


tenure. That, of course, raises the question 
which the High Court has dealt with ; namely, 
whether, on the death of Shurfoonnissa 
without heirs, the right to the possession of 
the land reverted to the original grantor, or 
whether the tenure on such a failure of heirs 
should be taken to have escheated to the 
Crown. 

Th@ doctrine of escheat to the Crown in 
the cfse of a vacant inheritance was much 
considered hy this Court in the case of The 
Collector of Wasulipatam and Cavaly Ven- 
cata Narratnapah, which is reported in the 
8th volume of Moore’s Reports, Indian 
Appeals, pag 500. In that case the property 
in question was a zemindari. The last male 
zemindar had died, leaving a widow, who 
took a widow’s estate, and upon her death 
there were no heirs of her husband to inherit 
the zemindu1i. The zemindar was, how- 
ever, a Brahmin ; and the point raised in the 
suit was that on,that ground the estate was 
not subject to the law of escheat. This 
contention was founded on the text of Menv, 
which says, “The property of a Brahmana 
“shall never be taken by the king; this is 
“ fixed law ;” and also on a passnge in Nareda, 
where itis snid, “If there be no heir ofa 
“ Brahmana’s wealth on his demise it must 
“be given to a Brubmana, otherwise the king 
“is tainted with sin.” It seems to have been 
admitted in that case that the British Govern- 
ment had at least the same rights that the 
ruling power would have had under the 
Hindoo Jaw, the question being whether that 
limitation which the Hindoo law was said to 
impose ou the right of the Hindoo Raja or 
King was to prevail against or fetter the 
rights of the Crown. Lord Justice Knight 
Bruce, delivering the judgment of this Com- 
mittee, suid :—‘ It appears to their Lordships 
“ that, according to Hindoo law, the title of 
“the king by escheat to the property of a 
“ Brahmin dying without heirs ought, as in 
‘any other case, to prevail against any claim- 
“ant who cannot show a better title; and 
“that the only question that arises upon the 
“ authorities is whether Brahminical property 
“so taken is in the hands of the king 
“ subject to a trust in favour of Brahmins.” 
And in a subsequent passage of the Judg- 
ment he went on to say :—“ Their Lordships, 
“ however, are not satisfled that the Sudder 
* Court was not in error when it treated the 
“nappellant’s claim as wholly and merely 
“determinable by Hindoo law. They con- 
“ceive that the title which he sets up may 
“ rest on grounds of general or universal law. 
“ The last owner fof the property in question 
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“in this suit derived her title under an ex- | 


“press grant from the Government to her 
“husband, a Brahmin, whom she succeeded 
. “as heiress-at-law. If upon her death there 
“bad been any heirs of her husband, those 
“heirs must have been ascertained by the 
“principles of the Hindoo law; but by 
“reason of the prevalence of a state af law 
“in the mofussil, which renders the hscer- 
“tainment of the heirs to take on the Meath 
“of an owner of property a qhestion sub- 
“ stantially dependent on the Matus of that 
“owner. Thus the property being origiually 
“and remaining alienable mighf have passed 
“by acts inter vivos in succession to British 
“subject, to foreign European owner, to 
“ Armenian, to Jew, to Hindoo, to Mahome- 
“dan, to Parsee, or to any other person, 
“whatever his race, religion, or country. 
‘ According to the law administered by the 
“ Provincial Courts of British India, on the 
“death of any owner being absolute owner, 
“any question touching the inheritance from 
“him of his property is determinable in a 
“manner personal to the last owner. This 
“system is made the rule for Hindoos and 
“ Mahomedans by positive regulation ; in 
“other cases it rests upon the course of judi- 
“cial decisions.” And the final conclusion of 
the Committee was this :—‘* Their Lordships’ 
& opinion is in favour of the general right of 
“ the Crown to take by escheat the land ofa 
“ Hindoo subject, though a Brahmin, dying 
“ without heirs ; and they think that the claim 
“of the appellant to the zemindari in 
“ question (subject or not subject to a trust) 
“ ought to prevail, unless it has been abso- 
“ jutely, or to the extent of a valid and sub- 
“ sisting charge, defeated by the acts of the 
“widow Lutchmedavamah in her lifetime. 
“ IJn the latter case the Government will of 
“ course be entitled to the property, subject 
“ to the charge.” In ao subsequent case 
relating to the same estate, and reported in 
the 11th Moore’s I. A., p. 619, the question 
was between the Collector, representing the 
Governmeut, and a person claiming to have 
a valid and subsisting charge by an act of 
the widow, a charge which the widow was 
competent to create ; and it was held that 
the Government took subject to the charge, 
andthe suit was dismissed, but without 
prejudice to the right of the Collector, as 
representing the Crown, to redeem the 
charge and recover the estate. The property, 
no doubt, in this case was a zemindari; but 
the decision seems to establish the principle, 
that where there is a failure of heirs, the 
Crown, by the general prerogative, will take 
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the property by escheat, but will take it 
subject to any trusts or charges affecting it. 
There, therefore, seems to be nothing in the 
vature of the tenure which should prevent 
the Crown from so taking a mukuriuree, 
subject to the payment of the rent reserved 
upon it. 

It has been argued, however, that this 
mokur: uree, not being an independent zemin- 
dari, but being carved out of a zemindari, 
stands upon a peculiar footing, and that, 
upon the failure of heirs, the zemiudar takes 
by right of reversion, or, if not strictly by 
right of reversion, that the tenure eschents 
tohim as the superior lord, rather than to 
the Crown. The mokurruree was clearly 
an absolute interest. It was also an alien- 
able interest. It might have been seized 
and sold, as Mr. Doyne has shown, under 
Act X of 1859, even in a suit for rent. It 
could not have been forfeited for the non- 
payment of rent; for in such a case the 
zemindar could only have caused it to be 
seized, put up for sale, aud sold to the 
highest bidder. It is, therefore, property 
which, like that in the case above cited, 
might have passed to any purchaser, what- 
ever his nationality, or by whatever law he 
was to be goverved. It cannot, their Lord- 
ships think, be successfully argued that, 
having so passed, the estate would have 
determined upon the death of Shurfoonnissa 
(supposing it had been sold in her lifetime) 
without heirs ; for the grant contains no 
provision for the lessee of the estate created 
in such event. There seems, therefore, to 
be no ground for saying that the lands have 
reverted in the proper sense of the term to 
the zemindar; and the only question is, 
whether, on the failure of heirs of the Inst 
possessor, he is entitled to take a tenure 
subordinate to and carved out of his zemin- 
dari by escheat. 

Their Lordships are of opinion that there 
is no authority upon which the power of 
taking by escheat can be attributed to the 
zemindar. ‘The principles of English feudal 
law are clearly inapplicable to a Hindoo 
zemindar, On the other hand, it is clear 
that, if the zemindar has vot sucha right, 
the general right of the Crown subsists, and 
must prevail. 

On the whole, therefore, their Lordships 
think that the High Court have come to a 
correct conclusion in holding that, supposing 
the parties in possession have nothing but 
their possession to depend upon (a question 
on which their Lordships give no opiuion), 
the superior title, under which alone they 
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can be ousted from possession of the lands, 
is not in the zemindar or his representatives, 
but in the Ciown. They will, therefore, 
humbly advise Her Majesty to affirm the 
decree under appeal, and to dismisa this 
appeal with costs. 


The 10th March 1876. 
Present : 


Sir James W. Colvile, Sir Barnes Pencock, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. 


Reformation of Chur—AUurion—Right of 
` original Owner. 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal.* 


Rani Sarat Sundari Debya and another 
versus 


Soorjya Kant Acharjya and another. 


Where land re-forms by alluvion on a site capable of 
identification, the right of the owner of the orginal 
site to the chur is indisputable. 


In this case the respondents were plain- 
tiffs, and they sought to recover from the 
nppellants, who were defendants, possession 
of certain chur land thrown up by the river 
Jamoona, which we may take to be accurately 
described upon the Ameen’s map, and to be 
that which has been throughout the proceed- 
ings called “ C.” The title which the plain- 
tiffs sought to establish was that this land 
had, in consequence of the recession of the 
river Jamoona, and by gradual accretion, 
become part of the village of Juggutpoora, 
which forms part of hig zemiodnri. 

The former history of the land appears 
to be this. Some time before 1851 or 1852, 
a certain chur, which the defendants say 
was upon the same site as the existing “C,” 
was thrown up by the river. We may call 
this the original “C.” Of the anterior his- 
tory of the site there is not much evidence ; 
but it is certainly probable that the river, 
which seems to be of a peculiarly unruly 
character, had formerly diluviated the Jands 
of the defendants, and that the original “C” 
was a re-formation upon what had previously 
been their land. But, however that may be, 
it is perfectly clear that in the Thakbust 
proceedings of 1852 or 1853 this original 
“C”? was treated as the land of the defend- 
ants, and was designated Mouzah Soosooa. 





* From the Judgment of Kemp and Glover, JJ., 
decided on the 17th Apil 1878, 


It farther appears that these proceedings did 
not take place behind the back of those 
whont the prasent plaintiffs represent, but 
that there was an application and a proceed- 
ing before the Collector for the rectification ` 
of the boundary of this Mouzah Soosooa as 
at first demarented. That proceeding is set 
forth gt pnge 68 of the record ; and looking 
at it and at the mnp, their Lordships con- 
ceivegthat at that angle in the Thakbust map 
of Mouzah 4 Soosooa which lies between 
Nos. 35 and ®7, the Thakbust officers had 
origivally included a certain small chur in 
the mouzah, and that upon an application 
to the Collectér, both parties being present 
before him, the boundary was -rectified by 
giving that small chur to Juggutpoora, and 
making the coloured river, a8 1¢ now stands, 
form the eastern boundary of Mouzah 
Soosooa, from.No. 35 to No. 49. 

Now, can it be doubted that if this original 
“©” had never been submerged again, tha 
defendants would bnve had a perfectly good 
title to it as against the plaintiff, and pro- 
bably as against all the world ? It however 
appears that the river after travelling to the 
east, travelled back again to the west, dilu- 
viatiog the original “C,” and then dividing 
at one point into two channels, threw up the 
churs which are marked iu the map as “A” 
and “ B;” that some litle time afterwards 
the existing “C ” appeared ; that the defend- 
ants took possession of it, and have ever 
since been in possession. This must have 
taken place some time between 1861 ‘and 
1866; for in the latter year the defendants 
claimed “A” and “ B,” treating them as an 
accretion to “C,” but failed in that suit. There 
was at that time, as clearly appears from the 
final judgment of the High Court, a definite 
channel, though not the main channel of the 
river, between ‘C” and “A” and “B,” 
which formed the eastern boundary of “C? 
and the western boundary of “B.” The 
result of that suit was that “ A” and “B” 
fell to Juggutpoora; and nothing more was 
done till the yerr 1870, the defendants 
remaining in possession of “C.” 

One point taken by Mr. Bompas is that 
the defendants never acquired a permanent 
title to the original “C;” or, at all events, 
that when that chur was again washed away 
by the river, it fell into the domain of the 
Crown or State; and therefore that the 
defendants cnnnot claim the existing “C ” 
as a re-formation on their land; but that the 
title to it must be determined by the Jaw of 
gradual accretion. Their Lordships cannot 
accede to this argument, They conceive 
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that if the existiug “ C” can be identified as 
n re-formation on the site of the original 
“C” that was demarcated as Mouzah Soosoon 
in 1852, the general law must prevail. Ie 
is well known that ns to that general law 
there has been some doubt and confusion in 
the Courts of India; and that notwithstand- 
ing the decision of this Board in the, case of 
Mussamut Imam Bandi v. Hurgoving Ghose, 
4th Moore’s I. A., the Indian decisiogps have 
been conflicting upon this pognt,—tRe right 
principle having been laid dd@wn by a Full 
Bench of the High Court presided over by 
Sir Barnes Pencock, although subsequently 
disaffirmed by another Ful Bench of the 
same Court. Until the law was finally set 
right by this Committee it cannot be said to 
have been well settled in the Courts of India, 
and there are traces of this uncertainty and 
confusion in the earlier proceedings set out 
in the present record. It is now, however, 
admitted, that the case of Lopes v. Muddun 
Mohun Thakbor, 13th Moore’s I. A., p. 472, 
and the subsequent decisions of this Board 
must govern the present question, so tlint 
even if the present defendants were plaintiffs 
in the cause, and could make out that the 
land claimed was a re-formation upon land 
which had belonged to them, they would be 
entitled to recover it from a party in posses- 
sion. 

A fortiori they are entitled to defend their 
possession against a party who sets up against 
them the law of gradual accretion. 

The case seems to have been very well 
tried in the Court of first instance, und the 
facts come out much more clearly than in 
these chur cases they generally do. The 
Ameen who made the local investigation 
came to the conclusion, upon grounds which 
appear to their Lordships to be satisfuctory, 
that this new “ C” wus a re-formation upon 
the site of the original “ C;” and the Zillah 
Court, acting upon that, dismissed the suit, 
making a decree in fuvour of the defendants. 
The cause then went to the High Court, aud 
that Court, throwing some discredit on the 
report of the Ameen, came to the conclusion, 
that by gradual aud imperceptible accretion, 
and by virtue of the law relating to such 
accretion, “C? had become an adjunct to 
Juggutpoora. To their Lordships it appears 
that nothing which is said in the judgment of 
the High Court substantially affects the cre- 
dit due to the report of the Ameen; and 
they think that in cases of this kind it is 
always desirable, if possible, to give effect to 
the local investigation made by an experi- 
enced officer upon a viewsof the place. 
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material finding of the Ameen is this: he 
was asked to say “ whethef it was truo thar 
“when the chur, now the land in dispute, 
“formed, thera were deep and flowing soltas 
“of the river Jamoona hoth on the east and 
“west of it;? nnd he finds that while thero 
“wns deep water flowing on the enst and 
“west of the disputed land, the disputed 
“land began to form, as has been montioncd 
 ahove,” 

In the teeth of this finding it is difficult, 
if not impossible, to say thut the existing 
“O”? was an accretion, in the proper sense of 
the term, to “B.” Andon the other baud, 
the investigation of the Ameen, and tho 
messurements which he made, seem clearly 
to establish that the greater portion of the 
land in question has re-formed upon a site 
capable of being identified as the site of tle 
Mouzah Soosoon, which was the subject of 
the Thnkbust proceedings in 1852. 

Iu these circumstauces their Lordship, 
think that the judgment of the Lower Coui: 
was the right judgment, and they must 
humbly advise Her Majesty to reverse the 
judgment of the High Court, and in lieu 
thereof to make an order dismissing the 
appeal to the High Court, with costs in that 
Court, and affirming the jadgment of ths 
Zillah Court. ‘The appellants must ul-9 
have the costs of this appeal. 


The loth April 1876. 


Present : 


The Howble Sir Richard Garth, At, Chief 
Justice, and the Hon’ble C. Pontifex, 
Judge. 

Sals of a Tea Estate—Mortgage—Proority of 

Lien — Advances. 

Appeal from a decision passed by the 
Hon'ble A. G. Macpherson, one of the 
Judges of this Court, exercising the 
Original Civil Jurisdictton, dated the 
Tth September 1875. 


L. P. D. Broughton (Defendant) Appellant, 


TerTsus 


W. Spink and otbers (Plaintiffs) 
Respondents. 


Mr. C. C. Macrae for Appellant. 
Mr. Jackson for Respondents. 


Where a firm had purchased a moiety in atea c’'uvr 
aud engaged to pay all its workiug expenses, on th 
30 
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condition that the purchase-money should be a charge 
on the estate and begopaid from its produce before any 
profits ware declared, and that the workug expenses 
should be repayable in tlre same manner as the par- 
chase-money of the moiety, HELD that the firm had a 
charge upon the original owne1’s moiety in priority 
to a Bank mortgage which had been effected on it after 
the conveyance of the first moiety to the purchasing 
firm. 

On a question arising as to the price at which the 
flim should secure the whole proparty, HELD also, that 
the original owner’s moiety should be purchased at the 

‘price at which the Bank’s surveyor had valued it, and not 
at the market value at the time of the purchase, because 
the original owner having died in the interval, and the 
firm having been allowed to recover no portion of the 
advances which it had made for the working of the estate 
after his decease, it could’ not be required to pny agan 
for the improvement in value of the estate which had 
resulted from its own advances. 


Garth, C.J.—Tuis appeal comes before 
us in a suit for administering the estate of 
the late Thomas Emerson Curter deceased. 

The appellants are the Bauk of Hindoos- 
tan, China, and Japan, who contend that 
Mr. Justice Macpherson has, in his decree 
in the Court below, erroneously deeided 
certain questions arising in the suit as 
between them and Messrs. Thacker, Spink 
& Co., the defendants. 

The facts are these :— 

Mr. Carter, the deceased, being possessed 
of a large tea plautation in Assam, which he 
had no means to cultivate effectively, on the 
22nd of July 1862, entered into an agree- 
ment with Messrs. Thacker and Spink (and 
nlso a Mr. Parbury, who is since dead), of 
Calcutta, by which he agreed to sell, aud 
they agreed to purchase, a moiety of the said 
ten plantations and estates then belonging 
to Mr. Carter, at a price, which was to be 
ascertained, of one-half of the entire sum 
which hnd been expended on the property 
by Mr. Carter. 

The 3rd clause of the agreement provides 
that the price of the moiety, when pnid by 
Messrs. 'Fhaeker and Spink, should stand in 
the books aud accounts of the estate asa 
charge thereon, beuring interest at 5 per cent. 

er nnnum, and should be paid to the firm 
of Thacker, Spink & Co. out of the pro- 
duce of the said estate, before any division 
of the profits or gams thereof. 

Then the 4th clause, which is the material 
one, stutes that Messrs. Thacker and Spink 
should provide all funds necessary for culti- 
vating, clenring and carrying on the said 
jands and plantations, which shall bear the 
like interest, and be repayable in like man- 
ner as is stipulated in respect to the monies 
mentioned tn the 8rd clause. 

It is then provided that Mr. Carter shall 
manage the cultivation of the estate subjeet 


to the approval of Messrs. Thacker and 
Spink, and that subject to the payments 
referred to in elauses 3 and 4 the net profits 
of the estates should be paid, one-half to 
Mr. Carter and the other half to Messrs. 
Thacker and Spink ; nnd there is also a 
further clause to the effect that Mr. 
Carter should, when called upon to do 80, 
convey Messrs. Thaeker and Spink’s moiety 
as they Bhould require. 


In adcordange with this last stipulation, 
Messrs. Thacher nud Spink’s moiety was 
conveyed to them by a deed dated the 30th 
October 1865 „and on the following day, 
tle 8Ist Octobé&y 1865, Mr. Carter mort- 
gaged the moiety of the property which 
remained vested in himself to the Bank of 
Hindoostan, Ching and Japan, to secure cer- 
tain sums advanced und to be advanced to 
him by the Bank ;—but it was expressly 
stipuluted in the mortgage deed, that the 
Bank’s ivterest was to be subject to the 


‘nereement of the 22nd July 1862. 


Mr, Oarter died on the 2ud day of June 
1872 ; and that it nppears that between the 
22nd July 1862 (the date of the agreement) 
nnd Mr. Carter’s death, Messrs. Thacker and 
Spink hnd expended very large sums of 
mouey in the eultivation aud maintenance of 
the plantations, which sums, after taking 
into account the value of the produce, left a 
bulance in Messrs. Thacker and Spink’s: 
favor of Re. 3,67,3867-7-3. 


Subsequently to Mr. Carters death, 
Messrs. Thacker and Spink continued i 
possession of the plantations and expended 
upon them further sums which, after deduct- 
ing the value of the produce, left a balance 
due to them of Rs. 3,43,620-0-5. 

Under these circumstances the learned’ 
Judge in the Court below decided that, under 
the ngreemont of the 22nd duly 1862, 
Messyvs. Thacker and Spink had a charge 
upon Mr, Carter’s moiety of the plantations 
in priority to the Bunk’s mortgage, for the 
balance claimed by them up to Mr. Carters 
death ; but not for the sums subsequently 
expended; avd further that the proper mode 
of adjusting the question between the parties 
was that Messrs. Thacker and Spink should 
tnke over the plantations at the price of 
Re. 2,25,000, which was the sum at which 
they were valued by the Bank’s surveyor 
for their own purposes at the time of Car- 
ter’s death. 

Against this decree the Bauk have now 
appeuled, and it has been contended that 
they have a prior flaim upon the estates fav 
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their moriguge debt, upon the ground that 
by the terms of the 3:d clause of the agree- 
ment, the advances made by Messrs. Thacker 
and Spink were to be charged, not apon the 
land itself, but only upon the produce of the 
land ; whereas the Bauk under the mortgage 
deed had a charge on the laad itself. 


There wasalso this second point raised upon 
appeal, that the learned Judge was i pa in 
allowing Messrs. Thacker and Spink ġo take 
over the assets of the partners¥ip at šo low 
a valuation as Rs. 2,25,000, and that the just 
and proper course would be that, if they 
were allowed to take over the property nt 
all, they should do so at whatever might be 
found to be its present value. 

We are of opinion, however, that the 
_ Gecisivn of the learned Judge was perfectly 
right upon both points. By the 2nd 
clnuse of the agreement the price of Messrs. 
Thacker and Spink’s moiety was- to be a 
charge upon the property itself, ns well as 
upon its produce, and Messrs. Thacker and 
Spink were entitled to look to both these 
sources for the repayment of the purchase- 
money ; and then by the 4th clause, under 
which Messrs. Thacker and Spink agreed 
to make the requisite udvances for carrying 
on the cultivation, &c., it is stipulated that 
the ndvances were to be repayable in the 
same way as the price of the moiety, that 
is, ont of the produce of the plantations,— 
if that sufficed; and if n t, then by a 
charge upon the Jand itself. 

As regards the second point, it must be 
borne in mind, that Messrs. ‘Thacker aud 
Spink ‘were only allowed the balance of their 
advances up to the date of Mr. Carter's 
death ; and therefore in adjusting their 
rights, as against Mr. Carter’s estate,’ it is 
clear that they should be allowed to take 
over the estate at what it was worth at that 
time. And we think that the Court below 
was justified in tuking the valuation of the 
Bank’s surveyor as the index of what the 
estate was really worth. 

If taken at its present value, Messrs. 
‘Thacker and Spink, who have been allowed 
no portion of the advances which they have 
made since Mr. Carter’s death, would have 
to pay for the laud the enhanced price 
which it would now command by reason 
of those advances having been expended 
upon if. . 

The result is therefore that we quite agree 
with the decision of the Court below, and 
dismiss the appeal, with costs on scale No. 2. 


——} \ 
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The 20th April 1876. 
Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Rent-free Claim— Consideration— Water- 
Supply— Temples. 


Case No. 1633 of 1874. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
4th May 1874, affirming a decision ef 
the Moonsiff of Raneegunge, dated the 
8lst December 1873. 


The Bengal Coal Company Limited 
(Plaintiffs) Appellants, 


VeErsns 


Hur Dyal Marwaree (Defendant) 
Ltespondent, 


Mr. Atkinson for Appellants. 


Baboo Chunder Madhub Ghose for 
Respondent. 


Where the manager of a Coal Company had allowed 
persons to settle on the lands of the Company, on con- 
ditions about which a dispute arose, and the Com- 
pany sought to asseas the land to rent, and the tenants 
claimed to hold it rent-free, HELD by the High Court 
that ın the case of one plot on which the tenant had 
agreed to dig wells and had done go, the water which 
the villagers on the Company’s estate drew from tho srid 
wells, was in the nature of a fair consideiation for the 
land; and that, though the land was agsessible to rent, 
the Company could not assess it so long as the villagers 
were supplied with water. In regard to another plot, 
however, in which some temples had been erected, 
HELD’ that the temples did not ın any way further 
the objects of the Company, and could not be treated 
as fair consideration, and that the Company could 
assess the plot. . 


Glover, J.—Tue Judge has now returned 
his finding on the issue sent down. He holds 
that the grant was in furtherance of the 
operations of the Company, and therefore 
within the scope of the general manager’s 
authority, and that the land having been 
given for what was substantially a fair cou- 
eideration, the grant was not a rent-free one 
at all. 

On the first point, I am of opinion, that 
no general manager or even managing 
director of a Company has power permu- 
nently to alienate as rent-free the property 
of the shareholders without fheir consent. 
first asked and obtained, and in this cuse, 
although it might have been convenient for 
the Company to keep the villagers in good 
humour and to make certain concessions to 
grantees for carrying out that purpose, the 
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digging of the well and the bailding of 
the temples can hardly be-said to have fur- 
thered the Coal Compnny’s operations. 

But with regard to the second point, which 
refers more particularly to the well dug in 
plot No. 1 (the western plot), I nm inclined 
to think that the grant was not really a rent- 
free one. The object in giving the laud was 
that the defendant should dig a well thereon 
nud supply water to the villagers, nnd it is 
nowhere asserted that the defendants have 
not done this. The water thus supplied 
would form a consideration to the plaintiffs 
for the use nnd occupation of their land, and 
such n grant would, I apprehend, be within 
the power of a general manager to make. 
In the Full Bench case of Puzeerooddeen v. 
Modhoo Soodun Pal, II Weekly Reporter, 
15, it was held that land given for the 
purpose of digging a tank, which wns to 
supply the neighbourhood with water, 
although not charged with rent, was not n 
lakhernj grant, because the water thus 
given for the general benefit was in the 
nature of a rent reserved, and that a zemin- 
dar had the power to make such a grant. 

I see little difference between the principle 
of that case and the present, and am inclined 
to say that so far as the western plot is 
concerned, the Company has no-right to 
assess or demand a money-rent so long as the 
defendants keep up and distribute to all 
comers the usual' supply of water. 

With regard to the eastern plot, the case 
is, I think, different. Temples to some one 
or other of the numerous Hindoo gods can 
hardly be said to be necessary to, or in 
furtherance of the Coal Company’s opera- 
tions, nnd moreover for this plot the defend- 
ants themselves were from the first willing 
to pay rent. No doubt the Compnany’s 
manager declined to take it; but unless he 
was empowered to grant rent-free tenures. 
that would not bind his employers, the 
Company. 

I think that ns regards this plot the plain- 
tiffs have the right to assess and collect rent. 
We were given to understand at the hearing 
tliat the Company would be content with a 
nominal sum, and if this be so, the parties can 
probably come to sn’ understanding without 
any necessity for further proceedings. 

But I would limit our decree straitly to 
declaring thesCompany’s authority as maliks 
to demand rent from the defendants in 
respect of the eastern plot. I would not 
allow any mesne profits and costs, for there 
can be no doubt that the defendants hnve 
acted throughout with perfect good faith 


{rusting to the assurances given them by the 
general manager, and that they huve expend- 
ed considerable suins in building the temples 
in question. 

To this extent I would vary the ‘Judge’s 
decree aud make each party pay their own 
costs. ; 

Mitter, J.—I concur. 


` 
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n The 20th April 1876. 


\ Present: 
The Hor’ble F. A. Glover, Judge. 
Further Evidence— Damages. 


Case No. 1812 of 1875. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Raj- 
shaye, dated the 5th April 1875, revers- 
ing a decision of the Moonsiff of 
Shahazadpore, dated the Lith June 1874. 


Shockrah Shaikh (Defendant) Appellant, 
versus 
Nund Coomnr Banerjee and another 
(Plaintiffs) Respondents. 
Baboo Anund Gopal Paleet for Appellant. 


Baboos Chunder Madhub Ghose and 
Sreenath Banerjee for Respondents. 


Where in a suit for arrears of rent, tenancy was ac- 
knowl but the rate of rent questioned by tenant, 
and the Subordinate Judge, not dealing satisfied with the 
documents purporting to show the rents during three 
years, called for the documents relating to payment of 
rent during three earlier years, HELD that the Subor- 
dinate Judge was justifled in requiring this further evi- 
dence, because though such evidence should rarely be 
called, it was within the discretion of an Appellate 
Court to do šo, giving its reasons for the course which 
it pursued. Where the papers of earlier years showed 
that plaintiff had claimed too much, having included 
cesses 10 the claim for rent, HELD also that damages 
should not have been awarded. 


Tus was a suit for rent. The defendant 
admitted the tenancy, but demurred to the 
amount of rent claimed by the landlord, and 
under Section 46 Act VIII (B. C.) of 1869 
deposited in the Collectorate whut he 
asserted was the proper rent. 

The rent claimed was for the year 
1280 B.S. 

The landlord filed with his plaint jumma- 
wnsil-bakee for the three preceding years, viz., 
1277-78-79 B.S., and the tenant on his part 
put in rent receipts for those years. 

The Subordinate Judge, for reasons giveu 
in bis decision, disbelieved both jamma- 
wasil-bakee papers and receipts, and called 
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upou the parties (purposely giving them no 
more time than was necessury for the pro- 
duction of the documents) to file papera and 
receipts for the three years preceding, viz., 
for 1275-76-77. The plaintiff duly filed 
these papers, the defendant did oot. The 
Subordinate Judge then took up the cense 
ngain, and gave the plaintiff a decree for 
the amount of rent entered in the jifmma- 
wasil-bakee papers of 1275—77 (which waa 
considerably less than the amount cl§imed 
in this suit), together with: per cent. 
damages. 

The objection taken in special appeal is 
that the Subordinate Judge wfs not justified 
in sending for the further evidence. 

Section 855 of the Code of Civil 
Procedure gives an Appellate Court power to 
require further evidence, and the Judicial 
Committee of the Privy Council have not 
forbidden the practice, as hus been suggested 
by the special appellant’s pleader ; all that 
their Lordships have done is to lay it down 
that such additional evidence should be ealled 
for rarely and with caution, and that suff- 
cient reason for the departure from ordinary 
rule should be recorded in the Appellate 
Courts judgment. 

In this case, it appears to me that the 
Subordinate Judge was, under the circum- 
- glances, quite justified in calling for the papers 
aud receipts for 1275—77, and his reasons for 
doing so are to my mind perfectly satis- 
factory, ’ 

On this further evidence he came to a 
finding as to what the proper rent due to 
the plaintiff was—it was less than that shown 
in the papers of 1277—79, probably because 
the lutter papers contained the sums oollect- 
ed as rent and as ceases (abwab) jointly. 

The evidence being, I consider, properly 
admitted, the finding as to the rate of rent is 
one of fact on evidence with which this 
Court cannot interfere. 

But this was certainly not a case in which 
damages should have been given to the 
plaintiff, and after the opinion expressed by 
the Subordinate Judge as to the plaintiff's 
conduct, I cannot understand how he award- 
ed them. As, however, the pleader for the 
zemindar (special respondent) Baboo Chunder 
Madhub Ghose is willing on the part of his 
client that this part of the Subordinate 
Judge’s decree should be nmended, I take 
the dpportunity of smending it accordingly. 
In all other respects it is confirmed and the 
special appeal dismissed, each party paying 
his own costs, 
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The 2ist April 1876. 


Present: 


The Hon’ble F. A. Glover and E. G. 
Birch, Judges. 


Special Appeal—Night determined by 
Decision. 


Cases Nos. 3172 to 38177 of 1874. 


Spectal Appeal from a dectsion passed by 
the Judge of Sarun, dated the 8th Sep- 
tember 1874, reversing a decision of the 
Moonsiff of Fursah, dated the 3lst 
January 1874. 


Roy Jung Bahadoor and others (Plaintiffs ) 
Appellants, 


versus 


Jugdeo Roy and others ( Defendants) 
Respondents. 


Mr. R. T. Allan for Appellants. 


Baboo Nil Madhub Bose for Respondents. 


In five suits for arrears of rent for sums under Ra. 
100, in which no question of the right to raise the rant 
had been determined by the decision of the Lower Court 
which dismissed the suit, no special appeal lay to the 
High Court, 


Glover, J.—TuxsxE were suits for rents 
based on a jummabundee, signed by the 
zemindar’s prtwaree, nnd the Judge tried 
all the appeals together, making one judg- 
ment serve for all. 

The tenants admitted the plaintiff’s right 
to rent, the question between them was the 
amount. The defendants denied the claim 
of the landlord, but professed themselves 
ready to pay the amount they alleged them- 
selves to have paid all along in previous 
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years, and beyond which they refused to 
80. 

The Moonsiff found for the plaintiff, but 
the Judge held that he had not proved the 
alleged increase of rents in 1267 before 
which date rent was admittedly pnid at 
the rates now .admitted by the ryots, aud 
therefore dismissed his suits, 

Five of these special appeals were for 
sums under Rs. 100, and regarding them 
a preliminary objection is raised by the 
special respondent that, under Section 102 
of the rent law, no special appeal lies to 
this Court. 

And this objection must, I think, prevail. 
The Judge no doubt says that the real point 
in contest was whether the defendant’s rent 
was raised in 1267, and this would have, of 
course, involved the question of the land- 
Jord’s right to raise it, had it beeu found 
that the rent actually was raised in that 
year. But the Judge has found on the 
evidence that there was no alteration of the 
rent in 1267, and no question as to the right 
to raise it was therefore decided, or ns the 
section has it, was determined by the judg- 
ment, 

In these five cases, therefore, no special 
appeal lies, and they must consequently be 
dismissed. The case from the XIX Weekly 
Reporter is not in point, because there the 
right to vary the rent was one of the ques- 
tions decided by the judgment. 

In the sixth case No. 8174, the claim 
was over Ra. 100. 

In this case, the Judge disbelieves the 
oral evidence because it is that of servants 
and dependents of the zemindar, and is un- 
supported by the zemindaree pnpers, the 
appearance of which the Judge thioks sus- 
picious: they are, says the Judge, “ undoubt- 
edly from their appearnnce alone forgeries 
made for the purpose of this suit.” 

He goes on to say that their falsity is 
proved beyond doubt by the defendant’s 
documents. 

These are a copy of a report of the 
Collector’s record-keeper, dated January 
1874 (1267), in which the income-tax 
assessment papers, filed by the plaintiff, 
showed the defendant's tenure to be rated 
os alleged by him, and certain receipts for 
rent paid since 1267 which show the same 
rate. 

Regarding these documents, it is sufficient 
to remark that the income-tnx ‘assessment 
refers to a time previous to the alleged 
change in the defendant’s rent, and conld 
therefore be no evidence that that rent was 
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not raised in 1267, whilst the receipts have 
not been proved. The Judge says they have 
been “ proved sufficiently,” but I can see no 
proof at all of these documents. They 
have not been attested, the grantor has not 
been examined, nor have the defendants 
themselves come forward to swear to them. 
The Jpdge says that the fact of their being in 
defendant's possession, together with their ap- 
faa and contents, made him accept them 
as geRuine. It is bardly necessary to point 
out that nohe of these things can per se 
prove their genuineness, and the Moousiff 
considered them not genuine, It has been 
urged before us, and there is no doubt some 
force in the contention, that the Judge hus 
decided hgainst the plaintiff, not only on 
the ground that his evidence is unsatisfactory, 
but that the defendant’s evidence is conolu- 
sive. Had I been quite clear ns to this, 
I should have held that as the defendant's 
evidence on which the Judge lay so much 
stress was inadmissible, one portion of it 
being irrelevant and the otber altogether 
unproved, an error of law involving an error 
in the decision on the merits had been made 
out which would justify this Court’s interfer- 
ence iu special appeal; but after giving all 
due weight to the fact that the Judge has 
believed the defendant’s evidence, we aie 
still met by the very divided aud more than ` 
once repented expression of the Judge’s 
opinion, that the oral evidence adduced by 
the plaintiff is unreliable, and that his docu- 


,ments are forgeries, and however unsatis- 


factory we may think the judgment on the 
whole to be, E do not see how it is possible 
to any that the Judge would have certainly 
come to some other conclusion regarding 
the plaintiff's evidence, if he had put out 
of consideration the receipts filed by the 
defendant. This is one of those cases that 
illustrate the unsatisfactory nature of the 
law of special appeals. We cannot remand 
the case to the Judge to pass a fresh decision 
leaving out of consideration the defendant's 
documentary evidence, for there is nothing iu 
the remand Sections of the Code that would 
allow of such n course, and we cannot posi- 
tively any that in this way of deciding the 
appeal the Judge has committed an error of 
law which would justify me in reversing his 


judgment and in restoring that of the 
Moonsiff. 
I think, therefore, although I do so 


with some unwillingness, that this special 
appeal must be dismissed, but under the 
circumstances, without costs. 

Birch, J.—I doncur. 
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The 25th April 1876. 
Present: 
The Hou’ble F. B. Ketiip and E. G. Birch, 
Judges. 
Execution of Decree—Limitation. 
Case No. 218 of 1875. 4 


Miscellaneous Appeal from an order parsed 
by the Officiating Judge of gShahdbad, 
dated the \Tth April 1875, Trae an 
order of the Subordinate Judge of that 
district, dated the 19th February 1875. 


Bı mul Doss (Decree-hofder) Appellant, 
versus 
İkbal Narain (Judgiment-debto:) Respondent. 


Rahoo Mohesh Chunder Chowdhry and 
Moonshee Mahomed Yusoof for Appellant. 


Baboo Amarendro Nath Chatterjee for 
; Respondent. 


In an execution case, m which the motice was served 
bofore, but the application for execution was made after, 
the passing of the present law of oes HKLY that 
tle period within which proceedings should be taken 
must be reckoned from the date of the notice, and not 
fiom the date of application. 


Kemp, J.—Tum decree-holder is the appel- | 


Jant in this case, . 

The decree detes so far back as July 1868 ; 
and the appellant before us appears to be the 
purchaser of the decree which he now seeks to 
execute. The last application, .and there 
have been no less than seven applications, to 
execute the decree was in August 1874, 

The judgment-debtor pleuded that the 
application was barred, and he further stated 
that on the Sth of September 1872, which 
wns the date of the last application made 
hefore the application in August 1874, the 
application was barred, and therefore, being 
barred on the 5th of Sepfember 1872, it 
was also barred when the present application 
was made in August 1874. 

Both the Lower Courts have held that the 
present law of limitation applies to this cnse ; 
and, accordingly, that at the time the applica- 
tion was made on the 5th of September 1872, 


it was barred, inasmuch as more than three | 


years had elapsed from the date of service of 
uotice which was the 3rd of August 1869. 
In special appeal.it is urged in the first 
place that the old law applies ; and secondly, 
tliat the application of the 5th of September 
1872 was not barred, inasmuch as, firstly, 
the time runs, not from the date of service of 


notice, but from the date on which the appli- 
cation for execution was struck off, namely, 
the lth of September 1869; and fuiling 
that, they contended that proceedings were 
taken to keep tlre ‘decree alive, a warrant for 
the arrest of the jadgment-debtor having 
been issued on the 2nd of September 1869 
returnable on the Sth of September 1869, 
which would save the application of the 5th 
of September 1872 from being barred by the 
statute of limitation. 

On the other hand, the pleader for the res- 
pondent has called our attention to a case in 
Volume XXIV of the Weekly Reporter, 
page 20. That case precisely fits the facts 
of the present case, The notice in this case 
was served: before, but the application was 
made after, the new law of. limitation came 
iuto operation, And therefore the three 
years must be calculated from the date on 
whieh the notice was served. 

' Acting on that principle, the application of 
the Sth of September 1872 was beyond time ; 
nud that being the case, the application being 
once barred is always barred ; and the sub- 
dequent application in 1874 does not take the’ 
ense Out of the statute of limitation. 

The appeal must therefore be dismissed 
with eusts. 





The 26th April 1876. 
Present: 


The Hon'ble Sir Richard Gatth, Ke, Chief 
Justice, nud the Hon’ble E. G. Bitch, 
Judge. 


Dispossession—Force of Decree. 
Case No. 153 of 1875. 


Special Appeal from a decision passed by 
the Jidge of Tirhoot, dated the 1st 
October 874, reversing a decision of the 


‘Addtttonal Moonsiff of Durbhangah, 
dated the 31st July 1873. 


Shaikh Mukbool Ali (one of the Defendants) 
Appellant, 


Versus 


Shaikh Wajed Hossein and another 
(Plaintiffs) Respondents. 


Mr. M. L. Sandel for Appellant. 


Baboo Mohesh Chunder Chowdhry 
for Respondents, 


‘Where a person was in actual possession of property 
from the time when a deed conveyed it to him, a deci- 
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sion which declared that deed to be fraudulent did not 
have the effect of*putting another claimant in possession ; 
nor could possession be considerea as having ceased in 
consequence of the decree, unless the holder were 
actually dispossessed under it; for the fact of the decree 
did not prevent the statute of limitation from running, 
and, ın the particular case under consideration, the 
decree in question was still under appeal. 


Garth, C.J.—In this case I have yielded 
to the lenient view which is taken by my 
learned colleague. I should have beer dis- 
posed myself to decide, that the Judge was 
wrong, and that the Moonsifi’s decision 
should stand; because I rather think we 
ought to presume that the Judge, when he 
professed to decide the issue, went into the 
whole evidence for that purpose. But Mr. 
Justice Birch appears to think, that in 
consequence of the wrong view tukon by 
the Judge as to the effect of the deed, he 
may uot have properly or at all considered 
the other evidence, and that in that view 
the case ought to go hack for retrial. 

The Judge uppears to have considered, 
that although the defeudant may have been 
in actual: possession from the time when this 
deed conveyed the property to him by way 
of endowment, still as there was a decision 
on the 13th of June 1874, by which the 
defendant’s deed (the deed under which he 
claimed) was held to be fraudulent, that deci- 
sion in itself must necessarily have had the 
effect of putting the plaintiff in possession. 
We consider that this view was manifestly 
erroneous. 

Whatever the decree might have been, 
the defendant’s possession could not be con- 
sidered a8 having ceased in consequence of 
that decree, unless he were actually dis- 
possessed. The fact that there is a decree 
agninst him does not prevent the statute of 
limitation from running ; aud from what has 
been mentioned in Court just now, it is clear 
that possession has not yet been actually 
tnken under tle decree, inasmuch ag it is 
still under appeal. That beiug so, we think 
that the judgment of the Lower Appellate 
Court should be set aside, and that the case 
should be remanded with directions to the 
District Judge to place the case on his file 
nud try this issue himself. As the appel- 
lant has virtually succeeded in this appeal, 
we-think that he should have his costs iu this 
Court aud in the Lower Appellate Court. 
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The 26th April 1876. 
Present: 


The Hon’ble Sir Richaid Garth, Kt., Chief 
Justice, nud the Hon’vle E. G. Birch, 
Judge. 


Suretyship— Duration of Suretyship. 
I Case No. 2801 of 1874. 


Special Appeal from a decision passed by 
tie Judge of Sarun, dated the 15th 
August R874, reversing a decision of the 
Moonsiff of Champarun, dated the 13th 
Janua y 1874. 


Mohip Ndrain (one of the Defendants) 
Appellant, 


versus 
Mr. F. A. Shaw (Plaintiff) Respondent. 


Baboo Abinash Chunder Banerjee for, 
Appellant. 


Mr. C. Gregory for Respondent. 


A surety must be taken to have entered into his con- 
tract only for the time during which the relation created 
by the instrument of suretyship exists, and with refer- 
ence only to the person to whom he made himself 
responsible, 

Garth, C.J.— Wes thiuk that the Judge 
has made u mistake here; and that the judg- 
meut of the Moonsiff was correct. ‘The 
point entirely depends upon what is the 
proper construction of the instrument of 
auretyship, aud it is our duty to put a 
reasonable coustruction upon it, with refer- 
ence to the state of circumstances existing ut 
the time it was made. Now the fucts were 
these: a new lease was tuken by Mr. Camp- 
bell as manager of this Indigo Company for 
six years. The Putwari was re-engaged by 
Mr. Cumpbell at that time, and a surety was 
1equited. The surety, uvturally, when he 
became responsible for the Putwari’s defalca- 
tions, did so with reference to what he kuew 
at that time to be the existing stute of 
things. He knew that n lease of the factory 
was tuken by Mr. Campbell for six years. 
The Putwari was engaged to act for Mr. 
Campbell during that time. At the expira- 
tion of that lease, it might very possibly not 
be renewed. M. Campbell was not bound 
to renew it, nor was the Putwari bound to 
coutinue in Mr. Campbell’s service. The 
surety, therefore, must be taken to have 
entered into the coutract for the time during 
which the relation between Campbell and the 
Putwari was then to continue, aud not only 
with reference to the ime, but also with 
reference to the person to whom he was 
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making himeelf responsible. It was never 
intended that the coutract of suretyship 
should render him liable for life, nor to any 
person who might happen to take the factory 
after Cnmpbell’s lease expired; ond as a 
matter of fact, at the expiration of that 
lease, n new lense was taken, and by an 
entirely different person, Mr. Shaw, who it 
seems arranged to continue the Putwari’s 
services. No communication however is held 
with the surety with reference te this®fresh 
arrangement ; and the defaleatidis for which 
it is said the defendnnt is responsible took 
place after the new lease was executed. 
Under these circumstances, We think that 
the defendant is not responsible. The appeal 
will therefore be allowed ; the judgment of 
the Lower Appellate Court will be reversed, 
and the decision of the Moonsiff restored 
with costs in this Court and in the Lower 
Appellate Court. 


The 26th April 1876. 
Present: 


The Hou’ble F. B. Kemp and F. A. Glover, 
Judges. 


Mortgage Sale—Prior Lien— Release from Lien. 
Case No. 1049 of 1875. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 10th 
March 1875, reversing a decision of the 
Sudder Moonsiff of that district, dated 
the 20th February 1874. 


Jaukee Pershad (one of the Defendants) 
Appellant, 


versus 
Baboo Ajoodhya Doss (Plaintiff) Respondent. 


Mr. àl. L. Sandel and Baboo Chunder Ma- 
dhub Ghose for Appellant. 


Baboo Taruck Nath Paleet for Respondent. 


Where the former of two mortgagees, to whom a 
certain person hypothecates his estates, accepts from the 
auction-paichase:, who buys a portion of the estates 
when they me sold on foreclosure of the second mort- 
gage, a sum of money assessed by a Civil Court as the 
equivalent of the former mortgagee’s pmor charge on 
the estates, no successor of the former mortgagee can 
agauı proceed to sell up the estates, even thongh the 


Court which assessed the money-value of the charge on. 


the estates may not have bad the jnrsdiction to do so: 
for ın accepting the ewe the former pegs ee 
released the estate from all farther hability under hi 
bond, 


Kemp, J.—Onz Punchun Sahee appears 
to huve been involved. Ho exccuted two 
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mortgage bonds: the first mortgage in favor 
of Raw Dehal Singh, and the*second in favor 
of Odhin Lall. The appellant before us, 
the defendant No. I, claims through Run 
‘Dehnl. So fur as the contention in this case 
18 concerned, it will be necessary to mention 
only two of the properties mortgaged, Bhue- 
wanpoie Khocha und Chowmook. Other 
properties were also mortgaged. Odhin La't, 
although his mortgnge was subsequent to 
that of Ram Dehal, appears to have been 
more active in taking out execution than th- 
prior mo! tgagee; for it was in execution of 
Odhin’s decree that the first sale took place, 
when Lot No. 1, Bhugwanpore Khocha, was 
bought. by Gopal Doss, the futher of the 
present plaintiff, respondent, and Lot No. 2, 
Chowmook, by Mohun Sahee. That was in 
1868. Subsequently Rant Dehal, the prior 
mortgngee, put his decree iuto execution, and 
attempted to sell both the mouzahs in sntis- 
fuction thereof. Gopal Doss, the futher of 
the plaintiff, objected, on the ground that ho 
had ulready purchased the property No. 1. 
His objection was overruled for the reason 
that Ram Dehal’s mortgage was prior to that 
of Qdhin Lall through whom Gopal Dors 
claimed. Upon thie, Gopal Doss appears to 
have moved the Court to sell the properties us 
they were marshalled in the mortgage deed,—- 
Chowmook first, aud then Bhugwanpore 
Khocha. To this arrangement the other 
purchaser Mohun Sahee objected, he having 
purchased Chowmook. He urged that the 
sale ought to be according to the precedoncs 
laid down in the sale Istahar. Then comes 
the order, an importaut order in the case. 
The Subordinate Judge, whether rightly or 
wrongly, on the 9th of September 1868, held 
that Gopal Doss and Mohun Sahee, thy 
purchasers of Bhugwanpore Khocha No. 1, 
and Chowmook No. 2, were liable under the 
mortgage of Ram Dehunl to satisfy his deciec, 
and that it would be equituble that they 
should pay ratably according to the sums for 
which the properties Nos. 1 snd 2 were sold, 


the auction price being ratably 850 rupees — 


for No. 1, and 3,000 1upees for No. 2. So 
that the amounts ratably assessed payable by 
the two purchasers were 590 iupees by 
Gopal Doss, and 2,160 rupees by the other 
purchaser Mohuu Suhee. > Gopal Dogs depo- 
sited 590 rupees in obedience to this order of 
the Court: and it is clear and admitted that 
Ram Dehal, the decree-holder, not only took 
the 590 rupees deposited by Gopal Doss, but 
ulso the srle proceeds of the other mouzah, 
namely, Chowmook, which had been pur- 
chased by Mohun Saher, amounting to 
36 


~ 
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3,000 rupees. Subsequently, Chowmook was 
sold first, becatfse Gopal Doss had complied 
with the order of the Court nnd hud deposit- 
ed the 590 1upees nssessed ratably on account 
of the property No. 1 Bhugwanpore Khocha. 
The sale of Chowmook did not satisfy Rum 
Delhal’s decree, aud he applied for the eale 
of Bhugwan Khocha. The Court did not 
allow this, but directed a third property, 
which was also hypothecated, to be sold. 
Eventually the property No. 1 Bhugwanpore 
Khocha was sold on the 5th of August 1872, 
and bought by the special appellaut before us. 

The present suit is instituted to set aside 
the purchase by the defendaut No. 1 of the 
property of Bhugwanpore Khocha, on the 
ground that it had alrendy been purchased 
by Gopal Doss; and that Ram Dehal, the 
decree-holder, by* taking the 6590 rupees 
deposited, by Gopal Doss and the sale pro- 
ceeds of the other mouzah lind released the 
property No. 1 from liability ‘under the 
mortgage lien, and also on the ground that 
the purchase by the defendant No.1 was 
frandulent. 

The first Court held that the Subordinate 
Judge had no jurisdiction to pass the order 
of the 9th of September 1868; that that 
order was ultra vires, and that therefore 
the plaintiff’s suit to set aside the sale and 
the purchase by the defendant ^o. 1 must be 
dismissed with costs. 

The Judge on appeal has reversed tliat 
decision. He has held that, whether the 
order of the Subordinate Judge of the 9th 
of September 1868 was one passed with 
or without jurisdiction, it was not in the 
power of the original decree-holder Ram 
Dehal, through whom the defendant No. 1 
claims, to follow up the property in dispute 
in satisfaction of his decree, inasmuch as 
he had alieady by his own act relensed that 
property from all liability under his mort- 
gage lien ; aud that therefore that property 
could uot be gold in execution of his decree. 
He further found that the second purchase 
by the defendant No. 1’was fraudulent and 
altogether null and void. 

The argument in special appeal is that the 
Subordinate Judge hnd no jurisdiction to 
pass the order of the 9th of September 1868; 
that as the mortgage of Rum Dehal was 
prior in date to that of Odhin Lall, the 
special appellant, who claims through Ram 
Dehal, was entitled to hold the property 
which he purchased at the sale of the Sth of 
August 1872; and that the decision of the 
Judge is wrong in law. 

On the other hand, it is contended that 








this case does not involve the question of 
priority of mortgage; but that Ram Debal, 
the decree-holder, through whom the special 
appellant claims, having taken the 590 rupees 
deposited under the orders of the Court, 
and having also taken out the sale proceeds 
of the other mouzab, his lien on the property 
No. 1 ceased; and that therefore the sale at 
which the defendant No. 1 purehnsed cannot 
prevail against the purchase of Gopal Doss, 
whicis prior in date, although the mort- 
gage of Odhin Lall is subsequent in date 
to that of Ram Dehal. 

We think that the decision of the Judge 
is right. Te decree-holder, Ram Dehal, 
clearly could not have followed the property 
in sntisfuetion of his decree, inasmuch as he 
had accepted the 590 rupees deposited by 


: Gopal Doss and also the sale proceeds of the 
ı second property, which was purchased by 


Mohun Sahee; and subsequent to that, after 
having given up his hen on the property, he 
sold his rights under his deeree to defendant 
No. 1, who purchased in execution of that 
decree what the party from whom he pur- 
ehnsed had no right to sell. 

Holding, therefore, that the Judge was 
right in law, we dismiss tnis sppeal with 
costs. 


The 27th April 1876. 


Present: 


The Hon’ble Sir Richard Garth, Ké., Chief 
Justice, aud the Hou’ble E. G. Birch, 
Judge. 


Illegal Cess—Tullub-beshee—Cess incorporated 
with Itent. 


Case No. 1007 of 1875. 


Special Appeal fiom a decision passed 
by the Second Subordinate Judge of 
Beauleah in Rajshuhye, dated the 11th 
December 1874, modifying a dectston of 
the Moonsiff of Serajgunge, dated the 
138th April 1874. 


Serajgunge Jute Company Limited (Plain- 
tiffs) Appellants, 
versus 

Torabdee Akoond and others (Defendants) 

Respondents. 
Mr. Adkin for Appellants. 
Baboo Grija Sunkur Mojoomdar for 

Respoudents, 


Where a ryot has for many years been paying a 


, tullub beshee of: 2 angas in each rupee in addition to the 


i 
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asal summa of his holding, and the two payments have 
been incorporated in time, and have actually formed the 
subject of a single receipt, which the zemindar 


challenged the ryot to produce, but which the ryot 


failed to produce, HELD that if aryot, for the purpose 
of preventing disputes with his landlord and for 
securing his own interests, agrees to make a definite 
payment to his landlord in addition to his rent, the 
additional payment cannot be treated as an illegal cess, 
for the law favors such arrangements and provides for 
their bemg enforced. "i e 


Garth, C.J. — Boru the Bower Courts 
have taken the snme view of the evidence 
in this case, but the Subordinate Judge 
holds that the plaintiff cunnot recover the 
reut claimed, becnuse a portion of it (two 
annas in the rupee) entered as tullub- 
beshee is, in his opinion, an illegal cess. 
The finding of the Moonsiff upon the evi- 
dence is, that for twenty years and upwards 
the tenants have paid rent at the rate claim- 
el by the plaintiffs Company. The Subor- 
dinate Judge says, that although he does not 
dispute the correctness of the Moonsiff’s 
findiug in this respect, this payment does 
not prove that the ryots had agreed that 
the whole sum so paid by them was their 
asul jumma, and that therefore he must 
disallow the amount entered in previous 
jummabundees as tullub-beshes. 


It is found by both Courts that prior 
to 1277 the amount uow claimed as jumma 
was entered under two headings in the Jumma- 
bundee, the first being called the “asal 
jumma” and the second the “ tullub- 
besheo.” Jn the jummabundee papers 
for 1278, the item of * tullub-beshee ” was 
cousolidated with the asal jumma, and fiom 
that time the totel of the two columns 
was entered in one sum in the same column 
under the name of jumma, —receipts being 
given to the tenants for that amount, which 
receipts, it is worthy of remark, the defend- 
ants have refused to file. 


Upon disputes commencing between land- 
lords and tenants in the Pubna District, 
the defendants deposited in the Collectorate 
the sum formerly paid as the asal jumma, 
They refused to pay the sum entered as 
“jumma” in the jummabundee of 1278, 
which included both the “asal jumma” aud 
the “ tullub-beshee.” 

The plaintiff avers that if the defendants 
produced their dakhilas, they would show 
that there has been un vuiform payment 


of rent at the rate claimed in the present 
suit for very many (upwards of 20) years 
past. 


The Moonsiff very properly remarks tlint 
the defendants could hive shown by their 
dakhilas whether the sum claimed had been 
paid in former years or not; but the Subor- 
dinate Judge seems to be of opinion that 
the production of these receipts fur however 
long a time they might show the rent 
claimed to have been paid, would not help 
the plaintiffs’ case. 


On special appeal it is contended by the 
appellants that the Subordinate Judge is 
wrong in Jaw in treating this item of tullub- 
beshee ‘as necessatily an illegal cess ; because 
if it was the result of an agreement made 
hy way of compromise or composition, made 
between the zemindar and the ryots many 
yaurs ngo, and acted upon by both parties 
since that time, there is no illegality in 
Lt. 


On tha other hand, the respondents’ 
plender contends that being an additional 
reut imposed over and above the asal jumimn, 
it must necessarily be an illegal cess; and 
he has referred us to two cases in this Court 
which he contends support the view taken 
by the Subordinate Judge. 


The first of these is reported at page 258 
of the 10th Volame, Weekly Reporter. 


The facts of the case are not given; bnt 
the judgment proceeded upon two grounds,— 
first, that the Court had no jurisdiction to 
try a case brought for a cess over and nhove 
the actual rent ; and secondly that the plain- 
ttf could not recover from his ryot any- 
thing beyond that rent except upon some 
express contract to pay tt. 


The second case cited is a very peculiar 
one, Itis reported in Volume XI, Weekly 
Reporter, page 395; IIJ Bengal Law Reports, 
pave 44. In that case the defendants had 
taken a village in ijarah from the plaintiffs 
for ten years, The defendants then sub-let 
their interest, and having done.so, they wrote 


to the plaintiffs, the zemindars, to this 
effect : 
“We have been getting your parobi 


“(festival cess) paid from the village nt 
“Rs. 175. The dur-ijaradar (to whom 
“the ijaradar bad let his interest) lias 
“nothing to do with the said psrobi: we 
“shall pay you the same year by year,” 


It was found by both the Lower Courts, 
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and not denied by the plaintiffs, that the 
“ parobi” in question was an arbitrary and 
indefinite cess, imposed by the ijaradar 
upon the ryots, which was clearly illegal 
under Section 10 of Act X of 1859. 

The suit was brought to iecover the 
Rs. 175 which the ijaradar had contracted 
to pay the plaintiffs in consideration of his 
being allowed to continue to exact this 
parobi from the ryots, and the Court very 
properly considered that the suit would 
not lie, inasmuch as the claim wns found- 
ed upon a manifestly illegal consideration. 

Both these eases are very cleurly dis- 
tinguishable from the present. .H+re both 
the Courts have found that the fixed 
demand of two annas in the rupee has been 
uniformly recognized and paid by the tevants 
and paid for upwards of twenty years ; and 
we think that from this long nnd continu- 
ous payment of a definite and fixed charge 
upon every rupee of asul jumma, we 
fairly presume an original specific ngree- 
ment between landlord and tenant by way 
of composition, which was at the time it 
was made a beneficial arrangement to both 
parties. It is just one of those cases which 
were contemplated by the concluding words 
of Section III of Regulation V of 1812, 
by which the Courts were enjoined to 
enforce payments of sums so specifically 
agreed upon. The provision against arbi- 
trary and indefinite cesses was made in 
favor of the ryot, but if the ryot for the 
purpose of preventing disputes with his 
Jandlord and for securing his own interests 
thought fit to ngree to make a definite pay- 
ment to bis landlord in addition to his 
asal jumma, the law rather favored such 
arrangements, and specially provided for 
their being enforced. 

In the ease before us no specifies arrange- 
ment has been actually proved, but there 
has been an uniform pryment of a certain 
sum as the consolidated rent of the tenure; 
and under such circumstances we think that 
the Moonsiff was quite right in presuming 
that an ngreement for tbe additional rent 
must at some time have been entered into. 

We therefore 1everse the judgment of 
the Subordinate Judge, nnd restore that 
of the Moonsiff, The appeal is decreed 
with costs. 


Ld 
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The 28th April 1876. 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Double Morigage— Double Sale— Priority of 
Claim. 


Case No. 1513 of 1874. 


Specigl Appeal from a decision passed by 
the Officiating Judge of Gyu, dated the 
23rd April 1874, affirming a decision of 
the Subordinate Judge of that district, 
dated the Yth November 1878. 


Ajoodhya Pershad (Plaintiff) Appellant, 
versus 


Musst. Moracha Kooer and others (Defend. 
ants) Respondents. 


Mr. R. T. Allan and Moonshee Mahomed 
Yusoof for Appellant. 


Mr. M. L. Sandel for Respondents. 


An estate having been sold by auction on two occa- 
sions in satisfaction of two distinct bonds, and the 
person who had proceeded on the later-dated of the 
two bonds, but who represented the earlier auction- 
purchaser, having actually taken possession of the 
estate, HELD that though, in a propealy brought suit 
between the two parties to d-claie the property lable 
for the amount of the flist mortgage, the party in 
possession wauid have to pay to secure his possession, 
yet he could not be ousted by the opposite party. 


Glover, J.—THeE Judge has decided this 
case in fuvor of the defendant, on the ground 
of hia representing an auction-purchase 
prior in date to that put forward by the 
plaintiff. 

The claims of both parties are on bonds 
specially registered under Sections 62-58 
Act XX ot 1866, so that neither decree 
could have legally imposed any lien on the 
property. 

The plaintiff's vendor’s bond is dated 
November 5th, 1867 ; his decree, 30th Juue 
1868. The defendant's vendor’s bond 18 of 
the 27th March 1868, und his decree of the 
6th November of the sume year; but the 
auction-snle at which the defendaut’s vendor 
(he purchased under his own decree) bought 
took p'ace on the 25th January 1869, whilst 
that at which the plaintiff's vendor (likewise 
a decree-holder purchaser) bought was not 
held till the 9th of March 1869. ‘These dates’ 
do not correspoud with those in the Judge’s 
decision, but they are the correct ones as. 
shown by the record. 

Mr. Allau, for the special appellant, con- 
tends that, iuasmuch as his client’s veudor’s 
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bond and decree were prior in date to those 
of the defendant's vendor, all that the latter 
bought at the sale was the right to pay off 
the first mortgagee and then to take posses- 
sion. It is possible that as between the 
plaintiff and defendant there mny be an 
equity of this description, and that in a suit 
properly brought to declare the property 
liable for the amount of the plaintiff's 
mortgnge the defendant in possession would 
have to pny in order to retain his purbhuse. 
But this suit is brought to turn the defend- 
ant out of possession, on the ground that the 
plaintiffs lien is the older one. But this 
caunot be., In the first place, there has been 
no decision of a Court that the property is 
liable, the bond having been especially regis- 
tered; and secondly, the defendant who 
bought the right, title, and interest of the 
judgment-debtor, and got possession of the 
land in due course, cannot be ousted until it 
is proved that the lund is still ligble for 
another debt, and then only if he neglects or 
refuses to pay off that debt and allows 
another sale to take place. 

The defendant being the firat purchaser 
nnd in possession under his purchase, the 
Judge wae, we think, right in confirming the 
first Court’s decree, and in refusitig to give 
possession to the plaintiff’ The special 
appeal is dismissed with costs. 


The lst May 1876. 
Present:. 


The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 


S lienation— Right of Alienation—Self-acquired 
Property—Adopton—Krittima Adoption. 


Case No. 80 of 1875. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 8th October 1874. 


Baboo Juswant Singh for self and as guard- 
ian of Baboo Ram Sahoy, minor (Pluaiutiffs) 
Appellants, 


CE SUS 


Doolee Chund and others (Defendants) 
Respondents, 


Mr. J. T. Woodroffe and Moonshee Maho- 
med Yusoof for Appellants. 


Mr. C. Gregory for Respondents. 


Where thesons of a certain person, who had been 
adopted as a krtitima son, sougit to set aside certain 


alienations of self-acquired property which the adoptive 
father had made, on the double greund that as pand- 
sons they had au terest in that property, and that the 
alienations were for improper purposes: HELD that. as 
the alienations were proved to be for legitimate purposes 
and the relations established by the fArittima form of 
adoption were confined to the contracting father and 
did not extend beyond them on either side, the plam 

tiffs in this case had no right to set agile the ahmia- 
tions which the adoptive father of their father had 
made. 


Kemp, J.—Tue plaintiffs are the appel- 
lants in this case. Jeswunt Singh anes for self 
and as guardian of hia minor brother. The 
defendauts are, Baboo Doolee Chund, the 
purchaser, in person and as guardian of the 
minor son of the late Buboo Girdharce Lall, 
and Baboo Digpal Lall, and Baboo Nirbau 
Singh, who is the father of the plaintiffs. 

The object of the suit is to set aside 
certain alienations made by the father of tha 
plaintiffs, and it was instituted on the 2lat 
of April 1874, ten years and foor months 
after the execution of the deeds by the father 
which this suit seeks to set aside, Nirban 
Singh, the defendaut No. 8, the father of the 
plaintiffa, is still alive; and it is alleged on 
the part of the defendant Doolee Chund thut 
this suit has been brought by the father in 
the nome of the sons. Suffice it to say that 
Nitban Singh, the father, did not appear 
in this case, nor has he been examiued by 
the plaintiffs. The defendant made some 
attempt, but unsuccessfully, to bring him 
into Court and to have him examined. 

The suit of the pluintiffs is that their 
father, the defendant No. 3, Nitban Singh, 
“during his minority, having been excluded 
from the family of his natural father, was 
taken in adoption by Baboo ‘Tika Singh.” 
Now this is rather around about way of 
putting it. But what we are told this means 
ig that the adoption was according to the 
duttaka and not the Årittima form; and 
therefore the words used are “having beeu 
excluded from the family of his natural 
father,” inasmuch as if the adoption was in 
the Aritiima form he would not be excluded. 
Be that as it muy, this is certainly a very 
obscure way of putting the case. The plaint 
then goes on to gay that Nirban Singh being 
divested of the inheritance of his natural 
father became the son and heir of Tika Singh, 
and the plaintiffs also being divested of the 
right of inheritance to the estute of their 
natural grandfather, became, according to the 
shasters, the “ bond fide grandsons and heirs 
of Tika Singh,” and all the rights which 
under the shastersa grandson has in the 
estate of a grandfather the plaintitls possess 
in the disputed property acquired (this is 
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important) and left behind by Tika Singh 
their veritable shasteri grandfather. Then 
paragraph 2 says, the aforesnid pr-perty (the 
property in dispute the alienation of which 
the plaintiffs seek to set aside) was acquired 
by the grandfather of the plaintitis, Tika 
Singh, who died leaving the whole property 
free from the encumbrances of any debt ; 
that Nirban Singh, the father of the present 
plaintiffa, succeeded on the ground of life- 
interest to the aforesaid property, and that 
the plaintiffs from the date of their birth 
lived with their father Nirban Singh, the 
defendant No. 8, jointly$ that these aliena- 
tions in the absence of legal necessity are 
absolutely in contravention of law and shas- 
ter; and that therefore the plaintiffs are 
competent to have these alienations set aside. 
The properties are then detailed at the foot 
of the pluint. 

Baboo Doolee Chund and others defend 
the suit. 

Certain preliminary objections were taken 
which have not been argued before us, and 
therefore we shall not refer to them. In 
paragiaph 5 of their written statement 
Doolee Chund and the other defendauts say, 
nud we think rightly, that the plaintiffs have 
not cleanly characterized the adoption of 
their father Nirban Singh; that the fact is 
that Nirbau Singh was adopted as the kurta 
pudtur by Tika Singh; that therefore the 
pluintiffa cannot, according to the Hindoo 
Jaw, be recognized us the grandsons of Tika 
Singh ; and that the estate of Tikn Singh 
was not ancestral property, but on the con- 
trary it was his self-nequired property. Then 
in paragraph 6 they refer to a former suit 
brought by Tilus Kowar, the widow of 
Tika Singh, against the futher of the present 
plaintiffs, namely, Nirban Singh; and they 
state that in that suit Nirban Singh, in lis 
Written statement as also in his evidence, said 
that he was adopted under the Arittima form; 
and that under these circumstances the pre- 
sent allegation of the plaintiffs that they and 
their’ father were debarred from the inherit- 
noce of their natural father and grandfather 
is fulse, fallacious, aud contrary to law. In 
paragraph 7 they say that as the plaintiff 
Jeswunt Singh was born previous to the 
adoption of Nirban Singh, he cannot in any 
way inherit the property of Tika Singh as 
his grandson. They then refer to a prece- 
dent to be found in XVIII Weekly Reporter, 
page 477, the decision of the late Chief 
Justice Sır Richard Couch and Mr. Justice 
Ainslie. That decision treats of the con- 
trol possessed by a son over his father’s 


power of alienation, and decides that a son 
cannot control his father’s right in respect 
of property, the succession to which is liable 
to obstruction, and that it is only in respect 
of property not liable to obstruction that the 
wenlth of the father or grandfather becomes 
the property of his sons or grandsons by 
virtue of birth. The defendants slso state 
that when Nirban Singh was adopted by 
Tika Singh he was of the age of eighteen 
years, @nd thy’ he was of that age is admitted 
by Nirban Singh in his written statement 
and evidence in the former suit brought by 
Tiluk Kowar, the widow of the late Tika 
Singh, against: Nirban Singh. Then they 
state that if it is necessary to enter into the 
question of legal necessity, the properties 
were alienated by Nirban Singh, the futher 
of the plaintiffs, to liquidate zur-i-peshgee 
and other debts recognized by the Hindoo 
law; that under pressure of these necessities 
Nirban Singh alienated the properties to the 
defendants for adequate consideration ; that 
the defendants made the necessary enquiries 
before purchasing these properties ; that 
there was considerable litigation between 
Tiluk Kowar, the widow of Tika Singh, aud 
Nirban Singh, the father of the plaintiffs, 
in which tle adoption of Nirban Singh was 
contested by the widow, who claimed to be 
entitled to the whole of the estate of her 
husband in right of inheritence, and it was 
to supply Nirbun Singh with funds to carry 
on this jitigation that the assistance of the 
defendant Doolee Chund (who is a rich mo- 
hajun) was invoked, and that he lent Nirban 
Singh money for tle purposes of this litiga- 
tion, and also to pay zur-i-peshgee and other 
debts. 

The Subordinate Judge, Moulvee Syud 
Imdad Ali Khan Bahadoor, after laying 
down a considerable number of issues, has 
decided the case upon one point alone, with- 
out going into the question as to whether 
the purchases made by the defendant were 
under legal necessity or not. But as the 
whole evidence is on the record, and as both 
sides admit that this Court can, if necessary, 
come to a finding on the merits, namely 
whether these alienations were made under 
legal necessity or not, without necessitating 
a remand, we have allowed the argumeut to 
proceed both on the law point as well as on 
the merits. The Subordinate Judge fiuds 
that the plaintiff? claim on the ground of 
inheritance to Tika Singh is not tenable 
according to the shusters. He refers toa 
copy of the deed of adoption, which he 
says lhas been verified on oath by Rewut 
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‘Lall, an old Mookhtiar of the plaintiffs and 
plaintifs’ father, and also to the copy of 
the written statement of Nirban Singh, 
dated the 14th June 1866, and upon these he 
finds that the plaintiff,’ father Nitban Singh 
wns adopted in the Artééima and not iu the 
dutticka form. He then goes on to gay, “ nl- 
though some of the witnesses depose to the 
dutticka form of adpotion, their statements 
cannot countervail the statement of Nirban 
Singh and of the witnesses examined @ the 
first suit” Then he refers to Macnaghten’s 
Hindoo Law, and says that it is not lawful 
to take in adoption by the duéticka form a 
child beyond five years of ag, and when it 
is proved from the deposition on oath given 
by the plaintiffs’ father that he was ndopted 
by Tika Singh nt the age of eighteen, he can- 
not be assumed to be a duttuck puttur or 
son of ‘Tika Siogh udopted according to that 
form of adoption. For these reasons, inas- 
much as he finds that Nirban Singh was 
proved to be the son of Tika Singh accord- 
ing to the krittima form of adoption, the 
plaintiffs cannot be recognized as Tika Singh’s 
heirs, and the property being the self-nequir- 
ed property of .Tika Singh, Nirban Singh 
was at liberty to transfer the same. With- 
out going into the other issues the Subordi- 
nate Judge diémissed the plaintiffs’ suit with 
costs, 

The first question, therefore, which we 
have to dispose of in this case ia under what 
form of adoption was Nirban Singh adopted 
by Tika Singh. There was considerable 
argument on both sides as to what evidence 
was admissible and what inadmissible in this 
ease. The learned Counsel Mr. Woodroffe 
sirenuously objected to the admission ag 
evidence by the Subordivate Judge of the 
copy of the written statement of Nirban 
Singh, the evidence of Nirban Singh, 
the copy of the alleged deed of nadop- 
tion, aud the evidence of the witnesses re- 
corded in the former suit. We must here 
observe that the whole record of the former 
suit had been sent for by the Subordinate 
Judge, and it appears that be based his judg- 
ment not only upon the evidence recorded in 
the present case but on the evidence recorded 
in the former suit. Mr. C. Gregory, who 
nppeared for the respondent, contended that 


© as the Lower Court had sent for the record in 


the former suit under the provisions of Sec- 
tion 138 of the Civil Procedure Code, we 
ought to send for that record before coming 
to a decision. We think that we ought to 
confine our decision to such evidence as was 
before the Subordinate Judge and which was 


used by him in this case without objection 
on the other side. Now it if very clear that 
among the documents used by the Subordi- 
nate Judge without any objection on the 
other side is to be found the copy of the 
written statement of Nirban Singh. That 
statement is also to be found in the proceed- 
ings in appen} to this Court, which have 
been printed with’ the record of the Privy 
Council Appeal No. 7 of 1867, which is on 
the records of this Court, and which, under 
the provisions of Section 188 of the Code of 
Civil Procedure, we are entitled to send for, 
the inspection of such record being in our 
opinion likely to elucidate the fuets of the 
suit before us, We sent for the record, and 
we find at page 4 of the record of the appeal 
to the Privy Council No. 7 of 1867 the 
written statement of Nirban Singh filed on 
the 15th of June 1865, nearly ten yeas 
prior to the institution of the present sutt. 
In that written statement of the 15th of 
June 1865 Nirban Singh says that he was 
educated by Tika Singh from his infancy ; 
that Tika Singh performed all such religious 
ceremonies under the Hindoo law as tonsuro 
aud jannaoo (investiture with sacred thread) 
marriage and the like at his own expense ; 
and that at last when the said Tika Singh 
despnired of having any issue he adopted 
him (Nirban Singh) under the Hindoo Law 
as his kurta puttur on Monday the 20th of 
Mag 1263, aud by executing and delivering 
n registered deed of kurta puttur on Mon- 
day the 20th of Magh 1263 he declared him, 
Niban Singh, to be the malik and heir of all 
his moveable und immovenble properties. 
Now this written statement is very import- 
ant, ‘The former suit was brought by Tiluk 
Kower, the widow of Tika Singh, who in 
the present suit was alleged to have adopted 
Nirban Singh not in the Arittima but in 
the dutticka form, Tilak Kower, the 
widow, broadly stunted that Nirban was never 
ndopted at all by Tika Singh, and that under 
the Hindoo law as the widow of Tika Singh 
she wus entitled to succeed to his property. 
In the decision of the first Court iu that case 
to be found at page 171 of the Privy Coun- 
cil paper-book, we find that the issue of fact 
was this, “ whether the plaintiff’s late hus- 
“ band left her, that is, his widow, as his 
“only heir, and she succeeded to the pro- 
“ perty left by him avd maintained uuinter- 
‘“ rupted possession of the same tll she was 
“ forcibly dispossessed by the defendant 
“ Nirbau Singh; or, that the said Tika Singh 
‘adopted the defendant Nirban Singh as 
“his kurta puttur on the 20th of Magh 
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“ 1263 and executed a deed of adoption in 
“ his favor, aud on his death Nirban Singh 
“ succeeded him as his heir and entered upon 
‘possession of the properties left by him.” 
On that issue the Subordinate Judge found 
tliat the adoption was not proved, and the 
plaintiff, the widow, obtained a decree. On 
this there was anappeal to the High Court 
by Nirban Singh. The third ground of the 
appeal of Nirban Singh says that “ the Prin- 
“cipal Sudder Ameen is wholly wrong in 
“ rejecting the claim of the defendant on the 
* ground of the deed not having been pro- 
« duced when its absence has been satisfac- 
“ torily accounted for,’? the deed being ac- 
cording to Nirban Singl’s own allegation in 
his written statement a deed adopting him in 
the krittima form. The learned Judges who 
decided the appen], Mr. Justice Loch and Mr. 
JusticeLouis Jackson, observed that, “looking 
“ atthe whole evidence before us, we think that 
& the evidence in support of the adoption is 
“ more worthy of regard than that adduced 
“by the plaintiff, and under this view we 
“ reverse the decree of the Lower Court and 
« dismiss the plaintiff’s suit with costs.” So 
that the result of the litigntion between Tika 
Singh’s widow, Tiluk Kower on the one 
hand .as plaintiff, and Nirban Singh on the 
other hand as defendant, was that the adop- 
tion of Nirban Singh was considered by this 
Court to be established in the Arittima form 
as alleged by him; and the claim of the 
widow, which was based on the allegation 
that no adoption of any kind had taken place, 
was rejected, and her suit dismissed. 

We may observe that although there was 
an appeal to the Privy Council, the appeal 
came to nothing, as it was not prosecuted. 
We therefore think, looking to the written 
statement of Nirban Singh in the former 
suit and to the character of the adoption 
raised in that suit, ng well as to the facium 
of the adoption decided by the High Court 
againstthe widowonthe written statementand 
allegation of Nirban Singh and the evidence 
adduced in that case, that the Subordinate 
Judge was right in his finding that the adop- 
tion of Nirban Singh was in the Ariétima and 
not in the dutticka form. Considerable 
stress is laid by the appellant on the fact 
that some of the witnesses examined in this 
case by the plaintiffs siate that certain cere- 
monies such as tonsure aud investiture of 
the sacred thread were performed by Tika 
Singh when Niiban lived with him as lus 
adopted son. Now, if it were not for the 
written statement of Nirban Singh himself 
there might be some force in this argument, 


but when we turn to that written stntement, 
the fact that those ceremonies were perform- 
ed and that Nirban was married by Tika 
Singh and at his éxpense becomes of minor 
importance, because Nirban admits that he 
was from his infancy brought up by Tika 
Singh, though he was not adopted by him 
until Tika Singh hud despnited of having 
any issue of his own, Therefore we entirely 
concur with the Subordinate Judge in his 
finding that the adoption of Nirban was in 
the Aritiima foim. 

. Then comes the question whether, admit- 
ting it to be so, the plaintiffs are precluded 
under the Hirdoo Jaw from disputing the 
alienations made by Nirban Singh in favor 
of the defendant Dooli Cliund, supposing that 
these ulienations were not made for purposes 
sanclioned by Hindoo law,—that is to say, 
that they were made for immoral purposes 
as alleged by the plaintiffs. In the former 
case it was admitted by both parties, namely, 
by the widow of Tika Singh and by Nirban 
Singh, who was defending the suit, in which 
the point nt issue was whether the widow 
was to succeed to the estate of Tika Singh, 
or Nirbau Singh as his adopted son, that the 
property in dispute was the svlf-acquired 
property of Tika Singh. In this case, also, 
the plaintiffs aay that the property was the 
self-acquired property of ‘Tika Singh. 
Under the Hindoo law as laid down in 
Macnaghten, Volume I, page 76, and also in 
a decision of this Court in Volume VIII of 
the Weekly Reporter, the relation of krit- 
tima son extends to the contracting parties 
only, and the son so adopted will not be 
considered the grandson of the adopting 
father’s father, nor will the sou of the adop- 
ted be considered the grandson of his 
adopting father. Itis also clear under the 
Hindoo law that the A:iéina son does not 
inherit collaterally. Now, as we have found 
in concurrence with the Subordinate Judge 
that Nirban Singh is the &Ariééima son of 
Tika Singh, and as the property in dispute 
is admittedly the self-acquired property of 
Tika Singh, the plaintiffz, who are the sons 
of Nirban Singh, who was the son of Tika 
Singh according to -the Arttéima form of 
adoption, ean, under the Hiudoo law us 
already stated, be no heirs of Tika Singh. 
It is, therefore, perhaps unnecessary for us 
to enter into the merits of the case; but as 
the whole case has been argued both on the 
law point as well‘as on the merits, we may 
mention here that there is uo satisfactory 
evidence that these alienations were made 
by Nirban Singh for avy immoral purposes. 
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One or two of the witnesses say that he 
was in the habit of attending nauches, but 
we do not see that there is anything 
immoral in his so doing, otherwise the alien- 
ations of every native gentlemen in this 
country would be liable to be questioned. 
The evidence shews, particularly the 
evidence of the Mookhtar, that there was 
considerable litigation between the widow of 
Tika, Singh and Nirban Singh, and tbat but 
for the assistance of Dooli Chuyd Molfjun, 
Nirban Singh would not have been able to 
have contested that suit up to the High 
Court and Privy Council, although it fell 


through in the latter Court for want of 


prosecution on the part of the appellant. 
There is also evidence that there were 
zur-i-peshgee aud other debts which were 
paid off out of the money borrowed from 
Dooli Chund. 

Therefore, without going more minutely 
into the evidence of the case on the merits, 
we find that the plaintiffs are not in a posi- 
tion to qnestion the alienations of Nirbap 


Singh, and we confirm the decision of the 
Subordinate Judge and dismiss the appeal 


with costs payable by the appellants. 


The lst May 1876. 
Present: 


The How’ble Sir Richard Garth, Ké. 
“Chief Justice, and the Hon’ble W. Ains- 
lie, Judge, 

Morigage— Wassilat— Deposit. 


Case No. 60 of 1876. 


f 


Regular Appeals from a decision passed 


by ` the Second Subordinate Judge o 
Patna, dated the 17th December 1874. 


Baboo Gobind Pershad and another 
(Plaintiffa) Appellants, 


versus 
Dwarka Nath, manager of the estate of Dabi 


Pershad, lunatic, and others (Pluiutiffs) 
Respondents. 


C. Gregory and Baboo Chunder 
Madhub Ghose for Appellants. 


Baboo Unnoda Pershad Banerjee for 
Respondents. 


Case No. 61 of 1875. 


Dabi Dutt Singh and others (some of the 
Defendants) Appellants, 


Mr. 


Versus 


Baboo Gobind Pershad and another 
(Plaiutifia) Respondents, 
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Moonshee Abdool Baree for Appellants. 


Baboo Unnoda Pershad Banerjee for 
Respondents. 


Where a mortgagor deposits the amount of the 


mortgage for the express purpose of preventing a foie- 
closuie, le 18 entitl 
fact of his having put in a petition, which refers to 
some other suit between him and mortgagee, but does 
not prevent the latter from taking out ced 

deprive him. Where a mortgagor is liable for only a 
portion of the mortgaged property, but pays in the whole 
amount to secure himself against his co-sharers, he ts 


to wassilat, of which the mere 


eposit, cannot 


entitled to wassilat for the whole. 


Garth, C/.—Tuxxre has been only one 
substantial point argued in this case, viz., 
whether the petition under which the mort- 
gagor deposited the mortgage money was in 
such a form ag to prevent the mortgagee froin 
taking the money out, and to deprive tho 
mortgagor of the right to the wassilat from 
the time when the deposit was made. 

It is admitted that if the petition had 
been in the ordinary form, so that the mort- 
gagee could clearly have taken out the money 
at once, the mortgagor would have been enti- 
tled to the wassilat which has been awarded 
him by the Court below ; but the petition, it 
appears, stated, that there was another suit 
pending at the time of the deposit, in which 
the mortgagor, alleging that the mortgagee 
had realized a sufficient sum from the pro- 
ceeds of the sale to pay off both the principal 
and interest of the mortgage debt, claimed to 
be entitled to recover the property from the 
mortgagee, without making him any further 
payment, and the Government pleader argues 
on behalf of the mortgagee, that this state- 
ment in the petition imposed such a condi- 


f | tion on the deposit itself, as that it prevented 


him, the mortgagee, from taking out the 
money. 

We cannot consider that this is the true 
view of the case, ‘There was no condition 
annexed by the terms of the petition to the 
deposit of the mortgage money. The depo- 
sit was made iu the name of the mortgagee ; 
and there was no reason whatever why he 
should not have taken out the money go de- 
posited. If he had taken it out, he would 
undoubtedly bave been bound to give up 
possession of the mortgaged property, or to 
account to the mortgagor for the waasilat ; 
and the fact of his not having taken out the 
money, when he might have done £o, ought 
not to place the mortgagor in any worse 
position. 

There are two cases which were referred 
to in the course of the argument, which we 
think it right to notice. One, Pran Nath 
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Roy Chowdhry v. Rooken Begum and 
others, is a case deoided by the Privy Coun- 
cil and reported in VII Moore’s Indian Ap- 
peals, puge 823, in which it was heid, that a 
payment into Couit of .the mortgage money 
by the occupant of the morignged property, 
who was not himself the mortgagor, accom- 
panied with a protest and a threat of legal 
proceedings to recover the money so puid 
into Court was vot a legal deposit or tender, 
and this for two reasous :—lIn the first place, 
it was a tender by a persou who was not 
himself the mortgagor, nor who claimed 
under the mortgagor ; and in the next place, 
the person who mude the tender, so fur from 
admitting the existence’ of the mortgage, con- 
tended that the mortgagor had no title, and 
was then threatening a suit for the purpose 
of getting back the money deposited. There 
was therefore in that case clearly no deposit 
of the mortgage money as such. 

The other cuse—Abdoor Ruhman `v. 
Kisto Lall Ghose—was of a very similar 
character. It is reported in VI Weekly Re- 
porter, page 226, and there it was decided, 
that if a mortgagor deposits money in Court 
without placing any actual restriction upon 
its being paid over to the mortgagsA but 
with express notice to the mortgagee tha he 
mortgagor denies the existence of the mort- 
gage, and intends to sue the mortgagee to 
recover back the money, this is not a valid 
deposit of the mortgage money. 

Tt is clear that both these cases are quite 
distinguishable from the present. 

Here, no condition was annexed to the de- 
posit ; the mortgagor deposited the mortgage 
money ns such ; aud so far from disputing 
the fact of the mortgage, he paid in the mort- 
gage money, in order to prevent the mort- 
gage being foreclosed. 

Another point which was raised iu the 
present case by way of cross-appeal by the 
moitgagee was this, whether the mortgagor 
being entitled 10 two-thirds only of the mort- 
gaged property, and having paid the whole of 
the mortgage money into Court in conse- 
quence of the persons who were entitled to the 
other one-third not choosing to take any partin 
that payment, is entitled to receive the whole 
of the wassilat from the mortgagee, he being 
bound of course in that case to account to 
his co-shurers for their third of the wassilat, 
and they being bound on the other bund to 
repay lum their share of the mortgage 
money. 

This point the Government pleader very 
properly ndmitted that he could not contest. 
There ig no doubt that the mortgagor, haying 
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paid the whole of the mortgage money into 
Court for the benefit of his co-sherers as 
well as himself, is entitled to hold the whole 
property, or to recive the whole of the 
wassilat, which is the same thing, in order 
to secure himself, as against his cv-sharers, 
the amount which he has paid on their 
account. 

The decision of the Court below will 
therefore be amended by the plaintiff being 
adjudged te whole of the waasilut, viz., 
Rs. 6,176-6-14 instead ofthe two-thirds which 
were accorded to him in the Court below. ee 

The plaintiff will be entitled to his costs 
of the sppeak and of the cross-appeal, and 
also to such additional costs in the Court 
below as he would be entitled to by reason 
of his recovering the additional one-third 
of the wussilat. 








The lst Muy 1876. 


Present: 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, und the How ble F. A. Glover, 
Judge. 


Jurisdiction—Special Appeal. 
Case No. 702 of 1875. 


Special Appeal from a decision passed 
the Judge of Sarun, dated the sth 
anuary 1875, reversing a decision of the 
Subordinate Judge of that district, dated 
the 8rd February 1874. 


The Court of Wards on behalf of Baboo 
Raj Chucker Sarun Narain Singh, lunatic, 
(Defendant) Appellant, 


versus 


Mussamut Roop Moonjuree Kooer (Plaintiff) 
Respondent. 


Baboo Unnoda Pershad Banerjee and Mr. 
R. T. Allan for Appellant. 


Moonshee Mahomed Yusoof for 
Respondent. 


Where the question was raised whether a District 
Judge could hear an appéal from a decision affecting 
property alleged to be worth more than Rs. 5,000, 
HELD that the question whether the open was worth 
more or less was a question of fact lie could not for 
the first time be raised on special appeal ; and that the 
High Court could not, on special appeal, enter into a 
question of fact even upon a point of jurisdiction. 


Garth, C.J. — IN this case, the plaintiff 
who’ is the wife of Raj Chucker Sarun 
Narain Singh, a lunatic, sues to recover pos- 


| session of an’ estato called Mouzah Bal, 
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which she says she bought with her own 
mouey in October 1867. 

Her husband having become a lunatic, his 
property has been placed under the manage- 
ment of the Court of Wards, and they, in 
the belief that the purchase of the property 
in question was made by the plaintiff benamee 
on behalf of her husband, have taken pos- 
session of it; and the question in the suit 
is whether she bought it bona Jide nor her- 
golf or for her husband. . 

The first Court decided in pe, of the 
defendant, but, upon appeal to the District 
J udge, he has reversed that dgcision, and has 
found in favor of the plaintiff. + 
; The case now comes before us in special 
appenl ; and the two points which have been 
relied upon by the appellant are— 

Ist—That the Judge had no jurisdiction 
to entertain the appeal to him, ivasmuch as 
the subject-matter of the suit was worth 
more than 5,000 rupees ; and 

2ndly.—That the Judge has decided the 
case mainly, if not wholly, upon the strength 
of a deposition made by the plaintiff's hus- 
band on the 28rd of March 1872, and with- 
out taking any notice of, or giving any 
weight to, the evidence for the defendant. 

As regards the firet point, an objection 
was raised in the Court of first instance that 
the estate was under-valued, the value being 
assessed at Rs. 1,350; but it was found that 
the revenue rent was Re. 135, so that there 
was no ground for that oljection. 

So far as appears upon the proceedings, 
no question of jurisdiction was raised in the 
Lower Appellate Court ; but it is argued on 
the part of the eppellant that this Court is 
bound to take notice that the District Judge 
had no jurisdiction, and to infer that the 
property was worth more than Rs. 5,000 nt 
the date of the suit, from the fuct that, in 
the plaintiffs deed of purchase in October 
1867, the consideration-money is said to 
have been Rs. 87,000. 

We are of opinion, however, that, on 
special appeal, we cannot enter upon and 
decide a question of fact, which should have 
been raised, if the appellants wished to take 
the point, in the Court below. 

Whether the District Judge had or had 
not jurisdiction to try the appeal, depends 
upon whether, at the commencement of the 
suit, the property was worth Rs. 5,000, 
and this must of necessity bea question of 
fact. It is said that this fact is made sufi- 
ciently plain from the plaintiff ’s own pur- 
chase deed; but, however plain it may 
appear to be, it is no less a question of fuct, 
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upon which, when raised, both parties have 
a right to.be heard; and we have no right 
to enter upon any questjon of fact on special 
appeal, even upon a point of jurisdiction. 
This was decided in the Full Bench decision, 
Luteefoonissa Bibee v. Baboo Poolin Beliaree 
Sein, Sutherlnnd’s Special Number, Weekly 
Reporter, page 31, where the Jaw is laid 
down very clearly by Sir Barnes Peacock, 
and with that law we enfirely' agree. 

Ifthe appellants had wished to raige the point, 
they should have done so before the Lower 
Appellate Court, who had power to enter 
upon and decide the question of fact. We 
have no such power here. 

As regards the second point, we see no 
ground for impugning the decision of the 
Judge as wrong in point of law. 

He undoubtedly appears to have attached 
more weight to the plaintiff’s evidence, more 
especially to the deposition in question, than 
to that of the defendant. But he had the 
whole case before him. He was not bound 
in his judgment to criticise each portion of 
the evidence in detail ; and we have no right 
to say, nor reason for saying, that he has not 


fully considered the testimony on both 
sides. 

We, therefore, dismiss the appeal with 
costs. 





The 28th March 1876. 


Present: 


Lord Chancellor, Lord Selborne, Sir James 
W. Colvile Sir Barnes Peacock, Sir 
Moutague Smith, and Robert P. Collier, 


Bhownugger Cesssion Case— Transfer of Juris— 
diction— Cession of Territory—Legislahon as 
to Sovereignty — Territorial Jurisdiction — 
Evidence Act, 


On Appeal from the High Court of Judi- 


cature at Bombay. 
Damodhar Gordhan 
` wersus 


Gunesh and others. 


The Thakoor of Bhownuggur having up to 1866 held 

rtions of his estates in Kattywar under two 

different Kinda of jurisdiction, by one of which he 

exercised high Civil and Criminal poweys as an 

independent prince under the supervision of a Political 
38 
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Agency representing the British Government, while b 
the other he occupied the position of a subject in British 
territory ; and the Government of India having resolved 
or removing the irritation felt by the Thakoor at this 
distinction, by transferring the territory under British 
jurisdiction to the more immediate jurisdiction of the 
. 'bakoor, by an agiesment under which, however, the 
transfeired territories should revert to the jurisdiction 
of the Britiah Government in the event of any gross 
misconduct on the part of the Thakoor, of which mis- 
conan the Government of Bombay was to be the 
udge .— 

ELD, firstly, that, if such a transfer were valid, it 
would not amount to a cession of Biitish territory to a 
native State, but would merely amount to a transfer of 
certain territories from ordinary British to a special 
local jurisdiction ; but, secondly, that the transfer in the 
pee case, which was alleged to have been effected 

y sundry notifications in Government Gazettes, was 
not valid, because even such a transfer as was contemp- 
lated could not legally be effected without a Legislative 
Act, such os had not been passed in this case. HL», 
also, that as the Governor-General in Council is pre- 
cluded from legislating directly as to the sovereignty 
or dominion of the Crown over any part of its terri- 
tories 10 India, or as to the allegiance of Biitish sub- 
jects, no Legislative Act, purporting to make a Govern- 
ment notification conclusive evidence of a cession of 
territory, could exclude a judicial enquiry as to the 
nature and lawfulness of any such alleged cession. 
HED, also, that the jurisdiction of the High Court over 
the territory in question was territorial, and would cease 
immediately on a valid cession. 


In this suit, which was instituted in the 
British Court of Gogo for the recovery o 
redemption of certain land situate in the 
village of Gangli, on the footing of moriguge, 
a decree for the plaintiff (whose represen- 
tatives are the respondents here) was made 
by the Moonsiff of Gogo, but was reversed 
ov appeal by the Assistant Judge of Ahmeda- 
bad. On à special appeal by the plaintiff to 
the High Court of Bombay, the cuse was 
remanded to the Court of Ahmedabad for 
re-trinl. 

So fur, there was no question of the juris- 
diction of these different Courts over the 
laud in controversy, as territorially situate 
within their proper limits, and over the 
parties to the suit as resident within the 
sume limits. But in 1866, after the 
remand by the High Court, the juris- 
diction of all these Courts is alleged by 
the appellant to have ceased by reason of 
the cession by the British Government of 
certain territory, within which Gangli was 
included, to a native poteutate, the Thakoor 
of Bhownuggur. A notification that the 
territory so alleged to have been ceded was 
removed, from and after the lst of Februrry 
in that year, from the jurisdiction of the 
Revenue, Civil and Criminal Courts of the 
Bombay Presidency, appeared in the “ Bom- 
bay Government Gaztte” of the 29th 
January 1866. The District Judge of 
Ahmedabad proceeded, nevertheless, to re- 
hear the appeal, and, ‘on such rehearing, he 


restored the original judament of the Moon- 
siff of Gogo in favour of the plaintiff. 
Thereupon the defendant brought another 
special appeal to the High Court of Bombay, 
alleging the notification in the Gazette of 
the 29th January 1866, as proof that the 
rehearing had been coram non judice; but 
the High Court, on the 2nd December 1870, 
rejected this special appenl, holding that 
notification to be insufficient to show that 
the jé@risdiction of the Court of Alimedabad 
had ceased before the rehearing. On a 
petition, however, by the defendant for o 
review of that order, accompanied by some 
further documentary evidence, the High 
Court nppears to have considered (Record, 
p. 191), that a transfer of linds from British 
territory to ‘the jurisdiction of a native 
Prince, by the authority of the Secretary of 
State for India, might have been authorized 
by the Statute 21 and 22 Vic., cap. 106, 
sec. 8: and a review of the order of the 
2nd December 1870 was therefore directed. 
On the review, the Judges of the High 
Court held that it was beyond the power 
of the British Crown, without the con- 
currence of the Imperial Parliament, to make 
any cession of territory within the jurisdic- 
tion of any of* the British Courts in India, 
in time of pence, ton foreign power ; aud 
on that ground they made the order of the 
24th March 13738, now under appeal, con- 
firming their former order of the 2ud Decem- 
ber 1870. The question, whether the law 


thus laid down by the High Cout of 


Bombay is correct, was fully and ably argued 
at this bar in July last ; and their Lordships 
would have been prepared to express thie 
opinion, which they might have formed upon 
it, if, in the result of the onse, it had become 
necessary to do so. But, having arrived 
at the conclusion that the present appeal 
ought to fuil, without reference to that 
question, they thiuk it sufficient to state, 
that they entertain such grave doubts (to 
say no more) of the soundness of the general 
and abstract doctrine luid down by the High 
Court of Bombay, as to be unable to advise 
Her Majesty to rest Her decision on that 
ground. 

Before, however, the judgment rejecting 
the special appeal to the High Court of 
Bombay can be reversed, their Lordships 
must be satisfied, that there was, in this case, 
an actual cession of territory, which had 
the effect, before the rehearing by the District 
Judge of Ahmedabad, of depriving Ganglt 
of the character of British territory, and its 


i inhabitants of the status and rights of 
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British subjects. That question, considered 
as one of fact in this particular case, apart 
from the general constitutional question as 


to the power of the Crown to make a cession 


in any case, does not appear to have been so 
fully considered by the High Court of 
Bombay as their Lordships think it deserved 
to be. It has now (on the 17th of February 
fast,) been the subject of a separate argument 
at this Bar. 


The fncts, material to the ‘deternmination 
of this question, may be thus stated. 


There are in the Province of Kattywar 
one or more tulooks, of lafge extent and 
value, belonging to the Thakoor of Bhow- 
nuggur, which (whether that Province ought 
or ought not to be regarded as a part of 
Her Majesty’s Dominions) have never been 
brought under the ordinary administration 
of the British Government in India. The 
Thakoor is nlso the proprietor of other 
Jnrge talooks (the town and port of 
Bhownuggur, and many other villages and 
places, including Gangli), forming part of 
the districts of Dundooka and Gogo, &c. 
which, having previously been part of 
Kattywar, were ceded by the Peiehwa to 
the British Government in 1802, by the 
Treaty of Bassein. The teiritory so ceded 
was left, till 1815, under native administra- 


tion ; but‘in that year it was brought under: 


the ordinary jurisdiction of the British 
Courts of the Bombay Presidency, and so 
remained until those proceedings in 1866, 
the effect of which is now in question. As 
to these latter estates, the Thakoor, and all 
his dependents residing thereon, were (be- 
yond controversy) subject to British law and 
jurisdiction. 


Before 1802 the whole Province of 
Kattywar was divided between the Peishwa 
and the ‘Guikowar, who claimed over it 
sovereign rights, chiefly consisting in the 
exuction of tribute. A small number of 
estntes in the Province were held rent-free ; 
but for the greater part the Chieftains paid 
tribute, of the same character (so far as 
their Lordships can judge), as the land- 
‘revenue which is paid to the Government 
in British India; and Mr. Aitchison, in a 
work of nuthority, referred to ou buth sides 
at the Bar (“ Treaties,” val. vi, p. 366), 
states, that the sovereignty of the country 
was understood by the Chiefs to reside in 
the power to which this tribute was paid. 
The rest of the rights of the Peishwa, in 
those parts of Kattywar which had not been 
transferred to the British Government by 
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the Treaty of Bassein, were ceded to Great 
Britain in 1817. 

With respect to the Guikowar ‘leaving 
out of consideration one or more talooks, of 
which that Prince isat the present dny the 
direct proprieto: ). it appears that in 1807 «u 
settlement wns made between the Guikowar 
und the Chiefs tribu’ary to him, through the 
intervention, and under the guarantee, of 
the British Governmeut ; engagements being 
then taken for the payment of a fixed 
rerenue by those Chiefs whose esta‘es were 
not held rent-free. The amount of tribute 
then fixed for the Knttywar estates of tho 
Thakoor of Bhownuggor was 74,000 runecs ; 
and as it was thought expedient to consoli- 
date the whole of the claims over all the 
Thakoor’s estates, nn agreement was made, 
with lis consent, for the transfer of the 
revenue payable by him to the Guikowar 
for his Kattywar estates to the British 
Government, as part of the consideration 
for certain arrangements, which were at the 
sume time made for the support of a con- 
tingent force. In 3820, by a further agree- 
ment, the Guikowar engaged to sind no 
troops into Knattywar, and to make no 
demands upon the province, except through 
the British Governmeut. Since that date, 
the supreme authority in Knttywar (ng far 
nas it bad bren previously vested in the 
Peishwa, or in the Guikowal), has heen 
exercised solely by the British Government, 
The tribute payable by the difterent Chiefs 
has been collected by the British authorities ; 
the Guikowar receiving from them the 
shure of it, to which he is entitled 
according to the existing agreements. Tho 
tribute payable in 1871 by the Thakoor of 
Bhownuggur (in respect of the nggiegate of 
his Kattywar estates, nud of the estntes 
included in the alleged cession of 1866) is 
stated in the “ Kattywar Local Cnlendar 
aud Directory” of that year, (a book tefer- 
red to during the Inst argument, ns contain- 
ing correct information on public matters 
relating tothe province), as amounting in the 
whole to Rs. 1,54 917 per annum: of which 
Rs. 1,28,060 were collected in tight of, and 
retuined by, the British Government ; 
Rs. 3,999 were collected in right of, and 
paid over to, the Guikowar ; and the snm of 
Rs. 22,858 was a custemery aub-tribute, 
paid, under the name of “ Zortullubee,” to 
the Nawab of Joonnghur, one of the Chiefs 
of the province, who appenrs formerly to 
have established some kind of superiority 
over the rest. 

Their Lordships have now to refer to the 
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judicial administration of Kattywar. Down 
to 1881, this appears to have been left, with- 
out any regular control, in the hands of the 
Chiefs. But in that year (a * Political 

ency” having been established at Rajcote 
in 1820), the British Government constituted 
a Criminal Court of Justice in Kattywar, 
«ander the presidency of the Political Agent, 
with three or four Chiefs as assessors, for the 
trial of capital crimes in the estates of Chiefs 
avho were too weak to punish such offeuces, 
and of crimes committed by petty Chiefs 
upon one another, or otherwise than in the 
exercise of their recognized authority over 
their own dependents. Until 1853, every 
sentence passed by this Court was submitted 
to the Bombay Government for their approval. 
(Aitchison, vol. 6, p. 367.) In 1862, the 
whole of this administration was reot ganized. 
The Province was then divided into four 
districts (the eastern distiict including all the 
Talooka belonging to the Thakoor of Bhow- 
nuggur), in each of which were placed 
officers, called “Political Assistants,’ with 
other British Magistrates under them, all 
under the control of the Political Agent. 
The entire number of Kattywar States 
under separate Chiefs (large apd small), is 
188 ; of whom 96 pay tribute to or in right 
of the British Government only ; 70 to or in 
right of the Guikowar only ; and ‘nine (of 
whom the Thakoor of Bhownuggnr is one) 
to or in right of both Goveruments (“ Katty- 
war Directory,” pp. 54-56). These Chiefs 
were, by the arrangements made in 1862, 
distributed into seven different classes. To 
the firat class (consisting of four or five, of 
whom the Thakoor of Bhownuggnur is one), 
unlimited criminal and civil jurisdiction, 
with the exception of crimiual jurisdiction 
in certain cases over “British subjects ” 
(however that expression ought to he intel- 
preted) was nllowed. The jurisdiction of 
the second class (either originally, or by the 
effect of a Circular Order afterwards issued, 
No. J4 of 1866), was substantially the same. 
The jurisdiction of the four next classes was 
restricted, in crimingl matters, to limited 
powers of fine and imprisonment ; and in 
civil matters, to the cognizance of suits of 
limited amount ; the grentest powers (those 
of the Chiefs of the third class) being to 
imprison for seven yenrs, to impose fines of 
Rs, 10,000, and to decide civil suits of 
Rs. 20,000 value; while the sixth class 
conld ouly imprison for three months, impose 
finesiof Rs. 200, and decide civil suits of 
Bs. 500 value. The seventli, or lowest class 
of all, was entirely deprived of all civil 
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jurisdiction, but in criminal cases, might 
imprison for not more than fifteen days, and 
impose fines not exceeding Rs, 25. All other 
jurisdiction, both civil aud criminal, through- 
out the province beyond the limits of that 
allowed to the Chiefs, was reserved to the 
British Officers and Magistintes under the 
authority of the Political Agent; and in 
1871, there was an establishment of thirty- 
one such Officers and Magistrates in the 
whole.@ (" Directory,” pp. 520-527.) 

In 1863, two eluborate Codes of Regola- 
tions (based upon the Indian Penal and other 
Codes) were promulgated with the sanction 
of the Indian Government, for the guidance 
of the British Judicial Officers and Magis- 
trates in Kattywnr. (“ Directory,” pp. 176- 
253.) These Codes established, both in 
name and in substance, regular and fully- 
organized Courts of Justice, with powers to 
execute warrants and issne commissions 
throughout the Province, and to take security 
from suspected persons in the name of the 
Queen. (Articles 39, 56, 154 of the Crimi- 
nal, and Article 104 of the Civil, Code.) 
It may be added that, on the face of theae 
Codes (especially by Article 10 of the Civil 
Code, which pointedly distinguishes the 
Chiefs of Katty war from “ Sovereign Powers,” 
and “Independent Chiefs”), and by several 


‘Inter Circular Letters of the Political Agents 


(No. 11 of 1866, No. 2 of 1867, ‘No. 11 of 
1869, and that of the 7th May 1868), the 
whole jurisdiction exercised by the Chiefs of 
all the seven classes is trented ns conferred 
upon them by the British Government. 

These being the circumstances which their 
Lordships think material to a correct under- 
standing of the arrangements between the 
Indian Government and the Thakoor-~of 
Bhownuggur, and of the steps taken to carry 
them into effect, it now becomes necessary to 
advert to those arrangements. It appears, 
that the difference between the position of 
the Thakoor in his Kattywar estates, in 
which he continued to exercise his ancient 
powers, paying n fixed revenue, and his 
position in his British estates (including his 
two largest towns and his place of residence), 
in which, since 1815, he had been subject to 
ordinary British laws, was (in the language 
of Mr. Aitchison, Vol. VI, p. 874) “very 
irritating to him.” With a view (among 
other things) to remove or diminish this 
sonrce of discontent, an agreement was con- 
cluded between him and the Indian Govern- 
ment in 1860, which is printed at pp. 416- 
420 of the same volume of Mr, Aitchison’s 
work. 3 / 
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It is entitled “ Settlement framed accord- 
ing to Resolutions of the Bombay Govern- 
ment, Nos. 3826 and 8829, dated 23rd 
October 1860 :”—a title, which has the 
aspect of on agreement as to rent and other 
terms of tenure, rather than that of a 
treaty between the head of a Sovereign 
State and a Foreign or Independent Power. 
When the particular terms of this agreement 
are examined, they confirmed that impression. 

By the lst and 8th Articles,¢he TRakoor 
of Bhownuggur and the British Government 
reciprocally agreed to cancel, from and after 
the Ist May 1861, “the lease of the villages 
of the Thakoor’s talooks in the districts of 
Dundooka, Ranpore, and Gogo, which was 
executed in A.D. 1848,” and “instead 
thereof, the Thakoor agreed to pay, for the 
whole of the villages enumerated in that 
lease, n fixed jumma of Rs. 52,000 yearly 
for ever,” which sum “shall not be in any 
way affected by the result of avy action or 
other process brought by any party against 
the Thakoor’s right of possession, in any 
part of the said talooks; nor shall the snid 
estates (excepting Bhownugegur, with 
Wudwa, Sehore, aud the ten villages thereof, 
about to be attached to Kattywar) be 
exempted on account of this payment from 
any general taxation, not coming under the 
head of land tax or rental, which Govern- 
ment may impose on their districts under the 
Regulations.” 

t appears, therefore, that the talooks in 
Gogo, including Gangli, which were “about 
to be attached to Kattywar,” had been 
included in the lease of 1848, which was 
then to be cancelled ; and that, although the 
Government did not reserve, ns to those 
particular talooks, the same right of “ general 
taxation” which they expressly reserved as 
to the residue of the Thnkoor’s British 
estates, which were intended to continue 
subject to the Bombay Regulations, still 
those talooks were included in the estates 
In respect of which a fixed jumma of 
Rs. 5,200 was to be pnid in perpetuity by 
the Thakoor. 

By the 2nd Article, the Thakoor agreed, 
(certain questions of account between him- 
self and the British Government being 
thereby adjusted), “to pay up his Kattywar 
tribute, (ie, the jumma for his Kattywar 
property, which had been fixed in perpetuity 
in 1807), yearly in full, according to settle- 
ment,” 

By the 3:id and 9th Articles it was reci- 
procally agreed, that the port dues and 
customs of the port of Bhéwnuggur should 
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continue to be collected at Byitish rates, and 
by the British Government ; but that, when 
collected, the whole net produce of the port 
dues, and three-fifths of the net produce of 
the customs (as “ the share of the Thakoor”), 
should be paid over tothe Thakoor by the 
Government, who were to retain, as “the 
share of Government,” the other two-fifths 
of those customs. 

The town and port of Bhownugegur were 
part of the territory to which the 7th Arti- 
cle (that directly bearing upon the present 
question) relates. That Article is in these 
words :—“ Upon the above conditions Her 
Majesty’s Government agiee as follows: 
Government concede, as a favour, and not as 
aright, the transfer of Bhownuggur itself, 
with Wudwa, Sehore, and ten subordinate 
villages, from the district of Gogo, subject 
to the Regulations, to the Kattywar Political 
Agency.” 

This is not the language of cession. It is 
prima facie nothing more than an engagement 
for the transfer of the places mentioned (includ- 
ing Gangli), which were then, beyond ques- 
tion, British territory, from a Regulation 
Province to an extraordiuaty jurisdiction. 
The other Articles are consistent with this 
view, 

After the conclusion of this agreement in 
1860, a delay of some years followed before 
anything was done with n view to give effect 
to the provisions of the 7th Article ; “ owing” 
(as Mr. Aitchison states, Vol. vi, p. 374), 
“ to some doubts as to the precise status of 
Kattywar with respect to British laws.” In 
1865, however, the Thakoor pressed for the 
completion of the arrangemeut. In the 
letter from the Secretary to the Government 
of India of the 31st of May 1865, to the 
Acting Secretary of the Government of 
Bombay (printed at page 181 of the Record), 
the mensure is described as “ the contemplated 
trausfer of the town of Bhownuggur, of the 
district of Sehore, and of the villages in 
Dhundooka and Gogo, to the supervision, 
laws, and regulations of the Kattywar Poli- 
tical Agency.” By that letter the Governor- 
General in Council authorized “the contem- 
plated arrangement” being at once carried 
into effect, with the reservation, however, for 
which the Government of Bombay wera 
directed carefully to provide, that, “in the 
event,of gross misconduct on the part of the 
Thakoor’’ (of which the Government of 
Bombay were to be the judges), “ these 
territories should revert.” A reason was 
added for holding that “ the projected trans- 
fer would have been legalized” by the agree- 
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ment of 1860 ;»—viz, that “ Her Majesty’s 
Secretary of State for India hnd decided that 
Kattywar was not British territory.” 

Their Lordsbips think that, if such an 
opinion had been expressed by the Secretary 
‘of State for India (of which no direret evi- 
dence is found in the papers before them), and 
if that opinion could be proved to be well- 
founded, it would still not have the effect of 
‘converting a transfer of certain British terri- 
tories from ordinary British jurisdiction “to 
the supervision, laws, and regulution of the 
Kattywar Political Agency,” into a cession 
‘of British territory to n Native State. Such 
‘a cession would be a transaction too impor- 
tant in its consequences. both to Great Britain 
‘and to subjects of the British Crown, to be 
established by any uncertain inference from 
equivocal acts. 

Their Lordships assume, (though the pre- 
cise Innguage used does not seem to be quite 
apt for that purpose), that what was intended 
was to confer upon the Thakoor of Bhow- 
nuggur, within the ‘ transferred” districts, 
as large a criminal and civil jarisdiction as 
that which he exercised in his estates situate 
within the proper limits of the Kattywar 
Political Agency, subject only to the same 
supervision and control of the Kuttywar 
Political Agent, to which he was subject in 
respect of those estates. 

But such a grant of jurisdiction (if the 
‘Government of India or the Crown, without 
a Legislative Act, had been able to grant it), 
would not have deprived the Crown of its 
territorial rights over the “transferred” dis- 
tricts, o1 the persons resident therein of their 
rights as British subjects, Whatever may 
have been the opinion of the Indian Govern- 
ment as to the effect of what was done, (con- 
cerning which their Lordships will only 
observe that the documents of 1870 and 1871, 
printed at pp. 185 and 184 of the, Record, 
take it for granted thut a cession of territory 
to a native State bad been made, which is the 
point to be determined), their [or dships’ 
judgment must be founded, not on mere 
opinione, but on facts ; and they find, in point 
of fuct, that there was no cession of territory 
in this case, unless it can be deemed to have 
been made by the agreement of 1860, or by 
the notification in the Bombay Government 
Gazette of the 29th January 1866 (issued, 
no doubt in obedience to the directions of 
the Indiau Government, contained in the 
letter of the 3lst May 1865); which merely 
declared, that ‘in accordance with the Con- 
vention, &c.” (te. with the agreement of 
1860), the villages in question were, “from 


and after the Ist of February 1866, removed 
from the jurisdiction of the revenue, civil, 
and criminal Courts of the Bombay Presi- 
dency, and transferred to the supervision of 
the Political Agency in Kattywar, on the 
samo conditions ns to’ jurisdiction as the 
villages of the Tulooka of the Thakoor of 
Bhownuggur heretofore in that province.” 
(Record, p. 176.) 

Their Lordships agree in the reasons given 
by inf Judgés of the High Court of Bombay, 
on the 2nd December 1870, for holding this 
notification insufficient for the purpose intend- 
ed ; and they gre unable to find, in any of the 
other documehts afterwards submitted to that 
Court on the application for a review, any 
good reason for the subsequent departure of 
the High Court fiom that opinion. so far as 
to admit areview. The second notification 
of the 4th January 1878, which apperred 
in the ‘Indian Gazette” after the review 
had been ordered, ulso left the case substan- 
tially where it stood before. That notifica- 
tion was merely to the effict. that the 
villages mentioned in the schedule ‘* were, 
on the lst February 1866, ceded to the 
State of Bhownugeur.” The nature and 
effect of the nct, so described as a “‘ cession 
to the State of Bhownuggur,” remains (as 
it was before) a proper subject for judicial 
inquiry, What was attempted was, in their 
Lordships’ judgment, neither more nor less 
than a rearrangement of jurisdictions »within 
British territory, by the exclusion of a 
certnin district from the Regulations and 
Codes in force in the Bombay Presidency, 
and from the jurisdiction of all the High 
Courts, with a view to the establishment 
therein of a native jurisdiction, under British 
supervision aud control. But this could not 
be done without a Legislative Act, which, 
in this case, was never passed. By the 
Imperial Statute, 8rd & 4th Wm. IV, cap. 
85, section +8, a general power of legisla- 
tion (with certnin exceptions not material 
for this purpose) was given to the Governor- 
General in Council as to (among other things) 
“all Courts of Justice, whether established 
by His Majesty’s churters or otherwise, und 
the jurisdiction thereof.” This power ia, in 
substance, continued by 24 and 25 Vict., 
cap. 67, section 22, though the paiticular 
elnuse of the former statute is repealed. By 
the 24thand 25th Vict., cap. 104, section 9, 
the High Courts of the several Presidencies 
weie established, with such jutisdiction ns 
Her Majesty should, by Her Letters Patent, 
confer upon them; and, under the same 
statute, each of those Courts was also to have 
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ond to exercise, “ save a8 by Her Majesty’s 
Letters Patent might be otherwise directed, 
and subject to the Legislntive powers, in re- 
lntion to the matters aforesnid, of the Gover- 
noi-General in Council,” all jurisdiction, 
power, and anthority previously vested in any 
of the Enst India Company's Courts within 
the same Presidency, which were abolished 
by that Act, 
later enactments, which only modified these 
provisions, in a way not affecting the present 
case. The jurisdiction, therefore, of the 
Courts of the Bombay Presideney ovr 
Gangli rested, in 1866, upon British, Sta- 
tutes; and could not be takeif, away or al- 
tered (as long as Gangli remained British 
territory), so as to substitute for it any native 
or other extraordinary jaiisdiction, except 


by legislation, in the manner contemplated by 


those Statutes, 
Upon two subordinate points in this case 
their Lordships think it right to add tint 


they agree witl the view taken by the High 


Court of Bombay. 

Nothing, in their judgment, turns in this 
case upon the Indian Evidence Act of 1872, 
section 118. The G-vernor-General in 
Council being precluded by the Act 24 and 
25 Vict., cap. 67, section 22, from legislat- 
ing directly as to the sovereignty or domi- 
nion of the Crown over any part of its terii- 
tories in India, or as to the allegiance of 
British subjects, could not, by any Legisla- 
tive Act, purporting to muke a Notification 
in a government Gazette conclusive evidence 
of a cession of territory, exclude inquiry as 
to the nature and lawfulness of that cession. 
And with respect to the competency of the 
Courts of the Bombay Presidency to pro- 
ceed with the suit between these parties, if 
Gangli had, by any valid cession, cexsed to 
be British territory, their Lordships agree 
with the High Court, that the foundation of 
the jurisdiction of those Courts over the 
subject-matter of this suit, and the parties 
thereto, was territorial, and that it could no 
longer be exercised (whatever might be the 
stage or condition of the litigation at the 
time), after such a valid cession had been 
made, 

Their Lordships will humbly advise Her 
Majesty to dismiss the appeal. 


ees 


It is unnecessary to refer to |, 


The 8rd April 1876, 
P 


Present: 


The Howble F. A. Glover, Judge. 
Registration—Primé Facie Proof. 
Case No. 1253 of 1875. 


Special Appeal from a decision passed 
by the Offctating First Subordinate 
Judge of Chittagong, dated the 24th 
March 1875, reversing a decision of the 
Moonsiff of Satkoniah, dated the 21st 
September 1874, 


Nittyanund Kur and others (Plaintiffs) 
Appellants, 


DETSUS 
t 


` 


Raj Bullubh Adyapnrahit (Defendant) 
Respondent. 


Baboo Aukhil Chunder Sen for Appellants. 
' Baboo Sreenath Banerjee for Respondent. 


A Subordinate J udge having set aside the decision of 
a Moonsiff on the ground, inter alia, that it was impro- 
bable that the defendant would have executed a kaboo- 
leut in which his rent was suddenly raised to about three 
times the rate at which he had formerly paid, the 
Moonsiff's order was restored on the ground that the 
registration of the kabooleut with all the due formalities 
was prim@ facie proof of the cruth of its contents, and 
that, as this proof was not rebutted by defendant, the 
Moonsiff had been right in acting on it 
$ 


WHETHER the Moonsiff was justified or 
not in admitting the application for review 
was.a matter which the Subordinate Judge 
had no power to inquire into. The appli- 
cation was made within the ninety” days 
prescribed by Jaw, and it having been so 
made the order for refusing or admitting the 
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review was final. That being so, we must 
look upon the “firet Court’s judgment as 
properly made upon the documents admitted 
by the Moonsiff on review. 

With regard to the kabooleut the Subordi- 
nate Judge has refused to admit it, because 
he considers it extremely improbable that the 
defeudant, who had originally held the land 
at a jumma of Re. 4-6, would consent to 
execute a kabooleut, agreeing to pay a jumma 
of Rs. 14. In coming to that conclusion, he 
has, and I think incorrectly, refused to con- 
sider the etfect of the documents which the 
first Court allowed to be put in, and on 
which he based its judgment. But setting 
that nside for the moment, has the Subordi- 
nate Judge decided the case rightly upon the 
facts as they were before him irrespective 
of those documents ? He has decided against 
the kabooleut, because he considers that it 
is not unlikely that the kabooleut was fabri- 
cated and registered. Now, by Section 68 
of the Registration Act (XX of 1866) under 
which law this case would come, it is laid 
down that where a document has been regis- 
tered after compliance with the provisions 
contained in Section 86 of the Act, one of 
which 1s that, if a party who professes to 
execute the document appears before the 
Registrar and admits execution, and if the 
Registrar not knowing that party personally, 
is satisfied after enquiry that the identifica- 
tion by a witness who comes for the purpose 
of identifying, is genuine, he shall endorse 
on the document a certificate containing the 
word “registered,” and such certificate 
shall be signed, sealed and dated by him, 
and shall then be prima facie evidence that 
the document has been duly registered in 
manner provided by the Act, and that the 
facts meutioned in the endorsement have 
occurred as therein mentioned. Now, the 
facts mentioned in the endorsement upon this 
kabooleut are that Raj Bullubh Sarma, who 
was the executant of the document, himself 
came forward before the Registrar and 
admitted execution, the Registrar being satis- 
fied by the statement of the Mookhtar who 
came for the purpose of identification, that 
the real Raj Bullubh was before him. This 
endorsement of the Registrar is therefore 
prima facie evidence by law that Raj 
Bullubh came, before him and made the 
admissions referred to. And it was for the 
defendant in this case to rebut the evidence 
which the endorsement made by the Registrar 
made in favor of the plaintiff. It is no- 
where contended by the defendant that he 
adduced anything to rebut this evidence. 
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It is said that the Mookhtar ought to have 
been sent for and examined, It might have 
been better if the plaintiff had sent for and 
examined the Mookhtar; but as the lauw says 
that what had already been certified by the 
Registrar was prima facie, evidence of the 
fact that the defendant Raj Bullubh did 
admit the execution of the kahbovleut, it was 
for the defendant, if he thought it proper, to 
send for the Mookhtar and examine him. 
At aleventy it was for the defendant to 
rebut the prima facie evidence already given 
in favor of the plaintif. My own opinion 
is (over and above this finding, which is 
sufficient to -reverse the decision of the 
Subordinate Judge,) that as the documents 
which were accepted by the Moonsiff were 
legally on the record, the Subordinate Judge 
was bound to consider them. These docu- 
ments, of the genuineness of which there cau ` 
be no possible doubt, show that the prede- 
cessors of the plaintiff brought a suit against 
this very defendant and got a decree, and, in 
default of payment of the decretal money 
within fifteen days, got khas possession of 
the land. The Subordinate Judge says that 
it is improbable that a tenant would submit 
to such a large increase to his rent; but it 
must not be forgotten that his position had 
been very much altered for the worse. It 
may be that he paid Rs. 4-6 in previous 
years, but the landlord having got khas 
possession under his deeree would naturally 
insist on higher terms and treat the tenant 
as a mere holder at will, whose rights in the 
land had been extinguished. There is nothing 
therefore so very improbable in the fact that 
the defendant should have executed this 
kabooleut at a higher rate; and as by law 
the endorsement of the Registrar is prima 
facie evidence of the fact that the kabooleat 
was executed by the defendant, and as the 
defendant has not given any evidence what- 
ever to disprove the fact that he was present 
before the Registrar aud admitted the execu- 
tion of the kabooleut, I think that the 
Subordinate Judge was wrong, and that the 
plaintiff is entitled to keep the decree which 
the Moonsiff gave him. ‘The decision of the 
Subordinate Judge will, therefore, be rever- 
sed and the order of the first Court restored 
with costs. 
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The Ist May 1876. 


Present: 


The Hon’blo Sir Richard Garth, Kt., Chief 
Justice, and the Hon'ble F. A. Glover, 
Judge. 


` Contriıbution— Mesne Profits. 
Case No. 2877 of 1874. 


` Special Appeal fiom a decisio pasged by 
the Additional Judge of Tirhoot, dated 
the 9th June 1874, reversing a decision 
of the Moonsiff of Mozufferpore, dated 
the 13th dugust 1878. 1 


Buuwaiee Lall Snhoo (Defendant) 
Appellant, 


VETEUS 


Sudhist Lall (Plaintiff) Respondent, 
Mr. M. L. Sandel for Appellant. 


|  Baboo Rajendro Nath Bose for 
Respondent. 


In a claim for contribution arising out of a former 
suit in which a District Judge had given a decree 
against the present plaintiff aud defendant, and in the 
execution Of which the Moovusiff had allowed mesne 
„profits to the plaintiff, although the Judge’s decision, 
which ente fully into other details, had omitted 
to award mesne profits; HELD that, as the Judge’s 
decision had made no mention of mesne profits, the 
present plaintiff was not entitled to recover as contribu- 
fon the sum which, in order to secure his property 


against the jomt decree, he had paid on behalf of the 
defendant, 


Garth, C.J—In this case the plaintiff 
claims contribution from the defendant under 
these c1 cumstances : 

A suit was brought in the year 1868 in the 
Civil Court of the district of Tirhoot by one 
Ram Lall Jha v. the present defendant, the 
present plaintiff and other persons—in which 
suit the plaintiff claimed possession of certain 
property as against the present plaintiff and 
defendant, nnd also made a further demand 
of Rs. 150 for mesne profits. 

In this suit the plaintiff, on appenl to the 
District Judge, was eventually successful, 
and the Judge in giving judgment went 
very fully into his reasons for considering 
the plaintiff entitled to possession of the 
property—against the present plaintiff and 
defendant—and eventually made in n general 
foim a decree against them, but without say- 
ing a word, or making auy order, as to the 
claim for mesne profits. 

Tho plaintiff in thas suit then applied in 
the Moonsiffs Court to obtain execution 
against the present defendiht for the mesue 
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profite, upon the ground that they were 
inteuded to be given by the Judge, though 
not expressly mentioned; but this applica- 
tion was unsuccessful, upon the ground that 
no order had been made ag to mesne pro- 
fits, 

Another application was then, made to 
the same Moonsiff by the plaintiff in that 
sult against the present plaiutiff, and on that 
occasion if is snid that the District Judge 
sent n verbal message to the Moonsiff that 
he intended to give mesne profits. If any 
such message was sent, if wns undoubtedly 
very wrong and irregular, and should have 
hid no effect on the Moonsiffs mind ; but 
however, whether from this, or any other 
cause, the Moousiff made an order for exe- 
cution against the property of the present 
plaintiff. 

In ord+r to protect his property from this 
execution, the present plaintiff paid the 


‘whole sum claimed for mesne profits, aud 


he uow brings this suit aguinst the defend- 
unt for half the sum which he so paid by 
way of contribution, and the District Judge 
has held on appeal that he is entitled to 
recover, 

From this decision the defendant has 
appealed, on the giound that the decree in 
the former suit made no mention whatever 
of mesne profits, and that according to the 
fair construction of that decree, itis impos- 
sible to sny that the Judge intended to give 
any mesne profits; and we are of opinion 
that this is the right view of the cage. 

We are bound of course to put a reason- 
able construction upon the decree; and if 
we could fairly gather from it that the 
Judge intended to award mesme profits 
against the plaintiff and defendant, although 
he may not have expressed himself very 
clearly, we should be disposed to give effect 
to his intention. 

But the Judge, in awarding upon the 
other parts of the claim, gives his reasons 
very fully for doing so, aud not only is he 
perfectly silent as regards the claim for 
mesne profits, but we cannot gather from 
anything he says that he intended to give 
them, and it is quite consistent with his 
ultimate decree that he did not intend to 
do 60. 

Upon the principle, therefore, which wag 
luid down in a decision of the Full Bench, 
Mosoodun Lall v. Beekharee Singh and 
others, VI Weekly Reporter, Miscellaneous 
Rulings, 109, we think that we have uo riclit 
to import into the decree us against the 
present defendant that whieh neither 
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expressly nor byimplication appears therein, 
and consequently we must reverse the 
decision of the Lower Appellate Court, 
and restore that of the Moonsilf, dismissing 
the plaintiff’s claim. 

The appeal will be decreed with costs in 
both Courts. 


The 2nd May 1876. 


Present : 


, The Hon’ble W. Ainslie and G. G. Morris, 
Judges. 


Mesne Profits—Assessment. 
; Case No. 9 of 1876. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judgeof Dinagepore, 
dated the 25th September 1875. 


Mussamut Bibee Meher Jan (Decree-holder) 
Appellant, - 


I 


versus 


Mussamut Bibee Gerda and others (Judg- 


ment-debtors) Respondents. : 


’ 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Appellant, 


Mr. R. E. Twidale and Moonshee Serajul 
Islam for Respondents. 


Although the assessment of mesne profits is resa ved 
for. the period of execution of decree, it 18 an essential 
part of the decree itself, and not a mere process in execu- 
tion, and must therefore be made by a Court authorised 
to pass the decree. 


Ainslie, J-—Txis is a case in which pro- 
perties situated in the districts of Purneah 
aud Dinngepore were sued for in one suit. 
This Court authorized the Judge of the 


district of Purnenh to hear and dispose of 
the suit, There was an application for 
mesne profits from 1262 to'1278, and also 
from the date of possession. The decree 
is not very precise in its form. It is not 
necessary or proper for us to state at this 
time whnt is its effect. The assessment of 
mesne profits, for whatever period they were 
allowed, was reserved under Section 197, 
Civil Procedure Code, to be made in the 
course@of theésexecution of decree. 

Tt has been determined in several cases, 
and we have no doubt upon the point, that 
the assessment of mesne profits is an essential 
part of the decree itself. It is not a pro- 
ceeding in execution, and is therefore some- 
thing which must be done by the Court 
which was authorized to make a decree in 
the case. The Purnenh Court seems to 
have treated this matter as n mere proceed- 
ing in execution, and to have transferred 
the decree to the Dinagepore Court, not ouly 
for the purpose of giving possession to the 
plaintiff, but also for the purpose of determin- 
ing the nmount due to him for mesne profits. 

After a prolonged inquiry, the Dinagepore 
Court has determined that æ certain sum is 
due to the plaintiff decree-holder. That 
Court has disnllowed a certain portion of 
the decree-lholder’s claim; but, on the other 
hand, it has nilowed certain items which are 
objected to by the judgment-debtors. 

Both parties linve come before us with 
their appenls, Although this litigation has 
been so long protracted, we think the only 
course which we can ndopt is to send the 
case down to the Court at Purneah, in order 


'l that that Court may complete its decree 


by declaring the sum which the decree- 
holder is entitled to'as mesne profits. When 
that decree has been so completed, it will be 
capable of being transferred for execution 
to the Dinagepore Court, or to any other 
Court within whose jurisdiction the property 
of the judgment-debtor may lie. We are 
hot at liberty to amend the order of the 
Dinagepore Court, because it is an order of 
n Court which hnd ubsolutely no jurisdiction 
in the matter, and which must therefore be 
trented as a nullity. 

The proceedings and evidence taken be- 
fore the Dinagepore Court will, by the con- 
sent of the plenders on both sides given 
before us here, be treated'ns evidence by the 
-Purneah Court, and that Court will as soon 
as possible carry out our order and complete 
its decree. 

We think that ench party should bear his 
own costs of thissappeal. 
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The 2nd May 1876. 


Present: 


The Hon’ble E. G. Birch, Judge. 


Evasement—Time and Manner of enjoying 
ä Easement. 


Casa No 2088 of 1875. : 


Special Appeal from a decision passed by 
the Officiating Judge of Shahabad, 
dated the 27th July 1875, reversing a 
dectsion of the Moonsiff of Sasseeram, 
dated the 25th March 1875. 


Ramessur Misser and others (Defendants 
Appellants, 


i 
VETSUSs 


Brojo Bhookan Misser (Plaintiff) 
Respondent. 


Baboos Anund Gopal Paleet and Chunder 
Madhub Ghose for Appellants. 


Moonshee Mahomed Yusoof for Respondent, 


In a suit for the recovery of a right of ensement in a 
drain that had been closed up, in which the Moonsiff 
found that a drain had existed which had recently beau 


closed, and that there was no other way whereby water 


could escape from plaintiff's land, and accordingly gave 
the plaintiff a decree which was upheld by the Ju 
HKLD that the real issue to be tried was whether the 
plaintiff had enjoyed the easement for the time (20 
years), and in the manner laid down in the law. 


THE objection urged in special appeal in 


this case is that the Courts below have mis- 
apprehended tlhe nature of this suit and the 
issue which has to be tried; and that in 
consequence of the way in which this suit 
has been tried, there hus not been a proper 
finding as to whether the plaintiff bad ac- 
quired the right of easement which he sets 
up. 

_It is clear from the Moonsiff’s judgment 
that he mainly based his finding upon the 
investigation which he held upon the spot, 
When he appears to uve had some lund dug 
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up, and to have come to the conclusion fiom 
the stnte of the earth so térned up that the 
drain liad been newly stopped by the defend- 
ants. Then the Moonsiff goes on to say 
that there is no other outlet by which the 


| water of the plaintiffs house could be drain- 


ed off. Then he says- that the allegation of 
the defendants that no diain existed is found 
to be wholly false. He comes to the con- 
clusion that the plnintif?s claim is just and 
proper, and decrees the case, requiring by his 
decretal order, that the plaintiff should cou- 
struct the drain in question pukka with 
stones or bricks, and cover tlie snme, so thut 
no loss mny accrue to the defendants. 

Upon appeal, the Judge, after commenting 
upon the improper reception of some evi- 
dence by the Moonsiff, considers that the 
inspection of the premises by the Moonsift 
nud the conclusion arrived at from such 
Inspection was of great importance, and lind 
materially assisted him in arriving ut a 
correct conclusion on the case, The Lower 
Appellate Court also finds that the defendants’ 
plea is false. The Judge therefore confirms 
the finding and decree of the Moonsiff. 

I think, ns has been contended for by the 
learned pleader who appears for the appel- 
lant, that the real issue to be decided in this 
case has been overlooked by both the Lower 
Courts. It is not sufficient for the plaintiff 
tosay that he has used this drain and thut 
he has been deprived of that use by some 
nets of the defendants. Cases of this nature 
have to be considered with 1eference to the 


‘provisions of Section 27 of Act LX of 1871, 


which says, that “ where any way or water- 
“ course or the use of nny water or any other 
“ easemeut (whether affirmative or negative) 
“has been peaceably and openly enjoyed 
“by any person claiming title thereto as an 
“easement and as of right without inter- 
“i1uption and for twenty years, the right to 
“such access and use of light, or air, way, 


_“ water-course, use of water or other ense- 


“ment shall be absolute and indefensible.” 
The real point for trial in this case was 
whether the plaintiff had enjoyed this ense- 
ment over the land of the defendants for 
the time and inthe manner laid down in thia 
section. It seems to me that there has been 
no trial of the renl ‘issue between these 
parties. I reverse the decisions of both the 
Lower Courts, and remand the enge to the 
Oourt of firat instance in order that the 
Moousiff may try this suit after framing the 
issues with reference to the provisions of 
the sect'on above referred to. Costs to abide 
the ultimate result. 
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The 2nd May 1876. 
Se 


Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, und the Hou’ble C. Pontifex, 
Judge. 


“ Suit for Land" —Jurisdiction—T'rust. 


the 
the 
the 
the 


Appeal from a decision passed by 
Hon'ble J. B. Phear, one of 
Judges of this Court, exercising 
Original Civil Jurisdiction, dated 
2nd February 1876. 


Delhi Bank (Plaintiff) Appellant, 
versus 


Wordie and another' (Defendants) 
Respondents. 


The Advocate-General ond Mr. G. H. P. 
Evans for Appellant. 


Messrs. J. T. Woodroffe, C. C. Macrae, 
Branson aud Macgregor for Respondents. 


Where one of two co-sharers in certain lands, act- 
ing under a power of attorney, had conveyed the pro- 
perty of the othe: to a creditor, under a trust for the 
conversion of all the said property including the above 
menhoned lands, into money, for the satisfaction of the 
debts due by the other co-sharer, and the latter denied 
the mght of the former to make such a disposition of his 
property under the power of attorney; HELD, that the 
suit was essentially a “suit for land” in the mofussil 
which the High Court on its Original Side had no juris- 
diction to tiy. 


Garth, C.J.—In this case we think that 
the judgment of the Court below should be 
affirmed, upon the ground that the Court had 
nO jurisdiction to entertain the suit 

The plaintiff’s Bank were, at the com- 
mencement of the year 1875, creditors of the 
d-fendanta Morrell aud Lightfoot to a very 
large amount, 

Morrell and Lightfoot were, the owners at 
that time of certain lands in the districts of 
Backerguuge and Jessore, Morrell being en- 
titled to a 14-anua share, and Lightfoot to 
n 2-anna share In those lands. Morrell and 
Lightfoot were indebted at that time to seve- 
rul creditors, and the defendant Lightfoot 
had left this country, and given Morrell 
certain powers of attorney to act for him 
duting his absence. 
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1875, Morrell, acting not only for himself, 
but professing to act for Lightfoot also under 
the powers of attorney, executed in Calcutta 
a deed, by which he conveyed the said lands, 
(amongst other property) to the defendants 
Wordie and Longmuir, in trust to call in 
such part of the property as consisted of 
money, and to sell and convert into money 
all the rest of the property including the 
said lands, and out of the money so to be 
renlizegl to pay the creditors of Morrell and 
Lightfoot, either in full, or rateably, as fur 
as the money would go. 

The defendants Wordie and Longmuir 
took upon thenfselves the trust of the deed, 
and appointed Morrell their agent to manage 
the property until the sale, under their 
direction. 

The trustees, however, found considerable 
difficulty in carrying out the trusts ; and the 
defendant Lightfoot, upon hearing of the 
deed, repudiated the transaction altogether ; 
and denied and still denies, Morrell’s autho- 
rity to deal thus with his share of the pio- 
perty under the powers of attorney. 

Upon this Wordie and Longmuir were 
unwilling to proceed any further in the exe- 
cution of the trusts, aud were desirous of 
being discharged from their responsibilities 
under the trust deed ; whereupou the plain- 
tiffs, as creditors, largely interested under 
that deed, instituted this suit, praying that 
the trusts of the deed might be carried into 
effect, that the trustees might be relieved 
fiom the execution of the trusts ; and that a 
receiver or manager might be nppointed to 
cary out the trusts under the order of this 
Court. 

To this suit an objection has been raised on 
behalf of the defendants Morrell and Light- 
foot, that the Court have no power to enter- 
tain such a suit, inasmuch as it is “n suit 
for land” within the meaning of the 12th 
Clause of the Charter, the laud being situ- 
ated in the mofussil. 

The plaintiffs contend that this is not so; 
that the lands which are sought to be affect- 
ed are only a portion of certain partnership 
properties belonging to Morrell and Light- 
foot; and that the object of the suit is 
merely to enforce the carrying out of n trust 
created by Morrell for the joint benefit of 
Lightfoot and himself, aud in order to effect 
a beneficial arrangement with their joint 
cteditors. 

In support of this view several authorities 
have been cited on behalf of the appellants, 
nil founded more or Jess upon the principle 


Jn this state of things, on the 14th of Mny i lisid down by Leid Ilurdwiek in Penn v. 
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Lord Baltimore, and in the notes upon that 
case in 2 White and Tudor’s Eq. Cases, 
page 780, that Courts of Equity will exer- 
cise their powers in personam, in the case of 
trustees and others, resident within their 
jurisdiction, to oblige such persons to per- 
form trusts, to carry out contracts, and to 
obey the rules of Equity, even where the 
subject-matter of the trust, or contract, or 
equity, may be land situate out of their 
jurisdiction (see Bagram v. Moses, ly Hyde, 
284, and Paget v. Ede, 1 L. R. Eq., 118). 
But those cases are all more or less distin- 
guishable from the present, which depends 
‘not-so much upon the jurisdiction generally 
exercised by Courts of Equity, as upon 
whether this suit is brought substantinlly 
“for land,” that is, for the purpose of acquii- 
ing title to, or control over, land, within the 
meaning of a particular clause in the charter; 
nud we think, having regard to what is the 


real object of the suit, and to what are the’ 


rights and contentions of the respective 
parties, it is impossible to say that this is 
not substantially a “suit for land.” 

The express purpose of the suit is to 
compel the sale of the whole of the lands 
conveyed by the trust deed, including Light- 
foot’s share ; but then Lightfoot objects that 
his share is not subject to the trust at all, 
because Moriell had no power or authority 
to deal with it; and therefore, one of the 
main points which the plaintiffs seek to 
establish, and which they ask the Court to 
decide, is the title of the trustees to Light- 
foot’s share. Surely in that respect the suit 
is strictly speaking one “for lund.” 

But then the plaintiffs say, that is not the 


sole or primary object of the suit; and that 


«8 regards Morrell’s share in the property,. 
which is by far the largest portion of it, 
there is no question as to the trustee’s title. 
Bat it was repeatedly, during the argument, 
put to the learned Counsel for the plaintiffs, 
and distinctly admitted by them, that it 
would be impossible for the Court to deal 
effectually with the case, unless Lightfoot’s 
share were included, as well as Morrell’s. ` 

That being so, and the suit being con- 
fessedly instituted for the purpose of dealing 
with the landa in their eutirety, and those 
lands being by far the larger portion of the 
partnership nssets, we are of opinion, that 
this is in substance a suit for land within the 
menning of the clause in question, and that 
the judgment of the Court below was per- 
fectly correct. = S 

The appeal will therefore be -dismissed 
with costs ou scale No. 2.- 
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The 2nd May 1876. 
@ 
Present: 


‘The Hov’ble Sir Richard Garth, Kt., Chief 
Justice, and ‘the Hon’ble C. Pontifex, 
Judge. 


Breach of Contract—Damages-—Rate of 
Damages. 


Appeal from a decision passed by the 
Hon'ble Justice J. B. Phear, one of the 
Judges of this Court, exercising the 
Original Ciml Jurisdichon, dated the 
13th August 1875. 


A. A. Cohen and another (Plaintiffs) 
Appellants, 


Versus 


Moonshee Mahomed Casseem Nana (Defend- 
aut) Respondent. 


Mr, Jackson for Appellants. 
Mr. C. C. Macrae for Respondent. 


Where a breach of a contract to supply gunny bags 
bad occured from the failure of one of the contracting 
parties to receive thiee consecutive supplies of the bags 
on the stipulated dates, HFLD that, even though the 
pelson ee supply the bags was not in actual 
possession of all the bags in respect of which he claimed 
damages, yet he was entitled to recover damages accord- 
ing to the established rule of awarding the difference 
between the contract rate and the rates prevailing in the 
maket at the time of default. 


Garth, C. J.—Tuere is no doubtin this 
case ag to the plaintiffs right to recover ; 
and the only question is us to the amount 
to which they are entitled. 

The plaintiffs claim damages for the 
breach ofa contract, by which they undertook 
to sell, and the defendant to buy 8,60,000 
Borneo gunuy bags, to be delivered by the 
plaintiffs during the year 1875 at the rate of 
30,000 bags per month, 15,000 on the 15th, 
and the other 15,000 by the end of each 
month. 

It is admitted that the defendant refused 
to accept the bags, which were to have been 
delivered on the 28th February, and on the 
15th and 81st March 1875; and it was found 
as a fact by the learned Judge in the Court 
below, and we entirely ogree with him in so 
fiuding, that the pluntiffs were ready and 
willing to deliver the bags on these nbove 
dates. 

It was proved on the part of the plaintiffs 
that these gunny bags were marketable 
articles in Culoutta; and Mr. Alexander 
Landale, who is a broker, stated that the 


ı grealer portion of the gupny bag business 
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passed through his hands, and that in the 
month of Febritry 1875, the price of 
Borneo gunny bags was from Rs. 20 to 
Rs. 21 per hundred ; at the middle of March 
Rs. 20; and at the end of March Rs. 19 
per hundred. This witness does not appear 
to have been cross-examined and no evidence 
was offered by the defendant to contradict 
or qualify his statement. 


Here then we have a contract, by which 
the plaintiffs agreed to supply the defendant 
with certair marketable goods at specified 
periods, and a breach of that contract by the 
defendant in not‘ncecepting the goods, which 
the plaintiffs were prepared to deliver, at 
three of those periods. 


What then is the measure of damages to 
which the plaintiffs are entitled ? 

According to the ordinary and well 
estublished rule, they would, under such cir- 
cumstances, be entitled to recover the differ- 
ence between the contract price of the goods 
nnd the market price at the time of the 
_brench (see the judgment of the Exr. 
Chamber in Barrow v. Amnnd, 8 Q B., 605.) 
But the learned Judge in the Court below 
has considered that in this particular case 
the ordinary rule did not apply, and for this 
renson. 


The plaintiffs, although prepared to deli- 
ver the goods in accordance with the con- 
tract, never had them in their actual posses- 
sion, nor could they have procured them in 
the general market. Their only means of 
obtuining them was under a contract which 
‘they had entered into with the Barnayore 
Compauy upon the terms (amongst others), 
that they should pay fot them in cash, which 
cash they looked to obtain on each delivery 
from the defendant. 

Mr. David Gyld Landale, the Mannger of 
the Company, stated in evidence, that he was 
quite 1eady to supply the bags upon either 
receiving cash, or holding ‘the shipping 
documents as security. 

These circumstances appear to have led 
the learned Judge to the conclusion, that, in 
this case, the ordinary rule for assessing the 
damages did notapply ; and thut the proper 
course was to endeavour to ascertain the 
extent of the plaintiff's actual loss, having 
regnrd to the torms of his contract with the 
Barnngore Company. 

He then proceeds to say in his judgment 
that he finds no materinls in the evidence, 
which enable him to form an opinion of the 
plaintiffs actual loss, aud in the result he 
uwards them Rs. 500, avowing at the 
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same time that he arrives at that sum upon 
vo particular principle or estimate. 

We cannot think that this is a correct or 
legal mode of assessing the amount of 
damages, and we are unable to discover any 
good reason wliy the termg of the plaiutitf’s 
contract with the Barnagore Company should 
affect the question of damages, or why the 
ordinary rule of assessment should not be 
adopted in this case. 

It was undoubtedly quite right to inquire 
into the arrangement between the plaintiffs 
and the Barnagore Company in order to ascer- 
tain whether the plaintiffs were ready and 
willing to deliyer the bags on the days speci- 
fled; but thant question having been decided in 
the plaintiffs favor, it is difficult to see how 
the terms of that arrangement could possibly 
affect the question of damages us between 
the parties to this suit. 

As long us the plaintiffs were prepared to 
deliver the goods, it appenrs to us immate- 
rial how and when they obtained them, or at 
what price. Whether they cost the plain- 
tiffs much or little, they were entitled to 
receive from the defendant the contract price, 
and, in the event of the defendaut’s non- 
acceptance, they had a right to charge him 
with the difference between that price and 
the market price at the time of the bieach. 

In contracts for the supply of large quan- 
tities of marketable goods. more especially 
when the goods me to be delivered from time 
to time over a long period, it rarely happens 
that the seller hus the goods iy his actual 
possession. 

In contracts by a mine owner for the 
supply of coals, or by manufacturers for the 
supply of marketable manufactured articles, 
ot by timber merchants for the supply of 
timber for Inge undertakings, the subject 
of gale has generally to be worked, or manu- 
factured or obtained, as the contract provides, 
and yet in all such cases, the seller, in the 
event of the buyer’s non-acceptance ut the 
time mentioned in the contract, has a right 
to recover damages from him, nasceitained 
according to the ordinary rule. 

If in eash of such cases the Court were 
bound to inquire whit it cost the mine owner 
to getthe coals, or the manufacturer to make 
the articles, or themerchant to buy the timber, 
the inquiry would not only be endless, but it 
would be introduciug a novel; and ns we con- 
sider, an incorrect priuciple of ascertaining 
the extent of plaintiffs loss. In the case 
of Cort v. The Ambergate Railway Co., 
17 Q. B., 127, which appears to linve been 
somewhat relied upon in the Court below, it 


_ been allowed to “ set off ’ 
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will be found that the goods which were 
the subject of sale were not marketable 
articles, uor was it suggested in the course of 
the argument that they were so. ‘The 
contract then was forthe supply of several 
thousand tons of Railway chairs, which, from 
their very nature, would not be bought and 
sold in any general market, and consequently 
the ordinary rule affecting ma: ketable articles 
would not apply to such a contract. 

In this we are of opinionsthat thee ordi- 
nary rule does apply, and we therefore 
award the plaintiffs tha sum of Rs. 8,900 
claimed in the plaint, which js n somewhat 
smaller sum than the evidence would 
warrant. f 

The appeal is decreed with costs on scale 
No. 2. i 


The 4th May 1876. 


Present: 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Counter-claims—Set off—dAllowances—Cost of 
Cultwwattion— Collection Expenses. 


` Case No. 1176 of 1874. 
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accordance with the directions contained in 
the order which sent down the issue to be 
tried. 

As regards the second question which has 
been taken, namely, that the defendant Sow- 
daminee Dossee had by her written stnte- 
ment and the furd filed with it, admitted 
that Rs: 205 was due after deduction of 
the Government revenue, it appears that the 
District Judge, when this case was before 
him, did not take that view either of the 
written statement or of the account filed by 
the defendant. He found distinetly that 
Re. 205 was the total amount which she lad 
collected and for which she was liable, as 
mesne profits, and that besides that she 
had psid a considerable sum for Government 
revenue. In the ground of appeal which 
wis filed in this Conrt no objection was 
taken to the District Judge’s judgment upon 
that ground ; and we have no doubt that thas 
conrse was taken because it was then under- 
stood by all parties that that was the true 
consiruction of that document. Therefore 
we think that that ground cannot be taken 
now. 

The other objection to the District Jadge’s 
judgment is this—that the defendant cnnuot 
have a decree for the difference between the 


Special Appeal from a decision passed by Isum which she is linble for as mense profits 
the Judge of East Burdwan, dated the | and the sum which she has paid for Goveru- 


8th April 1874, reversing a decivon of 
the Subordinate Judge of that district, 
dated the 31st December 1878. 


Tiluck Chand Baboo (Plaintiff) Appellant, 
DETSUS 
Sowdaminee Dassee (Defendant) Respondent. 


Baboos Unnoda Pershad Banerjee aud 
Taruck Nath Sen for Appellant. 


Baboos Chunder Madhub Ghose and 
Ashootosh Dhur for Respondent. 


Section 195 Act VIIL of 1859, which enables a defend- 
ant to obtain a decree against a plaintiff in respect of a 
counter-claim, is only applicable where defendant has 

a demand against plaintiff's 
claim, and does not apply to a case where, in ascertain- 
ing a defendant’s hability for mesne profits, deductions 
aie allowed from the 1ent proved to have been received, 
in the nature of allowances made for costs of cultivation 
or collection expenses. 


Markby, J.—Wits regard to the first 
objection which has been taken, we think 
that the mode in which the District Judge 
has disposed of the issue of fact sent down 
to be tried, is unimpeachable. We think he 
haa quite correctly carried out the order of 
this Court and decideds the question in 


ment revenue, and we think that that objec- 
tion is good. 

The only provision in the law which 
would. enable a defendant to obtain a decree 
in respect of a counter-claim ngninst the 
plaintiff is Section 195, Act VIII of 1859. 
But that section only applies where the 
defendant has been allowed to set off u 
demand against the claim of the plamtiff, 
But in our opinion, this is vot a case of set 
off at all. The defendant no where asked to 
be ullowed to set off any demand, nor did 
she ever make any demand against the 
plaintiff. What was done in‘ this case was 
that in ascertaining the amount which she 
wns linble to pay for mesne profits, certain 
dedactions claimed by her were allowed to 
be made from the amount of rent which bho 
might be proved to have received just in the 
same way as an allowance is constantly made 
for costs of cultivation or collection expenses. 
And that being sgo, the provisions of Sec- 
tion 195 would in our opinion have no 
application whatever. 

The result is, that though the defendant 
may claim any thing which she paid for 
Government revenue as an allownnce in 
taking the account, she cannot claim the 
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benefit of Section 195 so as to obtain a 
decree ngainst th® plaintiff. 

The- result is that there is nothing due 
from the def-ndant to the plaintiff, and there- 
fore the decree of the Lower Coort, so far as 
it dismisses the plaintiff's suit with costs, will 
stand, but that part of the decree which 
directs a sum of Rs, 1077-12 annas 8 gundas 
to be pnid with interest and costs, will be 
set aside and the plaintiff’s suit will stand 
simply dismissed with costs. 

Inasmuch ns ench parry has partly suc- 
ceeded here, no cosis will be given of this 
special appeal. 


The 5th May 1876. 


Present: 


The Howble E. G. Birch and G. G. Morris, 
Judges. 


Ground of Remand. 
Case No. 668 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 7th January 1875, affirming a 
decision of the Moonsiff of Eshurgunge, 
dated the 29th December 1873. 


Brojo Nath Sen and another (Defendants ) 
Appellants, 


versus 


Soorja Kant Sen (Plaintiff) Respondent. 


Baboos Doorga Mohun Doss and Aukhil 
Chunder Sen for Appellants. 


Baboo Nullit Chunder Sen for 
Respondent. 


Where an Appellate Court has considered a case and 
come to the same conclusion as the Court of first instanca, 
occasional obscurity in the judgment of the former does 
not constitute a proper ground for a remand. 


Birch, J —Tue judgment of the Lower 
Appellate Court is confused. The pleader 
of the special appellant contends that the 
finding of the Subordinate Judge is that the 
lands were held jointly, while the decree is 
for a moiety of a specific portion of land, 
nud therefore he contends that the judgment 
is inconsistent with the decree. 

I do not think that this contention is sup- 
ported by the record. The Court of first 
instance found upon the admission of the 
defendant’s pleader that the disputed land 
was measured as daghs 24 and 25 of the 
batwara chittas and included in the plain- 
tiff’s “saham.” It is further found that 
these daghs were held by the plaintiff aud 


Ram Coomar and Hurro Coomar Sen, half 
belovging to the plaintiff aud half to them ; 
that ın 1273 Ram and Hurro Coomar gave 
up their moiety to defendant; that the 
defendants then took possession of the whole 
of the 2 daghs and dispossessed the plaintiff ; 
and that the private partition alleged by the 
defendant was never made, but that the 
property was duly divided by the Collector 
and specific lands allotted to the share- 
holderg ‘Tha Moonsiff accordingly gnve 
the plaintiff a decree for possession of the 
land claimed in his plaint and for mesne 
profits. 

An appeal as preferred to the Subordi- 
nate Judge, and the points to which his 
attention wns called were 1s4 whether the 
suit was barred by long adverse possession ; 
2nd, whether the land belonged to plaintiff 
ns his ancestral estate. It was never cou- 
tended by the defendant that the Jands had 
been held jointly ; he alleged a private parti- 
tion prior to 1261 which he failed to prove, 
and he, denied that the plaintiff had ever 
held any interest in the land in dispute, 

The Subordinate Judge found that plain- 
tiff had a -th interest in talook No. 5525 ; 
that Ram and Hurro Cvomar had ths, and 
defendant igthe; that daghs 24 and 25 
were held by plaintiffs and Ram Coomar and 
Horro Coomar until 1278 when Ram and 
Hurro Coomar transferred their share of 
those plots to defendants who included it 
with the market place which the Subordi- 
nate Judge says is the sole property of the 
defendants. From that time, the Subordinate 
Judge snya, the plaintiff's title “ was ignored,” 
and therefore his suit is within time. He 
goes on to say, “I do not think that the 
defendants have good grounds for appealing.” 
He confirms the Moonsiff’s decision and dis- 
misses the appeal. ‘The judgment disposes 
of the points raised by the defendant, the 
appellant before the Lower Court. 

It is urged here that we ought to remand 
the case because a part of the judgmenf of 
the Lower Appellate Court is ‘obecure, This 
is not, I think, an objection which we ought 
to entertain in specinl appeal. To remand 
a case on such a ground would only increase 
litigation and put parties to needless expense. 
So long ns we see that an Appellate Court 
has considered n case and come to the same 
conclusion as the Court of first instance, we 
ought not to remand because there may be 
some portions of the judgment which are 
obscurely worded. The decretal order is 
clear and both Courts have given to plaintiff 
a decree for the laud he claims, 
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The special appeal is dismissed with costs, |, A Thakbust map is not mtended to represent, and 13 


Morris, J.—I think that there are un- 
doubtedly expressions in the judgment of 
the Subordinate Judge which go to favor 
the view put forward by appellant that the 
Subordinate Judge only found as a fact upon 
the evidence that plaintiff had been in pos- 
session of} and was entitled to, a th share 
of the land in suit, and that consequently his 
decree affirming that of the first Court 
which gave a moiety of the land in Rit to 
the plaintiff is inconsistent with his finding 
of fact. As, however, it has been already 
observed, the judgment of the Lower Appel- 
late Court is confused in its farms, and the 
conclusion at which it ultimately arrives is 
identical with that arrived at by the first 
Court. I observe also that the real question 
raised in the pleadings, and which is ex- 
pressed in the 4th issue, was whether plaintiff 
had the interest and possession which he 
said he had in the land, or whether defend- 
ants had an exclusive right and possession 
in it. Now both Courts have undoubtedly 
found that the exclusive right and possession 
claimed by defendants have not been proved, 
and both have given a decree in favor of 
plaintiff. Iam not disposed therefore to 
interfere, because the rensoning on which the 
Subordinate Judge bases his decree is open 
to an interpretation favoring a lesser right 
as existing in the plaintiff. I agree in dis- 
missing the appeal with costs. 





` The 5th May 1876. 
Present: ) 
The Hon’ble E. G. Birch and G. G. Morris, 
Judges. 
Thakbust Map—Subordinate Tenure—Shikmee 
Zalook. 


Case No. 864 of 1876. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 28th 
January 1875, reversing a decision of 
the Second Subordinate Judge of that 
district, dated the 13th April 1874. 


Mohima Chunder Roy Chowdhry (Plaintiff ) 
Appellant, 


VECTSUS 


J. P. Wise and others (Defendants) 
Respondents. 


Baboos Mohinee Mokun Roy and Bharut 
,Chunder Dutt for Appellant. 


Baboos Hem Chunder Banerjee and Huree 
Mohun Chucherbutty fore Respondents, 


m no sense a record of, tenures su®ordinate to Govern- 
ment revenne-paying estates; and is of no valne as 
evidence in a suit in which the extent of the interest of 
a shikmee talookdar is matter for determination. 


Morris, J——Tun plaintiff's allegation is 
that he inherited from his father, Shumbhoo 
Chunder Roy Chowdhry, a certain talook, by 
name Hari Prosad Doss, which had originally 
been carved out of a 10-16th share of 
Mouzeh Tarapasha and Para Habiama, and 
the entire 16-16th share of Para Horiakandi 
appertaining to the zemindari No. 66, Per- 
guonah Joar Husenpore; that in the month 
of Bysack 1278, his father was put out of 
possession of the lands defined in the plaint, 
which constitute so much of the talook as 
had been carved out of Mouzah Larapashia, 
aud he brings this suit to obtain a declaration 
of his talookdari title in those lands and to 
be put in possession of the game. The first 
Court dismissed the suit, on the ground that 
plaintiff had failed to prove title or possession 
within twelve years next before the institution 
of the suit in the lands claimed. 

The District Judge, however, on appeal, 
has found that there is no dispute between 
the parties as to the existence of the talook 
Hari Prosad Doss within Mouzah Tarapasha 
(and this, in fact, appears to be implied in 
para. 7 of defendant’s written stutement), 
that the lands in suit are proved upon good 
and sufficient testimony to have been up to 
the alleged date of ouster in the possession 
of plaintiffs father, but inasmuch as plaintiff 
has ouly established bis title in respect of a 
24 anna share of the lands of the entire vil- 
lage, which lands he holds jointly with the 
defendants, he, plaintiff, is entitled to a decree 
for a 24-annt share only in the lands claimed, 
and he has given him a decree accordingly. 
The Judge determines this to be the share 
of the plaintiff solely upon the strength of a 
certain entry made in the Thakbust map of 
Mouzah Tarapasha bearing date 1854 under 
the head of proprietors. ‘This entry notes 
the existence of a shikmee talook in the 
possession of plaintiff’s father’s veudor to the 
extent of a 10-anna share, so the Judge 
construes it, within the 4-anna share of one 
of the proprietors, viz, defendant No. 1. 
` Against this construction and this deter- 
mination of share by the Judge, the present 
special appeal is preferred by plaintiff. 

It is clear that the entry in the Thakbust 
map can be no proof of plaintiff's title in the 
shikmee tulook Hari Prosad Doss or of the 
extent of his share in the lands of Mouzah 
Tarapasho. The Thakbust map was never 
intended to represent, and ig, in no sense, a 
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record of tenures subordinate to Government 
rent-paying estates." The column under 
which this entry is found is a column intend- 
ed to show the names of the Government 
rent-paying proprietors in actual possession 
of the village. It was quite outside the 
duty of the Thakbust Ameen or Peshkar 
who drew up the contents of this column, to 
notify the existence or extent of share of the 
proprietor of any subordiuate tenure. Such 
note can have no value as evidence in a suit 
in which the extent of interest of the 
Shikmee talook-holder is matter for deter- 
mination. This entry in the Thakbust map 
must therefore be discarded from considera- 
tion and the case must go back to the Judge 
for retrial. The parties being in accord us 
to the existence of talook Hari Prosnd Dass 
within Mouzah Tarapasha, the case resolves 
itself into the simple question whether the 
plaintiff has proved by the evidence which 
he has adduced that the lands in suit were 
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thecated in it, and it was one of tho stipulations of the 
bond that the whole amount might be recovered by 
execution of decree, on default of payment occurring 
at any one of the stipulated periods for the payment of 
an instalment, HELD that, asa separate suit could not 
be brought for the whole amount on the occasion of any 
default which occurred before the termination of the 
last kist, the whole amount could not, for the purposes 
of the Jaw of limitation, be held to be due on the 
occasion of any such default. 
@ è 

TuHis was a suit to recover a certain 
amount of mopey due under an instalment 
bond by the dale of immovenble propel ties 
hypothecated in it. It appears that the 
plaintiff had executed a decree for money 
which she had obtajned against the defend- 
ants. In the course of the execution of 
that decree, the first kistbundee was filed in 
Court by the vukeel for the defendants, and 
the pleader for the plaintiff accepted it on 


in his father’s possession prior to and up to | behalf of his client. It was agreed in the 


Bysack 1273, and that he was ousted from 
them by the defendants as alleged in the 
plnint. 

The order passed by the Judge is set uside, 
and costs will abide the result. 


The 8th May 1876. 


Present : 


The Hon’ble Romesh Chunder Mitter; 
Judge. 


Instalment Bond — Limitation—“ Money sued 
for. 


Case No. 1910 of 1875. 

Special Appeal from a decision passed by 
the Second Subordinate Judge of East 
Burdwan, dated the 12th June 1875, 
reversing a decision of the Sudder 


Moonsiff of that district, dated the 15th 
March 1875. 


Juggut Mohinee Dossee (Plaintiff) 
Appellant, 


versus 


Monohur Koonwar and another (Defendants) 
Responde «ts. 


Baboo Sham Lall Mitter for Appellant, 


Baboo Gopeenath Mookerjee 
for Respondents. 


Where a certain amount of money was recoverable un- 
der an instalment bond by the sale of the property bypo- 


bond that the money due under the decree 
was payable in several instalments, and is 
was further stipulated that on default of any 
one of the instalments, the whole amount due 
under the bond should be recoveruble by 
execution of decree. From certain endorse- 
ments on the back of the bond, it appears 
that default was made in the pnyment of the 
very first instalment. This default took 
place more than twelve years before the 
inatitution of the suit. 


The Moonaiff decreed the claim, and on 
appeal the Subordinate Judge holding that 
the cause of action arose on the date of the 
first defnult, i.e. more than twelve years 
before the institution of the suit, and that 
the bond was not established by evidence, 
dismissed the suit. 


In special appenl it has been urged that 
upon the facts admitted and found the plain- 
tiff’a suit is not barred by limitation. It has 
been also contended that the Subordinate 
Judge was in error in supposing that there is 
no evidence on the record to establish the 
nuthenticity of the bond. ‘There is evidence 
on the record to establish its genuineness 
and the Subordinate Judge has not con- 
sidered it. 


The first question that I have to consider 
is, whether or not the plaintiff’s suit is baried 
by limitation. The instalments for which 
the present suit has been brought are within 
twelve years from the date,of the suit. I 
think it is clear that the Article 132 of the 
second scledulesof the new Limitation Act 
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must govern the decision of this question. 
According to this schedule the suit must be 
brought within twelve years from the date 
when the “money sued for” became due. 
What I have therefore to determine is, on 
what date the money sued for iu this case 
became due. According to the general 
provisions of the bond, “ the money sued for ” 
became dne on the several dates on which 
the instalments confining it were payable. 
There «is no question that thege dates are 
within twelve years from the commencement 
of the suit, But the Subordinate Judge 
held ander the .especinl stipulation of the 
bond referred to above, that the whole 
nmount due uader it became payable when 
the first default was made. This I do not 
think ig the correct view of the stipulation 
In question. It provides that: if default-be 
made in the payment of any one instalment, 
the whole amount remaining due under the 
bond would be at once recoverable by execu- 
tion of the decree. I think it is neither just 
and equituble in this case, nor is there any 
thing fiom which it can be rightly inferred, 
that it was the intention of the parties that 
the plain words of the contract shonld be 
amplified and construed to menn that, upon 
the happening of the contingency stated 
above, the whole amount of the kistbundee 
should not only be recoverable by execution 
of decree as the stipulation in question 
expressly provides, but also by a separate 
suit, for which as fur as the words go there is 
no provision in the bond. JI am of opinion 
therefore that the ‘‘money sued for” did not 
become due when default was made in the 
payment of the first instalment. 

Upon the question of limitation, the Moon- 
siff held that by the provision of Article 75 
of the Schedule referred to above, the suit 
was not barred. I agree with the Subordi- 
nate Judge that Article 75 has no applicn- 
tion in this case. While J am of that opi- 
nion. J am by no means sure that if it were 
necessary I shovld not have adopted the 
principle indicated in the third column of 
Article No. 75 in determining the question 
as to when “the money, sued for’? became 
due. But it is not necessary for me to 
express any decisive opinion upon this ques- 
tion, because, according to the construction 
which I think ought to be put upon the 
bond in this suit, ‘the money sued for” did 
not become due upon the default in the pay- 
ment of the first kistbundee in the sense 
that it, could be recovered by n separate 
suit, I am of opinion, therefore, that the 
plaintiffs suit is not barred.by limitation. 
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As regaids the ofher question, it also 
appears to me that the Subordinate Judge is 
In error in supposing that the plaintiff has 
adduced no evideuce in support of the bond. 
It has been proved, if the witnesses are to 
be believed, that the whole of this bond is in 
handwriting of a person who was 
engaged as a vakeel for the defendants in the 
execution case. It was produced in the, 
Court in which the execution proceedings 
were pending and it bears on the back of it 
an order signed by the judicial officer presid- 
ing in that Court. This order recites that 
it was filed by the debtor’s vakeel, and con- 
sented to by the pleader for the creditor, 
This evidence I think is quite conclusive of 
the fact that this bond was filed by the 
vakeel of the defendants, and it purported to 
have been executed by them. Then we 
have the evidence of a witness who was 
present in Court then, and who acted as a 
mookhtar on behalf of the plaintiff in that 
execution case, ‘This witness proves that a 
bond written by the vakeel of the defend- 
ants mentioned above, and signed and 
approved by them in hia presence, was filed 
in the Court of execution by the aforesnid 
vakeel. If the testimony of the witnesses 
examined by the plaintiff be believed, can 
there be any reasonable doubt that the bond 
referred to by the witness whom I have last 
noticed is the bond upon which the present 
suit has been brought? I think therefore 
there is ample evidence on the record to 
establish the bond, but the Subordinate Judge 
has pronounced no opinion upon the credibi- 
lity of these witnesses. I cannot therefore 


| in special appeal dispose of this case finally. 


The appeal is therefore remanded to the 
Subordinate Judge to determine whether 
the evidence adduced by the plaintiff in 
support of the bond is reliable or not. In 
determining this question the Subordinate 
Judge should vot lose sight of the circum- 
stances which nre alleged to have preceded 
the execution of the bond, viz., that in 
execution of a decree obtained by the 
plaintiff against the defendants, a sale of the 
properties belonging to the latter was im- 
pending for the purpose of realizing the 
very amount for which the ‘kistbundce was 
subsequently given. Costs to abide the 
result. 
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The 8th May 1876. 


Present: 


Tho Hon’ble A. G. Macpherson and 
¢ G. G. Morris, Judges. 


» Cause of Action—Discharge of Debt to Manager 
— Presence of Vakil a Notice. 


Case No. 2899 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 31d August 1874, reversing a 
decision of the Moonsiff of Nassirnug- 
gur, dated the 14th December 1872. 


Fd 


Rukhyakor Bhuttacharjee, father and guar- 
dian of Shurno Moyee Dabee, minor (one 
of the Defendunts) Appellant, 


VOTEUS 


Kuroona Moyee Dubee (Plaintiff) and another 
(Defendant) Respondents. 


Baboo Bykunt Nath Doss for Appellant. 


Baboo Aukhil Chunder Sen 
for Respondents. 


Where a debt was owing toa minor plaintiff's father, 
and had been paid off in instalments to the manager of 
the estate who, on the renewal of the bond, had had 
it renewed in hig own name, and had misappropriated 
the money, H8SLD that the minor planti had no 
canse of action against the debtor. Where, however, 
the Subordinate Judge had given a decree for the 
amount against the estate of he manager montioning 
in the decree that his vakil was present 10 the Court, 
and his heir sought to set aside the decree on the 
ground that it had been made behind his back, HELD, 
that the presence of the vakil was equivalent to a 
substantial notace, ‘ 


_ Macpherson, J.—Turrse is no doubt that 
the Lower Appellate Court was right im 
holding that, under the circumstances, the 
plaintiff’ was not entitled to any relief as 
against the defendant Anuvdo Chunder 
Nundi, because the plaint shows no cause 
of action against Auund Chunder Nundi. 
The case made in the plaint is that Auundo 


Chunder being indebted to the minor plain- 
tiffs father, and the father having died, 
aud Jibun Krishna being the mannger on 
behalf of the minor, the document by which 
the debt wus secured was renewed from 
time to time in the name of Jibun Krishna, 
till finally in Assin 1277 Auundo Chunder 
paid off the whole amount with interest 
to Jibun Krishua, The plaint goes on to 
strte that Jibun Krishna did not pay the 
mone% over 4o the minor’s use but misappro- 
priated it. 

On these facts no action can lie against 
Anundo Chunder. And so fur the Subor- 
dinate Judge Was righs. 

But the Subordinate Judge, on the 8rd 
of August 1874, while dismissing the suit 
ngainst Anundo Chunder, found as a fucc 
that Anundo Chunder had paid the debt 
to Jibun Krishna as alleged by the plain- 
tiff; and the Subordiunte Judge therefore 
gave a decree against the estate of Jibun 
Krishna for the amount so paid to him with 
interest and costs. 

The principal objection urged on behalf 
of the heir of Jibun Krishun is thut this 
order of the Subordinate Judge wus made 
behind his back, and without any norice 
having been given to him of n review of 
judgment having been applied for and granted 
by the Subordinate Judge. It is true that the 
record, so far as it is before us, does uot show 
that notice was issued to Rukhyukur Bhutta- 
charjee, the father and guardian of the 
minor widow and heiress of Jibun Krishna. 
But it does not follow that, although no 
formal notice was served, substantial notice 
may uot have been given through the 
vakil who was acting in the suit for 


‘this party. Asa matter of fact the decree 


of the 8rd August 1874, now sappealcd 
against, distinctly states that it was made 
in the presence of the vakils of the parties, 
the vakil of the minor appellant beng 
mentioned by name. That staement in 
the decree is just as binding as anything 
else in the decree. If that statement is 
not correct, the present appelluut should 
have applied to,the Subordinate Judge 
and asked him to strike out the name of 
the vakil improperly represented as having 
been present. As it is, the decree stnten 
that he was present; and there is nothing 
to show us that he was not. We must 
accept the decree as containiug a coriect 
statement of the facts in the absence of sume 
very strovg evidence to the contrary. This 
appeal must therefore be dismissed. 
We make no onder as to costs. 
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The 9th May 1876. 


Present : 


The Hon’ble A. G. Macpherson and G. G. 
Moiris, Judges. 


Ejecimenti— Lapse of Right—Sale over a Gift. 
Case No. 444 of 1875. 


Spectal Appeal from a decision passed by 
the Subordinate Judge of Sylhet, giated 
the 14th December 1874, reversing a 
decision of the Moonsiff of Bhenchoo- 
gunge, dated the 18th August 1874. 


? 
Soojat Mahomed nnd another’(two of the 
Defendants) Appellants, 


versus 
Mabomed Torab (Plaintif) Respondent. 
Baboo Joy Gobind Shome for Appellants. 


Baboo Rajendro Nath Bose for 
Respondent, 


Where a husband was alleged to have given a share in 
some topari? to his wife, and the husband subsequently 
gold is whole property to another party, and put the 
said party in possession, without any objection from 
the wife, who for years behaved as though she had no 
interest in the property other than that arising from her 
husband’s possession of ıt in bis own right, HKLD, that a 
person after warda claiming to have punichased the wife’s 
share, and seeking to be put in possession, could not 
displace the dond fide purchaser from the husband: for 
a person in papel gia of the wife ın this oase, who 
chooses to stand by for years uot asserting hor rights, 
but allowing another to deal with her property as hw 
own, has no equity to come into Court and eject any 
one who has pwu ın ignorance of her title, 


Macpherson, J.—THeE legal position of the 
parties is as follows:—In 1262 or 1263 
(that is, about the year 1856) the husband 
Chamui is said to have given the share now 
ju dispute to his wife Auron under an ins- 
trumeut in the nature of a kabinnamah. 

It is found by the Subordiuate Judge 
that the wife Auron never, under that gift, 
had any possession save such as she had by 
reasdn of her husband Chamai having 
ulways coutinued in possession. Many years 
Juter, Chamai appears to have sold the pio- 
perty, nud he’having refused to register the 
bill of sule, legal proceedings were taken 
against him aud Mussamat Auron. These 
resulted in a solehnamah being entered into 
on the 14th of March 1866, and ns Mussamnt 
Auron was a party to this solehuamah, 
Chamni would seem by his participation in it, 
to have recognized a right m his wife jointly 
with himself to the property. 

The present defendants were not parties 
to, aud were in uo way bougd by, that soleh- 
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namah, or the proceedings in which it wus 
filed. 

In Aughran 1276 (about 1869), the hus- 
band, Chamai, sold the property to the defend- 
ant, executing the kobalah onder whieh 
they now claim; and the defendants there- 
upon were put into possession and have 
remnined in possession ever since. 

On the lst Falgoon 1279 (1871), the wife 
Auron sold her share to the plaintiff (her 
own brother) by a bill of sale, under which he 
now claims, The plaintiff admitting that 
Auron, his vendor, was out of possession, 
now sues to recover possession from the 
defendants, alleging them to have been in 
possession since their purchase in 1276. 

Assuming all these facts to be well proved, 
as the Subordinate Judge finds that they ate, 
if appears to us that the plaintiff has uo 
right to displace the defendants from the 
possession which they have. 

The wife never asserted her rights, nor 
had any possession at all of this property, 
and the only thing, down to the plaintiff’s 
purchase in 1279, indicative of the wife's 
being interested in this property, was the 
introduction of her name, without any objee- 
tion on the pnrt of her husband, in the 
solehnamah filed on the 14th of March 1866. 

Even this solenameh (of which there is uv 
evidence that the defendants hnd notice) 
was followed by no change in the mode of 
dealing with the property : and the husband 
uppears to have remained in possession 
exactly as he had been previously. Nor is 
there anything to show that when, threo 
years later, he agnin sold the property tv 
the defendants and put them in possession, 
any objection was made to the act of her 
husband or to his giving possession to the 
defendants. 

The defendants having been in possession 
from Aughran 1276, the plaintiff in 1279 
purchases from the wife Auron, whom he 
knew not to be in possession. It really 
comes to this, that the wife Auron never 
having asserted any right under the kabin- 
vamah, and having allowed the husband to 
remain the apparent owner throughout, even 
after she found him dealing with and nt- 
tempting to sell the land, never took any 
steps to assert her rights or put herself 
forward as the proprietor. The husband in 
1276 put the defendants in possession as 
purchasers, and the wife took no steps to pre- 
vent him. 

It seems to us that such conduct on the 
part of the wife Auron debars her, and any 
one claiming under her, from coming 


282 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. XXV. 


a —S— i —aw—077 


forward and upsetting the title which the 
defendants have under the deed of, 1266, 
and the possession which they have had ever 
since. If a person in the position of Auron 
the wife, chooses to stand by for years not 
neserting her rights but allowing another to 
deal with the property as his own, she has 
no equity to comeinto Court and eject those 
who have putchased bond fide in ignorance 
of her ever having had any title. 

The decree of the Lower Appellate Court 
is set aside, and that of the .Moonsiff is 
restored. 

The appellant will have his costs both in 
- this Court and in the Courts below. 


The 9th May 1876. 


. Present : 
Tho Hon’ble Sir Richard Garth, Kt., Chief 


Justice, and the Hon'ble W. Aiuelie, 

Judge. 

Limitation—Title acquired in Twelve Years— 
Endowment. 


Case No. 51 of 1875. 


Regular Appeal from a decision passed 
by the, Officiating Judge of Tirhoot, 
dated the 30th December 1874. 


Mobunt Nursingh Dass (one of the Defend- 
ants) Appellant, 


Versus 


Moosharoo Bhandaree (Plaintiff) 
Respondent. 


Mr, C. Gregory for Appellant. 


Baboo Issur Chunder Chuckerbutty for 
Respondent. 


Where a plaintiff was crossed in an attempt to 
recover rent by an intervenor who claimed the land, 
and was thus forced to prove his title to the land, and 
brought a suit todo so, wherein he both filed the deeds 
by which he acquired the property, and gave evidence 
of undisturbed possession for more than twelve years, 
HELD, that though bis deeds were evidently genuine 
and valid, it was unnecessary to weigh them, seeing 
that the intervenor’s claim was barred by the law 
of limitation. 

The land in suit in this case was alleged to have 
formed an endowment; and it was HELD that the plain- 
tiff by his twelve years’ occupation had acquired a title, 
even though his vendor had not had power to aliene 
the property. 


Garth, C.J.— Tuas is na claim for 
adjudication of right aud confirmation of 
possession in respect of 30 bighas of land 
in Mouzah Behut. The suit originated in 
this way. The plaintiff, in the year 1871, 
took proceedings against two persons, whom 


he alleged to be his tenants of a part of 
the land in question, and he obtained decrees 
ngainst them accordingly. In execution of 
the decrees, he cnused their lands to be 
attached, whereupon the defendant inter- 
vened and claimed the land as his property, 
nnd his objection was allowed by the Moon- 
aiff. Consequently, the plaintiff has been 
driven to bring this suit to establish his 
title, not only to the particular lands of 
whichg these persons were alleged to be 
tenants, but to the whole of the estate 
which the defendant claimed, of which 
those lands formed a part. 

The plaintif founds his case upon two 
deeds, one of which, dated in the yenar 
1846, was a deed. by which Mohunt Ram 
Dass conveyed 82 biglas of jahiriana land 
to two persons, Kalika Dutt and Mohadeo 
Dutt, who then, under the second deed 
on which the plaintiff relies, and which was 
dated in the year 1862, sold 30 bighas out 
of the 82 (being the 80 bighas claimed in 
this suit) to the- present plaintiff; und the 
plaintiff has given evidence in this case of 
possession and receipt of rent under these 
deeds for nenrly thirty years. 

The defendant, on the other hand, has 
called several witnesses to prove that he 
has been in possession and receipt of rent 
of theselands for several years past; and 
he contends in the first place that the deeds 
set up by the plaintiff are not genuine ; 
and in the next place, that even if they 
were, Mohunt Ram Dass had no power to 
aliene the property, as it was endowed land, 
and he was merely the Mohunt of it. 

In answer to this it was contended that, 
however incompetent the Mohunt may 
have been to nliene this property, if the 
plaintiff and his predecessors in title 
have been in possession of it for upwards 
of twelve years, they have acquired n title 
to it under Section 29 of the Limitation 
Act, which says that after twelve yeurs’ 
adverse possession not only shall the remedy 
be barred, but that the party in possession 
shall acquire a title. 

The Judge in the Court below has 
decided both the question of right and of 
possession in the plaintiff ’s favor ; and as 
his decision depended in a great measure 
upon evidence of facts, of which, probably, 
he wasamuch better Judge than we are, 
I for one should not be disposed to overrule 
his jodgment unless good grounds were 
shown us for doing so. But having heard 
Mr. Gregory on behalf of the appellants, 
who has called gur attention tọ the evidence 
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on both sides, so far from seeing any ren-on 
for being dissatisfied with the conclusion 
at which the Judge has arrived, I quite 
agree not auly with that conclusion, but 
also with the rensons upon which he founds 
it. 

The defendant’s evidence, to begin with, 
is certainly very mengre, and his witnesses 
give testimony so nearly in the same 
language that it locks as though they had 
been schooled as to what to «say. piore- 
over I ennnot help attributing considerable 
weight tothe fact that the defendant him- 
self is not called as a witness on his own 
behalf. I am quite aware*pf the preju- 
dice that exists ın this country (I have 
frequently had occusion to advert to it) 
ugaiust parties going into the witness-box 
to prove their own case. To my mind, 
the sooner this prejudice is doue nway with 
the better it will be for the Courts of 
Justice; and as long as I sit here I shall 
always attuch great weight to the fact that 
a man who knows the .circumstances of his 
case thoroughly, and who could give the 
best evidence of it, absiaing from coming 
jorwurd as u witness: and the more so, 
because my experience, short as it is, has 
taught me that in cases where a man las a 
righteous cause, he does frequently present 
himself in the witness-box, but where he 
has g bad or untruthful case, he abstaing 
from doing 80, and then makes this alleged 
prejudice au excuse for not being examined. 

In this couse the defendant, if he had 
been in possession nud receipt of the rents 
all these years, was the best person to come 
forward to prove it. His position would 
have given weight to his evidence. There 
is no good reason suggested for his absence ; 
nnd I confess my own impression is, that 
the real reason wus, because he knew his 
case wasa bad one. He prefers, therefore, 
to put forward these four or five witnesses 
whom he has called, nnd who, if we believe 
the dase of the plaintif, must be telling a 
false story. 

Now, ou the otber hand, the plaintiff has 
not only gone into his evidence of posses- 
gion in greater detail, but his witnesses 
appear to be more trustworthy; and I must 
say that with regatd to those deeds which 
the plaintiff has set up, the evidence appeais 
tome to be perfectly convincing ; and I 
think I caunot do better than rend that 
portion of Mi. Geddes’ judgment (with 
which I entirely agree) which deals with 
this subject. He says :—‘ lhe plaintiff and 
“ his veudor have produced; attested copies, 
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‘produced from the Registration office, of 
“the deeds of sale on which they claim as 
“ against the late Mohunt as vendor, and no 
“ ngainst the present Mohunt as bound by 
“his predecessor’s action. ‘The earlier deed 
“of sale, that from the former Mohuut to 
“the plaintiffs vendor, defendant No. 2, 
“has been placed before the Court in the 
‘shape of an attested copy granted by the 
“than Registrar, Dr. Simpson, who records 
“having registered it on the 28th Januury 
‘ 1846. The nbsence of the original itself 
“has been accounted for to my satisfaction. 
“ [t is not suggested for a moment that such 
“a document was not registered, nor copied 
“by the Registrar in 1846, and that if 
“ renuine, it bears out the title of plainilfs 
“vendor, In the snme way, the deed of 
“enle (but in this instunce the original and 
“not a copy) from plaintiffs vendor to 
“plaintiff has been produced, and incontes- 
“ably has been attested by Dr. Macnamuaia, 
“the then Registia:, on the 26th December 
“1861. 

“The theory put forward by the defend- 
“ants is, that the plamtiff and the plaintitl’s 
“vendor have been all along from 1846 ull 
“1873 getting up n conspiracy against the 
“muth of which defendant No. 1 is the 
“present Mohunt, and that the registration in 
“ 1846 and 1861 me merely two of many 
“coming steps to back up a false claim. This 
“theory of a conspiracy hatched over twenty 
‘years seems difficult to believe, but te 
“quite falls to the ground on examining the 
“‘nctunl evidence put forward for the plain- 
E 

It appears to me that the evidence given 
by the plaintiff of possession nnd receipt of 
rent is perfectly consistent with these deeds 
under which he claims title ; and tbat there- 
fore by virtue of the law of limitution (for 
into the question of the validity of these 
deeds as instruments of actual conveyance 
it 18 unnecessary in this view to enter), I 
consider that the plaintiff has made out z 
perfect title and tight to possession, This 
appeal, therefore, is dismissed with costs. 

It is admitted by the vakeels of both 
parties thut the appeals numbered 52, 53, 
64, 55, 56, und 118 will be governed by the 
principle of this decision. Those appeals 
therefore are also dismiased with costs. 

Ainslie, J.—In this case I think that 
even if we were to take the evidence on 
ench side as prima facie equally valid, 
which certainly it is not (I entirely agree 
with the remarks made by the Chief Justice 
ag to the evidence adduced on behalf of the 
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plaintiff being the more trustworthy), the 
moment we test it by facts about which 
there can be no doubt, it will be found that 
ihe evidence for the plaintiff is, and the 
evidence for the defendant is not, consistent 
with the existence of those facts. The fact 
to which I more particularly ollude is the 
existence of these deeds of 1253 and 1269. 
There is not ia the record before us the 
faintest intimation of there being any object 
in preparing these deeds other than the 
natural object of giving effect to them as 
real transactions. It is impossible to account 
for them under any other supposition; I 
cannot accept the improbable theory of a 
conspiracy extending back so many years 
with no overt act in pursuance of it. 
Under these circumstances, IJ think we 
must accept the evidence for the plaintiff 
in preference to that for the defendunt. 


Ths 11th May 1876. ) 


Present : 


- 


The Hon’ble A. G. Macpherson and E. G. 
Birch, Judges. | 


Remand—Fresh Issue. 
Case No. 306 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Ttpperah, 
dated the 2nd December 1874, affirming 
a decision of the Moonsiff of Soodha- 
ram, dated the 28th June 1878. 


Goluck Chunder Sen (Plaintiff) Appellant, 
versus 


Paresh Mahomed and others (Defendants) 
Respondents. 


Baboos Kalee Mohun Doss and Doorga 
Mohun Doss for Appellant. 


Moonshee Serajul Islam for Respondents. 


Where a Moonsiff has taken evidence fully in a case 
and gone into the merita, a Subordinate Judge may, 


under Section 854 of the Civil Procedure Code, refer 
a fresh issue back for trial to the Moonsiff, retaining 
the case upon his own file, but has no right to remand 
the whole case for further evidence on a point already 
fully considered, or for retrial. 


Macpherson, J.—It ‘seems to us that this 
case ought not to have been remanded by 
the Lower Appellate Court as it has been. 


The Subordinate Judge has acted in 
direcigcontravention of Sections 351 and 352 
of the Civil Procedure Code. These 
sections declare expressly that it is not com- 
petent to an Appellate Court to remand a 
case for a second decision by the Lower 
Court, unless the Lower Court bas disposed 
of the case upon a preliminary point so as 
to exclude any evidence of fact which shall 
appear to the Appellate Court essential to the 
rights of the parties. 


In the present instance the Lower Court 
did not dispose of the ense on any prelimi- 
nary point. It went fully into evidence ou 
the whole case, and decided it on the merits, 
That being so, the Subordinate Judge should, 
under ordinary circumstances, have followed 
the directions contained in Section 853. 
‘When the evidence upon the record of the 
“Lower Court is sufficient to enable the 
“ Appellate Court to pronounce a satisfac- 
“tory judgment, the Appellate Court shall 
“finally determine the case.” 


The Subordivate Judge, however, consi- 
dered it necessary that the question of the 
genuineness of a certain kabooleut of the 
98th of Chyet 1265 should be determined, 
and that, for that purpose, further evidence 
wna necessary. If the kKnbooleut of the 
28th of Chyet 1265 was relied on by either 
of the parties, it ought to have been proved 
and put in evidence in the ordinary manner 
in the Moonsiff’s Court. It is on the case 
as made in the Court of first instance, and 
on the evidence put in in that Court, that 
parties must as a general rule stand or” fall. 
And it is only under special and exceptional 
circumstances that they can be allowed sub- 
aequently to pus in further evidence. But 
if the Subordinate Judge was rightin think- 
ing that further evidence should be taken as 
to this kabooleut of 1265, that was no excuse 
for hia remanding the case generally “for 
‘6 re-trial nfter allowing the parties to adduce 
“ whatever proof they can produce in favor or 
“ against the howla.” The parties went into 
evidence before the Moonsiff as to the 
genuineness of the howla: and the Moonsiff 
on that evidence alecided that it is genuine. 
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On that same evidence (unless for some 
very exceptional reason) it is the duty 
of the Lower Appellate Court to decide on 
appeal whether the Moonsiff’s finding is 
right or not. ! 


If it was necessary to enquire further as 
to the kabooleut of 1265, the Subordinate 
Judge ought to have retained the appenl on 
his own file aud to huve proceeded under Sec- 
tion 354 of the Civil Procedure Code. He 
ought (as directed by that section) tẹ have 
framed an issue, arid referred it for trial to'l 
the Moonsiff. Thereupon it would become 
the duty of the Moonsiff to E that issue, 
and return to the Appellate Court his find- 
ing thereon, together with the evidence. 
That finding and evidence would become 
part of the record in the suit before the 
Lower Appellate Court: and either party 
might (within a time to be fixed by the 
Subordinate Court) file a memorandum of 
any objection to the finding of the Moonsiff; 
after which, the Lower Appellate Court 
would proceed to determine the appeal. 
There is no conceivable reason why this 
ease should have been sent back to the 
Moonsiff for trial generally. 


It was the business of the Subordinate 
Judge to try ‘the onge himself, and to decide 
upon such questions of Inw as arose out of 
the facts finally found by him to be proved. 


The order of‘ remand is therefore set 
aside ; the appeal will go back to (and will 
be restored,to its old number, &c., on) the file 
of the Subordinate. Judge, who is directed 
to dispose of the appeal finally himself. If 
he deems it essential, he can, under Section 
354, refer an issue to the Court of first 
instance for trial as to whether the kaboo- 
leut of 28th Chyet 1265 is or is not a 
genuine document. We have already called 
attention to the manner in which any such 
issue, if referred, is to be dealt with. 

The Subordinate Judge must take this 
caseeup at once out of its turn. If he 
frames an issue and refers it to the Moonsiff 
for trial, he will direct the Moonsiff to dis- 
pose of it without any delay, and to return 
the evidence taken by him, together with 
his finding thereon, to the Lower Appellate 
Court, within one month of his receiving 
the Subordinate Judge’s order referring the 
issue for trial. And the Subordinate Judge, 
as soon as the case comes back to him from 
the Moonsiff, will forthwith dispose finally 
of the whole case. 

The costs of\this appeal will follow the 
result of the suit. : l 


The lst February 1876. 


Present: 


Sir James W. Colvile, Sir Montngue Smith, 
aud Sir John B. Byles. 


Recovery of Possession — Undwided Hindoo 
Family — Seling aside Sale —Pror Lien— 
Lamitation. 


On Appeal from the High Courtiof Judi- 
cature at Fort William ir Bengal.* 


Mussamut Phoolbas Koonwur and another 
versus 
Lalla Jogeshur Sahoy and others. 


Where a member of a Hindoo family, hving under 
Mitakshara law, and having jomt family property, died 
entatled to an undivided share, leaving two widows, 
who were afterwards sued for debts mweurred for his 
own benefit, by their husband, and against whom 
deci ees were obtained by the creditors; and one of the 
surviving members of the joint family sought to recover 
possession of the interests which had been sold in 
execution of the decree against the widows, BKLD that, 
so far as the interests in suit were not covered by any 
prior lien, the surviving member was entitled to recover 
them from the auction-purchaser ; 

Where, however. some of the interests in question 
were covered by a zur-i-peshgea mortgage, and the 
exact nature of the lien thus created had not been fully 
explained in the trial, HKLD that the surviving member 
could not recover bis interests until he had satisfled this 
lien: 

And where, in the same suit, the objection was taken 
that the claim would not stand because of a defect in 
the frame of the suit, whereby a co-sharer in the jomt 
family property was not made a party to the suit : HELD 
that, as the said co-sharer had previously been put i 
possession of his moiety of the Poper Lie had put 
1n a waiver of all further claims, and no further claim- 
ant could possibly arise, the plaintiff's suit was not pre- 
judiced by the defect : 

Heto also, that a guardian, in a suit like this one, is 
not debarred from bringing a suit on behalf of a minor 
claimant, whilst the bility of infancy continues, 
because 1t 18 not the policy of the law to postpone the 
trial of claims, 


Tar suit, out of which this appeal has 
arisen, concerns a moiety of the undivided 
share of one Bhugwan Lall Sahoo, in certain 
immoveahle property, situate in Zillah Sarun. 
Bhugwan Lall Sahoo, who died in 1860, was 
the member of a Hindoo family which was 
descended from a common ancestor named 
Deepa Sahoo, and was governed by the law 
of the Mitakshara, the general law of the 
province in which it was domiciled. He 
died childless, but left two widows, Mohes- 
hee and Parbuttee. They therefore would 
have been his general heits had he been 
wholly separate in estate ; and were, in any 
case entitled to auch part of his succession 
as had been acquired, or was held by him as 
separate estate. On the other hand, if the 


* From the judgment of Kemp and Markby, JJ.’ 
decided on the 18th November 1870. 
4] 
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status of the family coutinued at the time of 
his death to be that of a joint and undivided 
Hindoo family, his interest in the joint 
family property survived to his male copar- 
ceneis, The only persons who answered 
that description were Sudaburt Pershad, and 
the plaintiff Hurreenath Perahad. ‘They, in 
some of the proceedings, are called his 
nephews, but according to the pedigree set 
out in the appéllant’s case, and apparently 
proved in the cause, they were his first 
cousins, the sons of two different uncles. 

It must now be taken to have been conclu- 
sively determined that, Bhugwan at the time 
of his death, though entitled to certain 
subsequent acquisitions as separate estate, 
was, as to all the properties acquired by the 
family in the name of any of its members 
before the year 1846, joint in estate with 
Sudaburt and Hurreenath, and accordingly 
that his share in those properties became 
vested by survivorship in them. This ques- 
tion was first litigated in a suit brought by 
Sudaburt in 1861. The principal defend- 
ants to that suit were the widows. ‘The 
judgment of the Zillah Judge, confirmed on 
nppeal by the High Court on the 10th of 
March 1863, made the distinction above 
stated between the properties acquired before, 
and those acquired subsequently to 1846, 
affirming the title of the garviving male 
members of the joint family to the former. 
It unfortunately, however, happened that 
owing either to the frame of this suit, or to 
the manner ia which the decree made in it 
was executed, the result of this earlier liti- 
gation was only to put Sudaburt into posses- 
sion of one moiety of Bhugwan’s share in 
the joint family property. 

Subsequently the remaining half-share of 
Bhugwan in portions of the joint family 
property appears to have been seized and 
sold in execution of various decrees obtained 
against his widows as his representatives. 
And on the 10th of April 1865, the present 
suit was instituted by the mother and guar- 
dian of Hurreenath in order to ‘recover 
possession, and to have his name entered as 
proprietor of his moiety of Bhugwan’s share 
in the joint properties, und to cancel and set 
aside the execution sales under the decrees 
against the widows. The defendants to that 
suit were the widows, the different pur- 
chasers under the execution sales, and, under 
the description of “ Precautionary Defend- 
ants,’ the widow of another deceased 
member of the joint family, as to whom there 
is now no question, and Sudaburt Pershad, 
the plaintiff in the former sult. As such 


defendant Sudaburt filed the written state- 
ment at page 18 of the record, in which he 
disclaimed all interest in the suit, on the 
ground that under the decree in his own suit 
he had been put in possession of his share 


in the property in dispute. The cause was 
tried between the plaintiff and the other 
defendants, and a decree was made by the 
Principal Sudder Ameen on the 9thof April 
1866, which, in so far as it related te the 
particular properties which are the subject 
of the%present appeal, was in favor of the 


‘plaintiff. Against this decree the parties 


defendants, who were affected by it, appealed 
to the High fourt. Their appeals were 
necessarily separate, inasmuch as the suit 
was so framed as to embrace interests, not 
only dependent on different titles, but confined 
to particular portions of the property in 
dispute. The High Court decided many of 
these appeals in favor of the defendants, 
upon grounds of which some willbe after- 
wards considered. This appeal to Her 
Majesty iu Council originally embraced only 
eleven of the separate decrees so made. 
And of these Mr. Cowie has given up one— 
viz., No. 287. Accordingly their Lordships 
have now only to deal with the questions 
involved in the ten appeals, numbered res- 
pectively 178, 224, 235, 239, 244, 234, 243, 
2388, 240, and 245. 


The course of proceeding in the High 
Court with respect to these appeals was as 
follows :—The Division Bench before which 
they came, conceiving that they involved 
points of law on which the authorities were 
conflicting, referred the following questions 
to the consideration of the Full Bench :— 


1. Bhugwan Lall, a member of a Hindoo 
family, living under the Mitakshara law, and 
having joint family property, died entitled to 
an undivided share in such property, and 
leaving two widows, him surviving. After 
the death of Bhugwan Lall, his widows were 
gued in their representative capacity in eres- 
pect of debts incurred by him in his lifetime 
on his own account, and not for the benefit 
of the joint family, and decrees were obtained 
against the widows in that capacity. In 
execution of one or more of these decrees, 
an interest in certain portions of the joint 
family property, to the extent of the share 
to which Bhagwan Lall was entitled ın his 
lifetime, has been sold by auction, aad the 
purchasers have taken possession. Can the 
nephew of Bhugwan Lall, who is one of the 
surviving members of the joint family, 
recover from the purchasers possession of the 
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interests which they have purchased, or any 
part of them ? 

2. Bhugwan Lall, in his lifetime, executed 
an ordinary zur-i-peshgee mortgage, in res- 
pect of his undivided share in a portion of 
the joint family property, in order to raise 
money on his own account, and not for the 
benefit of the family. Can the nephew of 
Bhugwan Lall recover from the mortgagee, 
without redeeming the same, possession of 
the mortgaged share, or any portion ofgit ? _ 

The first of these questions the Full Bench 
unanimously answered iu the affirmative. 
The result of their opinions is hus expressed 
by tbe Chief Justice, Sir Barnes Peacock, 
at the close of his judgment :—“I think, 
therefore, that this property, not being the 
property of the widows, and not being the 
property of the heirs of the deceased, could 
not be made available under the decree 
against the widows ; thatif it cóuld be made 
avullable at all for payment of the debts of 
the deceased, it must be in a snit against the 
survivors to charge the share of the deceased 
in the joint estate with the payment of the 
decree, by suing the survivors for the debt, 
and asking to have the deceased’s share of 
the- estate made available in the hands of the 
survivors to the same extent as that to which 
it would have been made available if the 
deceased had left n son and the estate had 
gone to him by inheritance, instead of to the 
survivors by survivorship. I think, then, 
that the question must. be answered in the 
affirmative ; that plaintiff has a right to sue 
the purchaser under the decree to recover 
back the estate, inasmuch as the property 
belongs to him, and the title of the purchaser 
under the decree against the widows is an 
invalid title.” 

Upon the second and more difficult ques- 
tion the Chief Justice, after reviewing the 
nuthorities, came to the conclusion that, 
according to the law of the Mitakshara, as 
settled by authority in the Presidency of 
Bengal, Bhugwan Lall had no authority, 
without the consent of his co-sharers, to 
mortgage his undivided share in the joint 
family property in order to raise money on 
his own account, and not for the benefit of the 
family. He further observed that the frets 
were not sufficiently stated to enable the Full 
Bench to say whether the nephew Bhugwan 
Lall could recover from the mortgagees, 
without redeeming the same, possession of 
the mortgaged share, or any portion: of it. 
The other members of the Full Bench also 
concurred in this opinion. 

Tle appeals, the parties &ot consenting to 
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have them decided by the Fgll Bénch, neces- 
sarily went back to the Division Bench, and 
were thus dealt with. Mr. Justice Markby, 
after going through the facts in each caze, 
held that Nos. 170, 224, 235, 239, and 244, 
were wholly governed by the answer of 
the Full Bench to the first question, inasmuch 
as in each the title of the appellant defend- 
ant depended entirely on the validity- of his 
purchase at a sale had in execution ofa 
decree against the widows, and was conse- 
quently defective. 

In No. 248 it was alleged by the appellant 
that the property claimed, Mouzah Telpa- 
khoord, was subject to a zur-i-peshgee lense, 
executed by Mukhun Sahoo, a member of 
the joint family who predeceased Bhugwan 
Lall. Mr. Justice Markby, however (Re- 
cord, p. 466), seems to have found that the 
title of the appellant did not depend on this 
alleged zur-i-peshigee, from which he had been 
ousted, but on a purchase at a sale in execu- 
tion of the decree which he had obtained 
against the widows ; and consequently that 
this case was not distinguishable from 
No. 170. 

‚In No. 234, however, the property in 
question wns cleurly subject to a subsisting 
zur-1-peshges lease, created by Bhugwan Lall; 
and in this case, therefore, there necessarily 
arose the further question, whether the 
plaintiff could recover this parcel of land 
without redeeming the mortgage on it. And 
the learned Judge, accepting, apparently 
against his own judgment, the principle 
affirmed by the answer of the Full Bench to 
the secoud question, held that it would en- 
title him to do so. There remained three 
other cases, viz., Nos. 288, 240, and 245, 
which would have fallen into the firat of tho 
before-mentioned classes, if the learned Judge 
had not held, for reasons which will be pre- 
sently considered, that the plaintiffs’ claim 
in respect of thom was barred by the one 
year’s rule of limitation, prescribed by the 
246th Section of Act VIII of 1859. If thon 
the case had rested there, the result would 
have been a decree in favor of the plaintiff 
on all the appeals now in question, except 
the three last. Mr. Justice Matkby however 
proceeded to lay down w principle which 
governed all the cases, and, as it seemed to 
him, justified in each, the dismissal as against 
the appellant of the plaintiffs’ suit. That 
principle will be afterwards more fully stated 
and considered. 

Mr. Justice Kemp, the other Judge of the 
Division Bench, concurred with Mr. Justice 
Markby on this Inst poiut, but expressed no 
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opinion on the question of limitation which 
was raised in ‘appeals Nos. 238, 240, and 
245. A decree was accordingly made in 
favor of the parties appellant in each of the 
ten appeals, And this consolidated appeal 
is against those decrees. 

Their Lordships propose in the firat ins- 
tance to consider whether the appeals Nos. 
238, 240, and 245 have been rightly dispos- 
ed of on the ground of limitation. The facts 
proved are that, in each of these cases, the 
plaintiff, through his guardian, preferred n 
claim to the property, when attached, under 
the 246th Section of Act VIII of 1859; 
that that cluim was rejected ; and that the 
present suit was not brought within ove year 
from the date of the order of rejection. This 
objection would have been fatal to the suit, 
had the party preferring the claim been an 
adult ; and the only question to be deter- 
mined was whether the plaintiff, being under 
the disability of infancy, could claim the 
benefit of the 11th Section of Act XIV of 
1859, which empowers him or his represen- 
tative to bring a regular suit within the same 
time after the cesser of the disability as would 
otherwise have been allowed from the time 
when the cause of action accrued. This 
question, Mr. Justice Markby observed, iu- 
volved several contested propositions, viz :— 

1. That Sections 11 and 12 of Act XIV 
of 1859 apply to Section 246 of Act VII of 
1859, 

2. That the plaintiff is under disability 
within the meaning of these sections. 

3. That the benefit of these sections ap- 
plies as well to the period duriug which 
the disability continues, as to the period 
when the disability has ceased. 

Upon the two first propositions, his opi- 
nion was in favor of the plaintiff; upon the 
third he held that whatever benefit the minor 
was to have, was to accrue to him not during 
the disability, but when the disability might 
cease ; and accordingly that the present suit 
being brought by bim, whilst still a minor 
through his guardian, must fail. 

Upon the second of the propositions stated 
by Mr. Justice Markby, their Lordships cau- 
pot see how, in face of the plain language of 
the 12th Section, there can be any 100m for 
doubt. 

Upon the first they also agree with the 
learned Judge that Sections 11 and 12 of 
Act XIV of 1859 do apply to the 246th See- 
tion of the Act VIII of 1859. 

The two Statutes were passed in tle same 
year, the assent of the Governor-General 
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March, to Act XIV on the 4th of May 1859. 
The oliject of the first was to enact a genei- 
al Code of Procedure for the Courts of Civil 
Judicature not established by Royal Char- 
ter. The object of the »econd wus to estab- 
lish a general Law of Limitation in super- 
session both of the regulations which had 
governed those Courts, aud of the English 

titutes which hud regulated the practice of 
the Courts established by Royal Charter. 
Lookjng to she fifth sub-section of the first 
section, und the 8rd aud Llith Sections of Act 
XIV of 1859, their Lordships have no doubt 
that the intention of the Legislature was thuc 
the period of {imitation resulting from the 
246th Section of Act VIII should, in the case 
of a minor, be modified by the operation of 
the llth Section of Act XIV ; and that this 
construction has obinined in the Courts of 
India uppears from the case cited from the 
“ Third Weekly Reporter,” C. Bp. 8. 

Tn coming to this couclusion, their Lord- 
ships have not failed to consider the recent 
decision of this Board in the case of Mohum- 
mud Bahadoor Klan v. The Collector of 
Bareilly (L. R., 1, Indiau Cases, p. 167). 
That case, however, they think, is distin- 
guishable from the present. It arose upon a 
very special statute, and upon that ground 
the judgment rests. Their Loidships there 
said : ‘* It was ergued that the clauses in the 
General Statute, Act XIV, 1859, relating 
to disabilities, might be imported into this 
Act, but this cannot properly be done. Act 
“ XIV is a Code of limitation of general up- 
“ pheation. This Act is of a special kind, 
“nud does not admit of those enactments 
‘being annexed to it.” And they proceeded 
to observe that the application of the sta- 
tute (if it did apply) would not assist the 
appellants, who would not even in that 
cuse have brought their suit in proper 
time. 

This being so, the only other point to be 
cousidered on this question of limitation is 
whether the leaned Judge was right inhold- 
ing that au infant cannot, after the expiration 
of the year, bring a suis by his guardian 
whilst the disability of infancy continues, 
Their Lordships caunot agree in this con- 
stiuction, which it would appear from the 
cases cited by Mr. Bell (Ramchunder Roy v. 
Umbica Dossee, 7 W. R., 161 ; Ram Ghose 
v. Greedhur Ghose, 14 W. R., 429; and 
Suffuroonissa Bibee v. Noorul Hossein, 17 
W. R, 419) has not been accepted or fol- 
lowed by the Courts in India. It is unren- 
sonable in itself, since it implies that the 


being given to Act VIII on the 22ud of | infant’s claim, which is admittedly not barred, 
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was asserted too soon rather than too late ; 
aud it cannot be the policy of the law to 
postpone the trial of-claims, Again, to ren- 
der such a construction imperative, the 
phraseology of the llth Section must be 
altered by making the words “after the 
disability shall have ceased” precede, ins- 
tead of following, as they do, the words 
“ within the same time.” Their Lordships 
are therefore of opinion that the plaintiffs 
suit is not open to the objeotion tyat, io 
so far asit concerns the properties in ques- 
tion in Nos, 238, 240, and 245, it has not 
been brought within the proper time, 

The next point to be considered is whe- 
ther the High Court was right in allowing all 
the ten appeals, and in dismissing the plaiu- 
tiff’s suit as to those portions of the joint 
family estate which were the subject of them 
on the ground that the suit was wrongly 
framed. e ` 

It is to be observed that the objection 
taken by the Division Bench to the frame of 
the guit, assumes the correctness of the ans- 
wer given by the Full Bench to the second 
of the questions referred to it, and is in the 
nature of a corollary from the proposition 
therein affirmed. The leerned Judges of the 
Division Bench argue that if it be true that 
a member of a joint and undivided Hindoo 
family cannot alienate his undivided share in 
the joint family property without the consent 
of his co-sharers, it follows that he cannot 
alone sue for his separate share. And they 
rely upon a decision in the “ 12th Weekly 
Reporter, page 83,” in which it was ruled 
that two only of the members of a joint 
and undivided family could not sue to set 
aside a charge created by one member of 
the family, and to recover their particular 
shares in the property charged, but that the 
suit must be brought by or on behalf of all 
the members of the joint family. Their 
Lordships do not mean in any way to impugn 
the authority of that case, or to dispute the 
general principle affiimed by ite hey do 
not, however, thivk that the principle is 
applicable to the peculiar circumstances of, 
or ought to govern, the present case. _ 

In this case Sudaburt, the only other 
member of this joint family, hae, under the 
practice which was then allowed to prevail 
in the Courts of India, suceeeded in recover- 
ing, and has been put into possession, of his 
share of the joint family property. He can- 
not be said to have any beneficial interest in 
respect of which he could now sue as plain- 
tiff ; and supposing him to have an interest, 
the present plaintiff has made him a party 
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to this suit in the only way in which a 
person who is unwilling or unable to be 
joined as plaintiff can be brought before the 
Court, : ie. by joining him as a defendant. 
In that character Sudaburt has disclaimed 
all interest in the subject-matter of the Jin- 
gation, alleging that he has already been put 
icto possession of all to which he is entitled. 
Again, in most, if not all, of the appeals the 
title of the substantial defendants is founded 
on execution sales confined to that moiety 
of Bhugwan’s share which, on a partition, 
would now fall to the plaintiff. The objec- 
tion to the frame of the suit was not taken 
by the substantial defendants ; it seems to 
have originated with the Judges of the 
Appellate Court. I: is one of form rather than 
substance ; for ıt cannot be said that ifit dois 
not prevail, the defendants (Sudaburt being n 
party to this litigation and admitting that 
he is in possession of his share) can be haras- 
sed by any second suit. On the other hand, 
if the objection prevails, the defendants will 
remain in possession of property to which, 
after full trial, they have been found to 
have no title, aud the plaintiff will he left 
to the chances of another suit, in which he 
may be met by objections well or ill-founded 
on the lapse of time, or the effect of the 
decrees uuder appeal as res judicata. Thei 
Lordships are of opinion that they ought not 
to allow the objection to prevail nogaiust the 
substantial justice of the case, 

What has been said is sufficient to deter- 
mine this appeal in favor of the appellant, 
so far ng it relates to the decrees of the High 
Court in the nine appeals numbered respec- 
tively 170, 224, 285, 289, 243, 244, 238, 
240, and 245. 

There is, however, as has been already 
stated, a further question ag to the appeal 
numbered 234, and at the hearing it occurred 
to their Lordships, who have unfortunately 
to determine this appeal ex parte, that if 
the respondents had appeared, they might, 
without a cross-appeal, have contested the 
corlectness of the answers given by the Full 
Bench to the questions referred to them, 
answers which are not in the form of u 
decree, or even of an interlocutory order. 
To the answer to the first question their 
Lordships think no objections could have 
been urged succesafully. The second ques- 
tion, however, involves a point of Hiudoo 
law, upon which the authorities are not 
altogether consistent ; nor are their Lord- 


‘ships satisfled that the priaciple Jaid down 


by the Full Bouch would, if correct, govern 
this particular case, of which they will now 
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proceed to examine the circumstances some- 
what more in detail. 

The property to which it relates is thus 
described in the schedule to the plaint at 
page 8 of the record. The village is speci- 
fied as Tulmanpore Bhada in two Kalums 
(items) The shme of the joint family is 
stated to be one of ten annas and eight pie. 
Of this five annas and four pie are deducted 
as the share of Sudaburt Pershad, which 
reduces the share claimed by the plaintiff to 
five annas and four pie. The column of 
remarks contains the following statement : 
“This mouzah was held in zur-i-peshgee lenge 
under a zur-i-peshgee deed executed by Sali- 
gram Sahoy and Ramruchea Sahoy. It was 
sold at an auction on the 18th of November 
1862, and purchased by the defendant 
Bikramajeet Lall for 3 rupees. Thé zur-1- 
peshgee aud lease aré fit to be cancelled.” 

Bikramajeet Lall and another defendant 
were the appellants in No. 238, which seems 
to have covered the whole of the five annas 
and four pie share of Tulmanpore Bhada 
with other portions of the property in dis- 
pute. From what hag been stated above 
it follows that their title, resting as it 
does upon a purchase at a sale in exe- 
cution of a decree against the widows, 
is defective; that the right of the 
plaintiff to impeach it is proved, and accord- 
ingly their appeal ought to have been dis- 
missed. This, however, does not determine 
the rights of the plaintiff as against the 
gur-i-peshgeedars. Hemay be entitled either 
to recover so much of the property ns is 
covered by the zur-i-peshgee by setting aside 
the zur-i-peshgee lease, or merely to stand 
in the shoes of the nominal mortgagor. But 
the nature and extent of his rightcan only 
be determined in appeal No, 234. 

The appellants on that appeal were the 
original zur-i-peshgeedars Saligram Sahoy 
nod Ramruchea Sahoy. The zur-i-peshgee 
deed is at page 428 of the record, and 
nppears to have covered originally only 4 
nnnas and 4 pie of the entire 16 annas of 
Mouzeh Tulmanpore Bhada. If then it be 
true that Sudaburt Pershad has succeeded 
in recovering one moiety of this, the subject 
of the dispute ou this appenl is the remain- 
ing moiety or a 2 annas and 8 pie share. 
And this appenrs to have been the view of 
the High Court, for their decree on this 
appenl (see pp. 479-80) is limited to a 2 annas 
and 8 pie share, If, on the other hand, 
Sudaburt has not succeeded in his suit in 
setting aside the zur-i-peshgee as against 
him, or in otherwise wresting possession of 


his share from the zar-i-peshgeedars, it fol- 
lows that the question of the validity of this 
zur-i-peshgee remains. to be determined 
between the latter on the one side, and him and 
the present plaintiff on the other. 

The plaint in this suit alleged no special 
grounds for setting aside the zur-i-peshgee 
of the 9th December 1859, nnd indeed con- 
tained no special mention of it. ‘The written 
statement of the defendants Saligram and 
Ramrgchea Yp. 31) set up that deed, and 
insisted on their rights under it. But none 
of the issues are specially pointed to the 
validity of the,deed. Nor do the judgment 
or the ‘decree (p. 489) of the Principal Sud- 
der Ameen deal with that question. All 
that they decide with respect to the share 
claimed in Tulmanpore Bhada is that ‘ plaiu- 
(UF be put in possession thereof in the 
manner in which possession, has been given 
by the decree of the 5th of April 1862” 
(to Sudaburt). i 

This reference to the suit of Sudaburt 
makes it material to consider whether there 
really was any adjudication upon this question 
in tbat euit. The suit, it will be 'remem- 
bered, involved the right of succession to the 
whole of the property of which Bhugwan 
Lall died possessed as between his widows 
and the surviving members of thə joint 
family. The plaint which is set out at puge 
226 of this record, contains no specific state- 
ment touching the zur-i-peshgee deed of the 
9th of December 1859, unless it be in .the 
schedule (nt p. 231), where in the columna 
of remarks it is said ‘the deed to the extent 
of plaintifPs share ought to be amended.” 
The judgment of. the Zillah Judge (p. 65) 
put the sharein Tulmanpore Bhnda into the 
first parcel which it found to be joint family 
property. So far it affirmed the title of 
Sudaburt and Hurreenath, and negatived the 
title of the widows, to whatever interest in 
it belonged to Bhugwan Lall at the time of 
his death. But in answer to the 11th issue 
it expressly found (p. 571) that the deeds 
executed by Mukhun, Bhugwan or the other 
partners were valid. ‘The decree was a 
general decree for possession over the proper- 
ties in the first list. The High Court, on 
appeal, simply affirmed this judgment and 
decree of the Zillah Court. Can it be said 
that this judgment and decree import any 
adjudication touching the invalidity of the 
deed of the 9th of December 1859, as against 
the surviving members of the joint family, 
even if the plaintiff in this suit could claim 
the benefit of such an adjudication. The 
judgment, so faršas it goes, is on the face of 
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it the other wuy. The terms of the decree 
may import only that the plaintiff Sudaburt 
wus, 80 far as his share was concerned, to be 
put into possession of the rights of Bhugwan. 
If in the execution of that decree, he has 
contrived, it may be wrongfully, to dispossess 
to the extent of his share, the zur-i-peshgee- 
dars, that circumstance cannot give title to 
the plaintiff: 

Again, what has been found by the High 
Court with respect to this appeal? The 
answer of the Full Bench expressly Stated 
that the facts were not sufficiently stated to 
enable them to say whether the nephew 
of Bhugwan Lall could recover from the 
mortgagee, without redeeming the same, 
possession of«the mortgaged share or any 
portion of it. That statement, taken in 
connection with the general principle 
affirmed by them, imports that there was 
no constat thae the execution by Bhugwan 
of the deed*was without the consent of his 
co-shareis, or not for the benefit of the 
family. Mr. Justico Markby (ut p. 466) 
does not consider this latter question, but 
simply says “as no objection was made to 
the reference to the Full Bench, I think we 
ought to accept its decision for the purposes 
of this case, and to hold that the appellants 
have failed to establish their title.” 

In these circumstances there appears to 
have been no real trial of the question 
between the plaintiff and the nppellants in 
No. 234; and therefore, assuming the prin- 
ciple enunciated by the Full Bench in its 
answer to the second question to be strictly 
correct, their Lordships do not feel them- 
selves at liberty to reverse the decree in 
favor of the appellants, and to make a 
decree in favor of the plaintiff. This being 
so, they abstain, from pronouncing any 
opinion upon the grave question of Hindoo 
lauw involved in the answer of the Full Beuch 
to the second point referred to them, a ques- 
tion which, the appeal coming on ex parte, 
couldeot be fully or properly argued before 
them. That question must continue to stand, 
as it’ now stands, upon the authorities, un- 
affected by the judgment on this appeal. 

Their Lordships have felt some doubt as 
to the form of the order which ought to be 
made on appeal No. 234. The plaintiff has 
failed to establish his title to recover the 
Jand against the zur-i-peshgeedars. He might, 
however, have established sych a title even 
in this suit, had a proper issue been framed 
and determined. On the other hand, be has 
established his title to the property, subject 
to the zur-i-peshgee, His rights may be pre- 
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judiced by the decree as it stands. The suit 
is an example of the inconventence of embrac- 
ing in one suit titles to various parcels of 
land, which, although having a common 
foundation, are different in many particulars, 
and are to be asserted against defendants 
having no common interest. Their Lord- 
ships have come to the conclusion, that the 
dismissal of the present suit against the 
appellants in No. 234 ought to stand, but 
that the decree of the High Court on that 
appeal ought to be varied by adding a 
declaration, that it is to be without prejudice 
to the right of the plaintiff to recover the 
lands in question on satisfaction of the 
zur-1-peshgee. This appeal, so far as it relates 
to No. 237 (the case given up by Mr. 
Cowie), must be dismissed, and the decrea 
made by the High Court in that case 
affirmed. | Iu the other nine cases, tho 
decrees of the High Court must be reversed, 
aud an order made, dismissing in each case 
the appeal to the High Court, with the 
costs of the appeal in that Court, and 
affirming the decree of the Principal Sudder 
Ameen as to the parcels of property which 
aie the subjects of those appeals. Tho 
above will be the substance of the order 
which their Lordships will humbly recom- 
mend Her Majesty to make. 

Their Lordships think that there should 
be no order as to the costs of this appeal. 


The 24th March 1876. 


Present: 


Sir James -W. Colvile, Sir Barnes Peacock, 
and Sir Wontague Smith. 


Adoption—Authority to adopt—Madras Law of 
Adoption. 


On Appeal from the High Court of Judica- 


ture at Madras. 
Sri Virada Pratapa 
versus 
Sri Brozo Kishoro Patta Deo, 


Where the widow of a zemindar claimed her hugs- 
band’s estate on bebalf of an adopted son, putting in a 
document authorizing her to adopt, alei was alleged 
to haye been executed by her deceased husband; and 
the rival claimant was a half-brother of the deceased, 
who would have inherited the estate but for ihe said 
document, but who was shown to have been on bad 
terms with the deceased (during his lifetıme), the Privy 
Council, dealing with the document as one that bore a 

nuine signature, and was supported by antecedeat 
probabilities, declared in favor of the plaintiff’s claim. 

HELD, also, however, that though in Madras a Hindoo 
widow, not hayiug her husband’s express permission, 
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may, 1f duly authorised by his kindred, adopt a son to 
hım, yet the permyssion must be given by some one 
within the undivided family and having a direct interest 
in the estate, and not by a distant relative. 


RAJAH ADIKONDA Deo, the then holder 
of an impariible zemindary in the district of 
Ganjam, which in these proceedings is called 
sometimes Chinnakimidy, nnd sometimes 
Pratapagheri, died on the 23rd of November 
1868. He left no legitimate male issue, but 
a widow, then enceinte, whom it will be 
convenient to designate by her title of Maha- 
devi. He had, however, severn] natural sons, 
one of whom, Ramakrishna Deo, contrived, 
on the death of his father, to be invested by 
some of the retainers with the “sadhi,’’ and 
asserted a claim to the zemindary on the 
ground that he was in fact legitimate, and had 
been designated by Adikonda as his successor 
in an urzi signed by him on the 19th of 
November, and forwarded to the Collector. 
This claim has since been found to be ground- 
less, und may be treated as no longer existent. 

The appellant Raghunadhna, who was a 
half-brother of the deceased zemindar, mnst 
now be taken to have been an undivided 
brother, and the person who, according to 
the ordinary law of succession, was entitled 
to the zemindary on the death of Adikonda 
without a legitimate son, either procreated or 
adopted. 

It is necessary, in order to- explain some 
parts of the subsequent history of the case, to 
observe that the question of succession, when 
it first arose, was farther complicnted by the 
fact that thez-mindary, though permanently 
settled, was one of those as to which it was 
then conceived that, owing to the omission 
to issue a permanent suunad, the Govern- 
ment of Fort St. George had retained the 
right of nominating on the death of ench 
successive holder his successor. The cou- 
firmation by this Board of the decision of 
the High Court of Madras in the Marnm- 
gapury case (see Law Reports, 1, Indian 
Appeals, p. 282) has since established that 
there was no legal foundation for this preten- 
sion on the part of Government ; and it must 
now be tnken to be settled law that the title 
to the zemindary ia to be determined by the 
ordinary law of succession in like cases. 

On the day after that of the death of 
Adikonda, i. e. on the 24th of November 
1868, the Mahadevi addressed an urzi to the 
Collector (p. 143), in which she stated the 
death of her husband ; that the family was 
composed of women and children ; that she 
had then none legally entitled to the taluq, 
but was three months gone with obild ; 
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and prayed to be intrusted with the care of 
this talug. In this document she made no 
mention of an authority to adopt. 

It is shown, however, beyond all question, 
by the, Collector’s letter of the 2nd Decem- 
ber 1868, which is recited in the proceed- 
ings of the Bonrd of Revenue at p. 105 of 
the record, that before that date he had 
received a second urzi or letter from the 
Mahadevi, in which she had alleged that it 
was her huspand’s express wish that, in the 
even@of her having not a son, butn danghter, 
she should adopta son. Andif the exhibit 
R at p. 64 of the record be that second urzi, 
or n true copyfof it, there can be no doubt 
that as enrly as the 26th of November 13868, 
the Mahadevi had asserted publicly that her 
husband had, on the 20th of that month, 
executed in her favor a written authority to 
adopt a sou in the event which afterwards 
happened. The confusion which seems to 
hnve taken place in the Civil Court, with 
respect to the proof of exhibit R, has given 
rise to a controversy on its authenticity which 
will be afterwards considered. But whatever 
may have been the precise contents of tho 
second urz’, it is unquestionable that, as early 
as the llth of December, the Mahadevi 
presented a formal petition to the Govern- 
ment of Fort St. George, inf which she stated 
that Adikonda before his death executed and 
gave to her a putrica or will containing 
words to this effect :—“ You have now con- 
ceived ; if you bring forth a male child,’ he 
will be a Rajah to the taluq ; in case of a 
female child, you are authorized to select n 
good child for the seat ;” and that in several 
subsequent petitions and applications she 
persistently put forward and relied upon a 
written authority to adopt executed hy her 
husband. One of these, bearing date the 
18th of March 1869, stated the date of the 
instrument to be the 20th of November 
1868 ; and in most of them she claimed to 
be heiress to the zemindary in default of a 
legitimate son, nntural or adopted, ef her 
husband. Raghunadha seems on his side to 
have been also asserting his claim before the 
Government and the Revenue Authorities. 

The action taken by the Government of 
Fort St. George was ns follows :— 

The Board of Revenue, on the report of 
the Collector, had, on the 7th of January 
1869, expressed its opinion that Raghunadha 
hod the best clnim to the zemindary, pro- 
vided the Mahndevi did not give birth toa 
son; buat that if sh» should have a son, 
that son ought to succeed. ‘Thereupon 
Government, on,the let of March, ruled that 
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a posthumous son would be entitled to the 
iuheritance, and directed the Collector to 
take such measures as he might think fit to 
asceituin whether the widow was really 
pregnant, and to verify the sex of the child 
when born. To the widow’s repeated applica- 
tions it made answer that the claim to the 
zemindary was under consideration. On the 
lith of July 1869, the Mahndevi waa 
delivered of a daughter, and on the 17th of 
September in that year Goverfmentgn the 
exercise of its supposed power, and on the 
recommendation of the Collector, supported 
by the Board of Revenue, regplved (p. 143) 
to recognize Raghunadte, Wio had been 
reported by the Collector to be the undivided 
brother of the deceased zemisdar, as the 
successor to the Chinnakimidy estate ; there- 
by overruling the Muhadevi’s claim to be 
heiress to her husband; aud ignoring hber 
asserted right of adoption. 

Pending these proceedings there had been 
litigation between the Mahadevi and Raghu- 
nodha, touching the right to n certificate, 
under Act XVII of 1860, for the collec-- 
tion of the debts due to the deceased zemindar. 
This was determined in favour of the Maha- 
devi by the Civil Judge on the 3lst of 
March 1869. But on the 11th of February 
1870, his decision was reversed by the High 
Court, and the certificate granted 1o Raghuna- 
dha, apparently on the general ground that 
the claim of an undivided brother was pre- 
ferable to thnt of a widow, and that there 
was no satisfactory proof of division. 

For some short time after the determina- 
tion of the Government in his favor, Raghu- 
nadha and the widow seem to kave lived 
together in amity. She retained, apparently 
with his consent, the custody of the keys 
of the goutaghoros, or treasuries, in which 
the jewels, cash and other valuables that 
had been left by the late zemindar were 
kept; but allowed Reaghunudha to receive 
thereout both jewels aud cash for the pur- 
poses “of his installation, whieh took piace 
on the lst of February 1870. He again 
was in correspondence with the Collector in 
November touching the villages to be assigned 
to her for her maintenance (pp. 115 and 
116) ; and spenks of their friendly relations, 
although in one of his letters he complains 
that Haribondha Surmanto and two or three 
more wicked persons were “ making intrigues 
and giving evil advice.” But this state of 
amity, if it ever siucerely existed, was of 
brief duration. In the course of 1870 the 
parties again plunged into active litigation. 
Iu bis suit numbered 9 of that year, Raghu- 
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ngdha sought to recover fram the Mahnadevi 
the jewels and cash in the goutaghoros, 
greatly exaggerating their amount and value, 
as property to which he was entitled as 
gemindar. In her suit, No. 12 of 1870, she 
sought to recover from him the particular 
jewels and cash which had passed from ler 
to him on the occasion of his installation, 
alleging that he had received them by way of 
loan on n promise to restora the former, and 
repay the latter. Her suit was ultimately dis- 
missed on tbe ground that she had failed to 
establish any such contract. In the other suit 
the material issues were whether Raghunadha 
was the undivided brother of Adikonda, or 
separate in estate from him; whether tbe 
Mahadevi, as widow of Adikonda, was entitled 
by right of succession, to the money and 
jewels left by him; and if not, whether 
Adikonde had made to her at the time of lis 
death a gift of them that was vaild against 
Raghunadha. 

In this suit, the Civil Judge found that 
Raghunadha, the plaintiff, was the undivided 
brother of Adikonda, and that Adikonda, at 
the time of his death, did not make a gift to 
his wife of any part of the property then in 
dispute. Hə found, however, in the first 
instance, upon the second issue, that the 
Mahadevi, as widow of Adikonda, was enti- 
tled to all the money and jewels left by him ; 
proceeding, apparently, on the ground that, 
inasmuch ns each succeeding zemindar must 
be taken to have held the estate by virtue of 
anew grant from Government, he beld it as 
self-acquired property; and consequently, 
that, on his death, his personal assets would 
pass to his widow, to the exclusion of his 
brother. Before, however, a final decree 
had been drawa up in this snit, the Marunga- 
pury case was decided by the High Court of 
Madras ; and the Judge thereupon granted 
a review of his deeision. On that review, 
he found that the Mabladevi, as widow of 
the lute zemindar, was not entitled to the 
money or jewels left by him; and, finally, 
made a decree in favor of Raghunadha, but 
for an amount much less than that claimed 
by bim. ‘There was no appeal against the 
decrees in these suits. ‘They decided as 
between the Mahadevi and Raghunadha that 
the status of the family was that of indivi- 
sion ; and that Raghunadhea being, in default 
of male issue of Adikonda entitled to the 
estate was entitled to the jewels aud cash as 
appurtenant thereto. They have, however, 
little beating on the questions now to be 
determined ; although some of the deposi- 
tions taken in them have been relied upon as 
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affecting the cwedibility of the testimony 
given by the same witnesses in the present 
suit. 

Pending these two suits of 1870, and on 
the 20th of November in that year, the 
Mnhadevi adopted the present respondent. 
He was the son of the zemindar of Piddaki- 
midy, who is admitted to be a sapinda of 
Adikonda Den, thongh separate in estate 
from him; both families being, as shown by 
the pedigree at p. 19, derived from a common 
ancestor, Purushottama Deo. Nor is the 
validity of the adoption impenched, except 
on the ground that the Mahadevi had not 
sufficient authority to make it. - 

On the 15th of December 1870, the res- 
pondent, by his adoptive mother and guardinn, 
the Mahndevi, commenced his suit for the 
recovery from Raghunadha, of the zemindary 
and of all the property appurtenant thereto, 
with mesne profits. The defendant, Raghu- 
nadha, originally set up, by way of defence, 
that his title as zemindar appointed by 
Government could not be questioned, But 


it ig now admitted that, since the decision of 


the Marangapury case, thia defence cannot 
prevail; and that the only questions to be 
decided are, whether the exhibit Q., which 
is propounded as the written authority to 
adopt, of the 2Cth of November 1868, wns, 
in fact, executed by Adikonda Deo, and, if 
not, whether the adoption is not, neverthe- 
less, valid according to the law that prevails 
in the Presidency of Madras, as one made 
by a widow, without express authority from 
her husband, but with sufficient sanction and 
consent on the part of her husband's reln- 
tives. 

The Civil Judge decided both these ques- 
tions against the respondent. He came to 
the conclusion, both from external and inter- 
nal evidence, that the document was a 
forgery; he was also of opinion that the 
requisite assent to an adoption, in the absence 
of an authority from the husband, was not 
given, and consequently that the adoption 
was not valid as against the defendant. The 
High Court inclined to the opinion that Q wis, 
in fact, executed by Adikonda, but did not 
go very much into the evidence for or against 
the document, being of opinion that, even 
if no express authority was given by Adi- 
konda, the adoption by the widow, being 
made with the consent of one of his sapindns 
(the father of the child adopted), was valid 
by the law of Madras. 

Their Lordships propose to consider, first, 
whether Q was, in fact, executed by Adi- 
konda. 
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It has been strongly urged uron them that 
the judgments of the two Indian Courts 
upon this question, though not concurrent, 
are not directly conflicting, the High Court 
having omitted to find that the document is 
genuine, or fully to consider the evidence 
concerning it; that, in this state of things, 
their Lordships cannot safely overrule the 
decisioun, upon a question depending mainly 
on the credibility of conflicting witnesses, of 
a Juġgo of grent local experience, who saw 
and examined those witnesses, and has expres- 
sed his conclusion in ajudgment that demons- 
trates with what remarkable care and imdus- 
try he tried the cause. 

Their Lordships are by no means insen- 
sible to the force of the general proposition 
involved in this argument. That force, 
however, seems to them to be somewhat 
diminished by particular gircumstances in 
this cnse. They consider that thesvoluminous 
judgment of the Civil Judge deserves the 
credit due to a most painstaking endeavonr 
to arrive at the truth in a difficult case. Bus 
its excessive elaboration tends to impair its 
value by defeating the proper object of n 
judgment, which is to support, by the most 
cogent reasons that suggest themselves, the 
final conclusions at which the Judge has con- 
acientiously arrived. This document records 
the fluctuations of the Judge’s mind from 
day to day in the course of un exceptionally 
long trial; the effect, often temporary, upon 
him of a particulur piece of evidence or 
aigument of Counsel; it subjects every wit- 
neag to criticism more or less unfavorable ; 
and from this mass of often conflicting state- 
ments, it is not easy for a Court of Appeal 
to extract the precise giounds on which the 
final conclogion rests. 

Again, the Counsel for the respondent 
have strongly insisted on the objection to the 
authority of this judgment, which they 
founded upon the observations of the learned 
Judge in paragraph 62, &e. (p.876). It 
must be admitted that the paseage is ambi- 
guoue. If it means only that where a case 
has been manifestly proved to be false (as, 
e.g., if Q had been shown to be written on a 
stamp paper purchased after Adikondua’s 
death), it is unnecessary to weigh general 
probabilities, the observation is a mere truism ; 
since it is ohviously idle to inquire whether 
it was likely a man should do that which it 
has heen demonstrated he never did. On 
the other hand, if it imports that the Judge 
refused to weigh the probabilities of the case, 
because he belicved one set of witnesses 
rather than thé other, it would support the 
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oljection taken, viz., that in forming his 
belief he had excluded from his consideration 
that which ought to have entered into it. 
Their Lordships, however, upon a review of 
the whole judgment, are of opinion that. 
in whatever sense the learned Judge made 
the observation in question he did not, in fact, 
fail to consider the probabilities of the case. 
Whether he gave due weight to them will 
be afterwards considered. 

A more substantial objection to the judg- 
ment is that it does not dispose of the ques- 
tion ag it was presented by the parties. The 
learned Judge was not ae to find that 
Q was a forgery. By a careful. examination 
and comparison of it with admitted signa- 
tures of Adikonda, he satisfied himself that 
the signature purporting to be that of Adi- 
konda was itself forged. Yet the appellant 
(p. 255) had admitted that that signature, 
aud the sakhu %nd chakrun (the emblems 
on it) were of his brother’s handwriting; 
and the cuse made by him and his witnesses 
was that the forgery was effected by filling 
up, afier Adikonda’s death, a blank paper, 
which had these genuine marks and signature 
upon it. Their Lordships agree with the 
Judges of the High Court in thinking that 
little weight ought to be given to a compari- 
son of Oorya handwriting by an European 
Judge, however skilled and experienced, when 
opposed to the admissions of those who 
dispute the document. They feel bound, 
therefore,.to ngsume, and that has been almost 


admitted in the argument addressed to them | 


ou the part of the appellant, that the signa- 
ture of Adikonda upou Q is of his hand writ- 
ing. It is obvious, however, that the erro- 
neous conviction of the Civil Judge to the 
contiary may greatly have biased his osti- 
mute of the credibility of the plaintiff’s 
story, nnd may have prevented him from 
duly weighing the improbabilities of that 
told by the defendant, which he did not 
adopt. The genuineness, therefore, of the 
signature of Adikonda is a circumstance 
which materially detracts from the general 
value and authority of the judgment of the 
Civil Judge; and their Lordships cannot but 
feel that they have to.determine the question 
before them upon the evidence taken in the 
cause, without the assistance which they 
generally find in similar cases in the judg- 
ment of one or the other of the Indian 
Courts. 

That there is in this case a strong antece- 
dent probability that Adikonda did authorize 
an adoption is incontestable. It does not rest 
upon more presumption that on his death-bed 


he would desire to perform: that general duty 
of imperfect obligation which prompta a 
childless Hindoo to supply the want of 
natural male issue by adoption. It is shown 
that the brothers, though legally undivided, 
were long on bad terms with ench other. 
The strife began, as appears by the Collec- 
tor’s letter at page 106, on the death of 
their father in 1835, when there was a 
dispute as to their succession to the zemin- 
dary, Raghunadha claiming it as the eldest 
son of the then Mahadevi, though younger 
in years than Adikonda, who was born of a 
wife of inferior rank. This controversy was 
determined by the then Government, in the 
exercise of its assumed power, in favor of 
Adikonda. The strife, however, was embit- 
tered by subsequent quarrels between the 
brothers, and by the desperate attempt of 
Raghunadha as late as 1852 to oust his 
brother by proving him to be illegitimate. 
In these circumstances, whatever may have 
been the precise relation of the brothers during 
the later years of their joiut lives, there is a 
high degree of probability that Adikonda 
would desire to retain, by all means in his 
power, the zemindary in his own line; and 
would be uuwilling to expose the wife, to 
whom he was attached, to the chance of 
falling from the rank which even as adoptive 
mother of a reigning Rajah she would 
possess, to that of a widow entitled only to 
be maintained, however honourably, by her 
brother-in-law. 

There being then this antecedent probabi- 
lity that he would execute some such docu- 
ment as that which bears his admitted signa- 
ture, what ia the direct evidence to show 
that he really did or did not execute it. 
The witnesses, whose names are upon it, 
me Sumanto the Treasurer, Siva Purohit, 
now the Dewan of Raghunadha, but formerly 
the servant in the lke capacity, firsat of 
Adikonda, and afterwards of the Mahadevi, 
Bulaji, the scribe, and Damapattojosi the 
Purohit. Of these the two former are the 
only subscribing witnesses in the strict sense 
of the term; Balaji signing only as the 
writer of the instrument ; and Damnpatto- 
josi, though named as a witness, not having 
signed at all. Again, the only one of the 
four who deposes to the execution of the 
instrument is Sumanto. His story (page 
215) is that on the 20th of November (i.e. 
on n day between which and the day of the 
Rajah’s death two clear days intervened), at 
about 3 prohoros of the day (te., about 3 
P.M. ), the Rajah sent the peon Narayani to 
call in any respectable people (Bollolokho) 
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that might be jn the outer hall (Sodoro) ; 
that the peon returned with Siva Purohit, 
Damapattojosi, Bodhrosanto, Bhagirathipani 
nnd Balaji; two other persons, vtz., Boyi- 
duorahu and Gouro Bondhari being already 
in the room when the order was given ; that 
Balaji was then sent out to bring paper, pen 
and ink ; that on his return he wrote the 
authority to adopt under the Rajah’s dicta- 
tion, making first a draft and afterwards a 
fair copy; that the list of witnesses which 
appear in Balaji’s handwriting on it was also 
written at the Rajah’s dictation, first in the 
draft and then in the fair copy ; that the 
subscribing witnesses Siva Purohit and the 
witness himself then signed, Damapattojosl 
excusing himself, with the Rujah’s consent, 
from signing, on the ground that he was an 
old man, and could not see ; that Balaji also 
wrote his name as the writer of the docu- 
ment; that the Rajah himself traced the 
sankhu and chakrun at the top and wrote 
his own signature at the bottom of the docu- 
ment; that they all wrote with the same 
pen dipped in the same ink-bottle ; that it 
took about 2 ghadyabs (14 hour) to com- 
plete the transaction ; and that afterwards 
and when about the same space of the day 
remained, the witness, by order of the 
Rajah, took the document to the Mahadevi, 
who, while it was being prepared, was in 
“ the chapel,” being a room near that of the 
Rajah, and put it on the threshold, the door 
being ajar. The witness also states that 
nearly two ghadyahs before this, and provi- 
ously to the preparation of the document, 
he had taken to the Mahadevi by order of 
the Rajah, the keys of the Treasury House, 
aud had said to her, “the keys of the other 
Treasury House were given you, now keep 
the keys of this Treasury and all the pro- 
perty therein. ” 

This witness is directly contradicted by 
the three other persons, whose names are 
upon Q, Siva Purohit, Balaji, and Damapat- 
tojosi. Their testimony in this suit is to be 
found at pages 189, 269, and 267 of the 
Record. The account which they give of 
the fabrication of Q, is the following :-—Apbout 
ten, or at most twelve, days after the death 
of Adikonda, Sumanto brought to Balaji a 
paper, having upon it Adikonda’s signature, 
and the sankbu and chakrun, but otherwise 
blank, together with a draft, and told him to 
fair-copy the draft upon the blank paper. 
Balaji, according to his own account at first 
refused, but afterwards obeyed. The result 
was Q, as it now stands, with the exceptiou 
of the signatures of the subsciibing wit- 


nesses. The paper in that state was given 
by Balaji to Sumanto, who took it to Siva 
Purohit for his signature. He swears that 
he refused to sign it, and denies that the 
signature upon it which purports to be his 
is of his haudwriting. The value of that 
denial will be presently considered. Lhe 
paper was subsequently (i.e., about fourteen 
days after Adikonda’s death) taken «by 
Sumanto to Damapattojosi, who also sweurs 
he refgsed t@ sign it as witness. 

The question is which of these two stories 
is to be believed. The last their Lordships 
think must be taken with the qualificatiou 
that, notwithstanding the denial of Siva 
Purohit, the disputed signature is of his 
handwriting. Thatit is so was found by the 
Civil Judge, and his finding does not depend 
ou mere comparison of handwriting. Its 
correctness seems to their Lordships to be 
placed beyond doubt by tife exhibit L L, 
page 3, in which, writing to Iswara Puttro 
as late as the 10th of July 1869, he speaks 
of the document executed by the late Rajah 
to the Malhndevi, and urges his correspon- 
dent to use his best endeavours to get from 
Government a recognition of it. It is clear, 
therefore, that, if Q be a forgery,’ Siva 
Purohit was at one time a consenting party 
to that forgery. The Civil Judge lias 
undoubtedly recorded a most unfavorable 
opinion of Sumanto. He says of him: 
« H. S. lied and prevaricated grievously. I 
could not believe anything one bit the more 
readily from the fact that he asserted it” 
(Judgment, paragraph 64, page 320). Yet 
the credibility of this witness, however 
small, is nevertheless superior to that of 
Siva Purohit and Balaji, Notwithstanding 
his demeanour he may have told what is 
substantially a true story; whereas the 
others must either have been guilty of 
perjury in this suit, or have been conscious 
actors in an antecedent forgery. Dumapat- 
tojosi is not open to this imputation, and is 
apparently a more respectable witness.” All 
that the Judge says agaidst him is, that “ he 
protested too much.” Bat there is a high 
degree of improbability in his story. 

The prima facie improbability that there 
should exist any blank paper with the 
genuine signature of the deceased Rajah 
upon it is no doubt removed by the evidence 
of Binayaka (p. 263), and the production 
of the four blank papers similarly signed, 
which that witness swenrs he discovered 
eighteen months before he gave his deposi- 
tion (i.e, early in 1870) in the late Rajah’s 
record-box, There is, however, no proof 
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that at the time when Q ig said to have been 
forged any such papers had been found ; 
and the subsequent discovery of them may 
have suggested the present answer to the 
plaintifs case. If, however, it be assumed 
that the supposed forgers had but one such 
paper in their hands ten dnys after the late 
Rajah’s death, it is obvious that such a paper 
was very precious ; and it is inconceivable 
that they would have inserted Damapasto- 
josi’s name in the list of witnesses until 
they were assured of his willingness to'sign. 
If, again, they had then in their hands more 
than one such paper, they would naturally, 
on Damapattojosi’s refusal 18. join in the 
conspiracy, have destroyed it, and fabricated 
a similar instrument on which his name 
should not appear. The story then told by 
him is less probable than that told by the 
plaintiff's witnesses in order to. account for 
the non-signattte of it by him ; for he is 
shown to be a person of weak sight, aud not 
to have been in the habit of writing with a 
pen. All these three witnesses against the 
document are shown to be now more or less 
dependent upon the defendunt ; and there 
is little, if any, other affirmative evidence in 
support of the defendant’s case. 

On the side of the plaintiff, however, 
there is a considerable amount of direct 
testimony in confirmation of that of Su- 
manto, `. 

Of the witnesses in, this category, who are 
vouched by Sumanto as present when it was 
prepared and executed, are Boyiduorahu, 
the native doctor; und Gouro Bhondhari 
the barber ; who are said to have been with 
the Rajuh when he sent the peon to call in 
the respectable people; Narayana Bisoyi 
the peon sent; and Bordhono Santo, aud 
Bhaghirathipani, who were brought in with 
Siva Purohit, Damapnattajosi and Balaji. 
They generally confirm Sumanto’s accouut of 
the transaction. [tis true that all are more or 
less discredited by the Civil Judge ; that the 
barber is not relied upou even by the res- 
pondent as worthy of credit; and that the 
evidence of the peon, who says be was not con- 
tinuously in the room, is of little value. But 
the others, particularly’Bordono Santo, who 
was related by marringe to Adikonda, seem 
to be of respectable position, are persons 
who were not unlikely to be present; and 
their statements, notwithstanding some slight 
di-crepancies, in the main confirm Sumanto’s 
account of the transaction. In further cor- 
roboration of the plaintiff's case his Counsel 
rely on the evidenco of the Mahudevi and 
of {swara-Puttio. 4 


The latter is the vakeel, who, in 1868 
and 1869, prosecuted the Mahadevi’s claim 
before the Government at Madras. He 
seems to have been employed as a vakeel 
by Adikonda in his lifetime; and there is 
nothiug to impeach his general respectability. 
His testimony is to the effect that having 
been sent for by the Rajah, on account of 
some pending suit, he was at the house after 
the execution of Q; and that on the next 
day, that is, on the 21st of November, the 
Rajnh being then in full possession of his 
faculties, told him that he had the day before 
executed in the Mahadevi’s favour a written 
authority to adopt. This evidence does 
not justify the observation of the Civil Judge 
that “it amounts to nothing,” since, if 
believed, it would establish a clear admission 
by the Rajah of his autecedent act. It is, 
however, open to the exception taken by 
Mr. Norton, viz., that it is but evidence of 
an oral admission, said to have been made by 
a deceased person, and, as such, incapable of 
contradiction, and open to suspicion. His 
presence, moreover, at the place at the time 
in question is not sworn to by any other 
Witness, and is not very satisfactorily 
accounted for. 

The evidence of the Mahadevi (p. 205) is 
to the effect that on the morning of the 20th 
of November she was weeping over tlic 
Rajah, who was very ill; that he told her 
in the event of her not having a male child 
to adopt one, and promised to give a writ- 
ten authority for the purpose ;"that in the 
evening of that day, whilst she was sitting 
within her room with the door a little aju, 
Sumnuto brought a paper and left it on the 
threshold, saying -it was the authority to 
adopt; that afterwards, and wheu the lamp 
was lighted, ïe., after suuset, she took the 
paper to the Rajab, nobody else being in 
the room; that he took it from her 
and seid, “ I have given you written nutho- 
rity—you are pregnant. You will bring 
forth a male child, if not you will adopt,” 
nnd then returned it to her, aud that she 
afterwards kept it in her box. She identi- 
fied Q as that paper. She further doposed 
that the key of the goutaghoro was brought 
to her by Sumanto before he brought the 
document ; and afterwards, in answer to a 
question not given in the record, said, ‘the 
keys and this written authority were given 
to me in the evening when there were two 
ghadies to sunset.” 

Of this witness the Civil Judge (p. 320) 
has recorded the following opinion :—=“ On 
the face of her depositivn, I see no 1eason to 
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think her untruthful, but rather the con- 
trary ; and yet in O. S. No. 9 of 1870 she 
put forward, and supported with much evi- 
dence, three assertions on important facts 
which have been declared false, or have been 
disbelieved, viz. (lst) division between 
Adikonda and the defendant, it being admit- 
ted by her in this suit that they were 
undivided ; (2nd) an examination of the 
trensuries showing that they contained but a 
small sum, with a view to reduce the amount 
recoverable by the plaintiff against her, if he 
should be successful in that suit; (3rd), the 
gift of the jewels and cash by Adikonda to 
her. And now she hag put forward Q, 
which is certainly a forgery ; she has sup- 
ported it with much evidence; she has 
sworn that Adikonda himself, in speaking 
to her, acknowledged it as his; and sle 
lias contradicted the story told by all her 
Witnesses.” 

Of the objection to the Muhndevi’s credit, 
which the learned Judge founds upon Q, 
god the evidence given by her in support of 
its execution, it i8 enough to observe that he 
thereby begs the question which he had to 
try, viz., whether it was a forgery or a 
genuine instrumemt. He would hardly havs 
done this if he had not previously, and by 
comparison of handwriting, satisfied himself 
that the signature of Adikonda was itself 
forged. That this foregone conclusion, which 
must now be taken to be erroneous, must ma- 
teriully have affected his general estimate of 
the credibility of the plaintiff's witnesses is 
therefore shown by the passage just cited from 
his judgment. Nor do their Lordships attach 
much more weight to his other objections to 
this Indy’s credit. They do not find any 
material contradiction between her statement 
in this suit and those of the other witnesses. 
There is undoubtedly a discrepancy as to the 
time when the key was delivered (as to 
which only Sumanto aud the native doctor 
speak), But that the Mulindevi, a native 
woman examined from behind the purdah, 
should have made some confusion as to the 
time that elnpsed between the two acts of 
delivery does not, in their Lordships’ view, 
materinlly affect her credit. Again, her 
contention in the former suit that her 
husband and the defendant were undivided 
brothers, may, under the circumstances, have 
been raised bond fide. The fact which was 
found ngainst her cannot have been in her 
own persoal knowledge, and it was one 
which before that decree was not perfectly 
clear. That she should have undervalued 
(if she did undervalue) the amount of 


property in the gontaghoros will surprise 
nobody conversant with native suits in India. 
Ou his side, Rughunadha grossly exugge- 
rated the amount nud value of that property. 
Again, the alleged gift of the jewels and 
cash to her was no doubt found by the sume 
learned Judge against her. There may have 
been uo nppeal against his decision (the 
adoption having then taken place), but it 1s 
obvious that the fact of that gift is again in 
issue in this*guit, and that it was more or 
less dhermined in the other upon the view 
which this same Civil Judge then formed of 
the credibility of the plnintiff’s witnesses in 
this suit. Thre is, however, one circum- 
stance connected with that suit of 1870 which 
affects the credibility, uot only of the Maha- 
devi, but of other witnesses for the plain- 
tif, and ought here to be considered. That 
circumstance is the date on which the gift 
was snid to have taken plate. ‘Phe Mahn- 
devi, in that as ın the present suit, deposed 
that she received the key aud the written 
authority to adopt on ‘the sume duy. And 
this is the story now told by those of the 
witnesses who, in their depositions in the 
former suit, were silent on the authority to 
adopt. But the dnte assigned to the gift of 
the jewels throughout the suit of 1870 was 
“two days” before the Rajah’s death, which, 
in common parlauce, would import, and 
seems to have been so understood, the 21st 
of November. ‘The date assigned to the 
transaction in this suit is a date between 
which and that of the Rajah’s death two 
clear days intervened, t.e., the 20th of 
November. 

This circumstance would be almost fatal 
to the plaintiff's cade-os to Q if it were 
possible to suppose that that case had been 
got up after the evidence in the jewel suit 
was given, But the depositions in that guit 
were taken in December 1870; and when 
it is shown beyond all doubt that the Maha- 
devi had at lenst as early as the 18th of 
March 1869 (in her petition at pagé’70), 
stated the date of the alleged authority to be 
the 20th of November; thnt the wituesses 
who impeach Q which bears that date, admit 
it to have been in existence ten days after 
the Rajuh’s death, avd say that Sumanto 
was the concoctor of the fraud; it is im- 
possible to suppose that Sumanto would ever 
lave treated the authority to adopt as 
executed only on the 21st. Nor, indeed, 
is it easy to see why the gift of the jewels 
should have been represented to have taken 
place on that dny. One of the issues con- 
tested in the cauge was whether Adikonda 
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was of sufficient mental capacity to make 
tle gift; and the nearer to the time of his 
death the`date of the gift was laid, the 
greater the difficulty of showing iis capacity 
of making it. There may hnve been some 
strange confusion in the jewel suit as to the 
effect of the term “two days before his 
death,” and misapprehension as to the ante 
to which the witnesses then mennt to depose. 
Their Lordships are unable further to 
explain this discrepancy; but for the reasons 
above given they do not think that f seri- 
ously affects the question now under con- 
sideration. 

Their Lordships desire nekt to sny a few 
words about two documents of which much 
has been snid in the argument before them. 

The first is E. E. at page 89 of the 
Record. Their Lordships are not inclined 
to adopt the statement of the defendant, 
that.he signedthis security bond without a 
knowledge of its contents. They do not, 
however, uttach much weight to the words, 
‘ag goon as I, or my son, from my giving him 
in adoption, get possession of our zemindary,” 
ng evidence in favour of the genuineness 
‘of Q; for the utmost that any inference to 
be fairly drawn therefrom would establish is, 
that in January 1869, the defendant kuew 
‘that the Mnhadevi had nagserted an authority 
to ndopt (a circumstance which is otherwise 
probable) ; contemplated the possibility of the 
power being established and his son adopted 
under it; aud was persunded by his creditor 
to provide agninst such a contingency. Siva 
Purohit was at that time acting for the 
Mahadevi ; and if Q were forged, the defend- 
‘ant would not then have had the knowledge 
which he says he subsequently acquired of 
the fabrication of the document. The mosr, 
then, that can’ be said of E. E. is that it 
contradicts his statement, that he knew 
nothing of an alleged authority to adopt 
until a later period. 

The other document is R. It is dated 
the 26th of November, and contains a dis- 
tinct stutement by the Mahadevi that her 
husband, ou the 20th of November, executed 
in her favor a written authority to ndopt, 
to the effect of Q. It bears upon it the 
words (by whom written is not known), 
‘Received Ist December evening, by hand, 
foul copy.” The contention on the part of 
the defendant is that this document affords 
no legnl proof of the contents of the second 
urzi, stated in the Collector’s letter of the 
2nd of December to have been received by 
him from the. Mahadevi ; and that the terms 
in which he refers to that rzi are consistent 
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with the supposition that the Mahadevi then 
put forward only an oral afithority to adopt 
—Q not having then been fabricated. What 
the Collector says on this point is :-— In 
her second (letter) she adds that it was her 
husband’s express wish that, if she brings 
forth a son, such son should succeed ; if a 
daughter, that she (the widow) should then 
udopt n son.” These terms nre not necessa- 
rily inconsistent with those of R. All that 
can be snid of them is that they do not stnte 
affirmatively that she alleged her husband’s 
wish to have been expressed in writing, or 
on a particular day. 

It is now admitted on both sides that R 
is not the originul urzi; that it is not an 
official copy of it, which, as such, would be 
receivable as evidence ; and that if grounds 
had been laid for proving the contents of the 
missing urzi by secondary evidence, R lias 
uot been shown to be a true copy of it. 
Each side has imputed to the other foul play 
in respect of this document, but neither 
hypothesis is supported by proof or probable 
in itself. The proceedings afford somo 
grounds for thinking that the original urzi, 
as well as R, .was produced from the Col- 
lectorate, but it seems that, owing to a 
blunder or, as suggested, a fraud on the put 
of a vakeel, R was shown to the witnesses 
who were at first examined upon it ns if it 
were the original, aud that the original, if 
aver before the Court, has slipped out of the 
record. 

. It is to be regretted that when the mistuke 
was discovered, and the contest about this 
document aroge, the Civil Judge did not 
further investigate, by inquiry at the Collec- 
torate or otherwise, the history of R and 
necertain what had become of the original 
urzi. Hither parry might have enlled on the 
Judge to do this, but neither did so. It was 
auggested by Mr. Norton in his reply, that 
their Lordships might now see fit to direct 
such an inquiry. They do not, however, 
think that they would be justified iu thus 
prolonging this litigation, inasmuch as they 
do uot consider that a kuowledge of the 
precise terms of the second uizi is essential 
to the determination of the issue before them. 
It is no doubt true that if the second urzi 
were in the terms of R, the Mahadevi must 
have asserted the existence of n written 
authority to adopt bearing the same date and 
to the snme effect as Q, before the date at 
which Q is snid by the defendant’s witness- 
es to have been fabricated. But this circum- 
stance, though it would throw considerable 
discredit on the defendant’s case, would not 
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conclusively disprove it; becnuse it is possi- 
ble that the document so said to exist 
might not have then actually come into 
existence. Agnin, if the second urzi were 
only in the terms of the Collector’s letter, 
it wonld not, as has before been observed, 
be inconsistent with the existence of a 
wiilteu authority to adopt. Their Lordships 
will, therefore, deal with the questions before 
them on the assumption that the precise 
terms of the second urzi have not been 
proved, and Jeave the plaintiff to bear the 
burthen of having failed to establish that, 
before the 2nd of December, the Mahadevi 
asserted that she had a written authority of 
a particular date ; and the defendant to 
bear that of having failed to show affirmn- 
tively that she then asserted only n parol 
authority. They now proceed to consider 
the grave objections to the genuineness 
of Q., which the learned Counsel for the 
defendant have founded on the form and ap- 
pearance of the document. 

Their Lordships have the original before 
them, nud so far as they can judge some of 
these objections are, to say the least, plau- 
sible. ‘Phe list of witnesses in the hand- 
wilting of the write: of the imstrument is 
unusual. It is also unusual for the witnesses 
to sign before the executing party. and to 
write their signatures immediately above his. 
Lhe form of the instrument might naturally 
be expected to be that of exhibit X. d. 
(p. 77) the translation submitted to Govern- 
ment by the Mahndevi’s vakeel with her 
petition of the 26th of July 1869; and it 
has been contended on the part of the appel- 
Innt that that exhibit was purposely so mo- 
dified in order to avoid the suspicions which 
a more literal translation of Q would have 
engendered. Lastly, it was contended that 
the appearance of the document is inconsis- 
tent with the evidence which represents (hat 
all the signatures were written at the saame 
time, nnd with the same pen and the same 
ink ; the fine signature of Balaji being writ- 
ten ufter those of the subserihing witnesses. 
Their Lordships were certainly at first much 
impressed by the last objection. It is, how- 
ever, to be observed that after insisting on 
the impossibility of all the signutures being 
written with the snme pen, the Zillah Judge, 
on the 26th of November 1871 (p. 311), 
saw fit to record that, having just had to 
Jook again at Q, he thought it quite possible, 
though not very likely, that with the pen 
that made the last “ro” of Sumanto’s signan- 
ture Adikouda might write as well ns his 
signature is written ; and a good writer like 
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Balaji might write as finely as his signature 
is written. Very different appearances may 
certainly be produced by the snme pen and 
ink when used by different hands ; and this 
is more likely to happeu with the coarse ink 
that is used by the uatives of India. 

Agnin, as regards the objection founded on 
X. d., itis to be observed that it seems to be 
satisfactorily answered by the Judge himself 
at p. 318, who finds that X. d. is, in fact, 
the translation of a Telegu version of Q., 
taken@lown probably by a Telegu man from 
the mouth of Iswara Puttro, there probably 
being few persons at Madras who could read 
or translate apFOorya document like Q. 

Of the list of witnesses, it is sufficient to 
say that it is difficult to see why it should 
have been inserted in Q., if it were not done 
by the order of the Rajah. The suggestion 
on the other side is that it was inserted in 
order to fill up the space ak@ve fhe Rajni’s 
signature on the blank paper. But surely n 
forger would have had no difficulty in ex- 
panding the document so as to fill up the 
vacant space. Nor, as their Lordships have 
ulready remarked, is it likely that u forger 
would have inserted the name of Damapatto- 
Josi in thot list until he had ascertained whe- 
ther that person was willing to sign. 

Upon the whole, then, their Lordships 
dealing with this document as one which 
bears the genuine siguature of Adikonda ; 
and as containing a disposition which he was 
likely to make; and weighing the evidence 
and the probabilities in favour of the plain- 
tifs case, against the evidence and the pro- 
babilities in favour of the defendant’s case, 
have, not without doubt or difficulty, come 
to the conclusion that the former so prepon- 
derntes over the latter that they ought to 
pronounce in favour of Q, asa valid written 
authority to ndopt executed by Adikonda on 
the 20th of November 1868. 

This fiuding is, of course, sufficient to 
dispose of the present appeal; nnd renders 
it unnecessnry for their Lordships to consider 
whether, if it had been the other way, they 
could have affirmed the decree of the High 
Court upon the grounds stated in the judg- 
ment of Mr. Justice Holloway. The great 
importance, however, of the subject induces 
them to make some obse! vutions upon it. 

That, according to the law prevalent in 
the Drnavada country, which includes the 
district iu which the Chinnakimidy zemin- 
dary is situate, a Hindoo widow, not having 
her husband’s express permission, may, tf 
duly authorized by his kindred, adopt n son 
to him, is a propgsition which cannot now 
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be controverted. The law has been so settled 
by the decision of this Committee in the 
Ramnad case ; and the principles and autho- 
rilies upon which it rests are elaborately 
considered and reviewed both in the judg- 
ment of the Committee, “12 Moore, Indian 
Appeals, p, 269,” and in the judgment of 
Mr. Justice Holloway in the same case, 
“2 Madras, H. C. R., page 206.” 

The two judgments, however, though 
agreeing in this general conelfision, gvhich 
was ull that was necessary for the determina 
tion of the cause, were by no means ad idem 
on several points, and notably,on the nature 
of the authority required. % 

_Mr. Justico Holloway intimated an 
opinion that, if the requitement of consent 
ig more than a moral precept, the assent of 
any one of the husband’s sapindas would 
suffice. This Sana was far from adopt- 
ing that woud proposition, It pointed out 
that on the question, who are the kinsmen 
whose assent will supply the want of a 
positive permission from the husband, the 
authorities are extremely vague ; that there 
existas a bioad distinction between onses in 
which the deceased husband was n member of 
n joint and undivided Hindoo family ; and 
those in which, he being separated, the 
widow has taken his estate by right of 
inheritunee ; but that, even in the latter 
cense, the assent of some person who stands 
to her in the relation of protector may be 
requisite, Jt is unnecessary to répeat at 
large this portion of their Lordships’ judg- 
ment ou that ocension which is to be found at 
pages 441 to 443 of Mr. Moore’s Report. 

Lhe question has since come before the 
“ Sudder Court of Travancore” in the cuse 
reported tu the “ Madras Jurist” of Febru- 
ary 1873; and before the High Court 
of Madras in the present case. In the 
Travavcore case the Court, though a foreign 
Court not bound by the decisions of this 
tibunul, in a judgment of remarkable ability 
and research, adopted the principles suggested 
by this Committee as those which should 
govern the determination of the question in 
the case of an undivided family, and ruled 
that the assent of certain separate dayadies 
of the deceased husband was not sufficient 
to validate an adoption by a widow, to which 
the husband’s undivided brother and the 
head of the undivided family had not 
assented. In the present case Mr. Justice 
Holloway, adverting to what was said by 
this Committee in the Ramnad enge, concern- 
ing an undivided family, observed, “ whether 
this be so or not, it has fo application to 
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the present case, in which the property is 
to be held iu severalty, and not in coparcen- 
ary.” Aud he finally formularised the 
following propositions :— 

I. The adoption by the widow, with the 
assent of a eapinda, is a substitute for the 
actual begetting by a sapinda. 

2. That the argument from analogy is 
in favour of the assent of one sapinda rather 
than more. 

3. That his assent is not to supply a 
capacity for rights, but a capacity for action. 

+. That proximity to the decensed with 
respect to rights of property is wholly beside 
the question, and if this were not so, the 
rule would be entirely defeated. 

6. ‘That in the present case that capacity 
has been sufficiently supplied, as in the law 
which this assent of sapindas has superseded, a 
child begotten by this assenting sapinda 
would have been undoubtedly legitimate. 

Their Lordships cannot adopt these pro- 
positions as a correct exposition of the law. 

They observe in the first place that they 
are all more or less founded on the assump- 
tion bht the law of adoption now prevalent 
in Madras is a substitute for the old and 
obsolete practice of raising up seed to a 
deceased husbaud by actual procreation ; and 
that the limitations, if any, upon the power 
to adopt are to be traced by analogy from 
that practice. In the Ramnad ense (12 
Moore, I. A., p. 441) their Lordships, after 
stating their general conclusion, added tho 
following observations :—* They think that 
positive authority affords a foundation for the 
doctrine safer than any built upon specula- 
tious touching the natural development of 
the Hindoo law, or upon analogies, real or 
supposed, between adoptions according to the 
Datiacn forin, and the obsolete practice, 
with which that furm of adoption co-existed, 
of raising up issue to the deceased husband 
by carnal intereourse with the widow. It 
may be admitted that the arguments founded 
on this supposed analogy are in some measure 
confirmed by passages in several of the ancient 
trentises above referred to, and in particular 
by the Dattaca Mimansa of Vidya Narnin- 
samy, the author of the Madhavyam ; but as 
a ground for judicial decision these specula- 
tions are inadmissible, though as explanatory 
arguments to account for an actual practice 
they may be deserving of attention.” 

To these remarks of their predecessors 
their Lordships adhere. They desire further 
to observe that it is to their minds extremely 
doubtful whether the supposed analogy is 
sufficient to support Mr. Justice Holloway’s 
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propositions in their integrity. The myth 
of Sutyavaty referred to by Narainsamy, 
and most of the texts relating to the obso- 
lete practice which are to be found collected 
in Colebrooke’s Digest and elsewhere, all 
imply an authority external to the widow 
as the justification of her act, an act 
repugnant to the general rule of asceticism 
nud celibacy imposed upon Hindoo widows. 
Most of the texts speak expressly of “ the 
appointed” kinsman. By whom appointed ? 
If we are to travel back beyond the Kali 
age, and speculate upon what then took 
place, we have no reasonable grounds for 
supposing that a Hindoo widow, desirous 
of raising up seed to her deceased husband, 
was ever at liberty to invite to her bed any 
sapinda, however remote, at her own dise:e- 
tion ; and that his consent, of itself, consti- 
tuted a sufficient authorization of his act. 

Positive authority, then, does not do more 
than establish thut, according to the law of 
Madras, which in this respect is some- 
thing intermediate between the stricter law 
of Bengal and the wider law of Bombny, a 
widow, not haviug her husband’s permission, 
may adopt a son to him, if duly authorized 
by his kindred. If it were necessary, which 
in this case it is not, to decide the poiut, 
their Lordships would be unwilling to dissent 
from the principle recognized by the Travan- 
core case, viz., that the requisite authority is, 
in the case of an undivided family, to be 
sought within that family. The joint and 
undivided family is the normal condition of 
Hindoo society. An undivided Hindoo 
family is ordinarily joint not only in estate, 
but in food and worship ; therefore not only 
the concerns of the joint property, but what- 
ever relates to their commensality and their 
religious duties and observances, must be 
regulated by its members, or by the manager 
to whom they have expressly or by implica- 
tion delegated the task of regulation. The 
Hindoo wife upon her murriage pasges into 
and becomes a member of that family. It is 
upon that family that, as a widow, she bas 
her claim for muintenance. It is in that 
family that in the strict contemplation of law 
she ought to reside. It is in the members of 
that family that she must presumably find 
such councillors and protectors as the law 
makes requisite for her. Theie seem to be 
strong reasons ngaivst the conclusion that 
for such a purpose as that now under cousi- 
deration she can at her will travel out of 
that undivided family, aud obtain the autho- 
rizatiou required from a separated and remote 
kinsman of her husband, 





Mr. Justice Holloway, however, not direct- 
ly determining anything adversely to the 
principle affirmed in the Travancore cuse, 
distinguishes the present on the ground that, 
although the family must be taken to be 
undivided, the particular property is to be 
held in severalty and not in coparcenary. 
It is not- necessary for the determination 
of this appeal that their Lordships should 
decide whether this distinction can be sup- 
portedg and they abstain from doing so. 
They may, however, observe that a distino- 
tion which is founded ou the nature of 
property seemg to belong to the law of 
property, and to militate agninst the principle 
which Mr. Justice Holloway has himself 
strenuously insisted upon elsewhere (2 Mad- 
ras, H. C. R., p. 229), viz., that the validity 
of an adoption is to be determined by spiri- 
tual rather than temporal considerations ; 
that the substitution of a son of tRe decoused 
for spiritual reasons is the essence of the 
thing, and thé consequent devolution of pro- 
perty a mere accessory to it. 

Their Lordships desire further to observe, 
that even if the distinction suggested were 
ndopted, it would be necessary, in, order to 


maintain the present adoption as one duly 
made without the permission of the husband, 


to go the full length of ruling that the 


assent of one separated and distant sapinda 
(and that the natural father of the child 


taken in adoption) is an authority 
to validate the act. 

Mr. Justice Holloway, indeed, in one place 
treats Rachunadhn as an assenting party to 
the exercise of the power to adopt, though 
not to the particular adoption. 

Their Lordships, however, are of opi- 
nion that even this geneial assent ts not 
established by E. E.. or by the other evidence 
in the cause. ‘The parol testimony on this 
point is untrustworthy ; aud E. E., taking 
it at its highest, is consistent with the 
supposition that Raghuuadha then injpnded 
only to provide for the contingency of the 
Mahadevi’s establishing the authority to 
adopt, which she anid she had derived from 
her husband, and exercisivg it in favor of 
hia son. It must, therefore, be taken that 
the ouly sapiuda of Adikonda, who is shown 
to have assented to this adoption, is the Rajah 
of Piddakimidy, the futher of the adopted 
child; and their Lordships have already 
intimated their grave doubts whether such 
assent would in any case have constituted a 
sufficient authority. 

In the present case there is an additional 
reason against the sufficioncy of such an 


suficient 
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assent. It i8 admitted on all hands that an 
authorisation by some kinsman of the hus- 
band is required. To authorise an act implies 
the exercise of some discretion whether the 
act ought or oughtnot to be done. In the 
present case there: igs no trace of such an 
exercise of discretion. All we know is, that 
the Mahadevi, representing herself as having 
the written permission of her husband to 
adopt, asked the Rajah of Piddukimidy to 
give her a son in adoption, and a iv 
getting one. There is nothing to show that 
the Rajah ever supposed that he was giving 
the authority to adopt, which a widow, not 
having her husband’s permission, would 
require. 

Their Lordships have deemed it right to 
make these remarks, though not essential to 
the determination of the present appéal, 
because this doctrine of the power of a widow, 
not havingher Pusband’s express permission 
to adopt a son to him, Which, before the 
decisions in the Ramnad case, had not 
assumed very definite proportions, has obvi- 
ously an important bearing upon the law of 
property in the Presidency of Madras. It 
may be the duty of a Court of Justice 
administering the Hindoo law to consider the 
religious duty qf adopting a son ns the essen- 
tial foundation of the law of adoption ; and 
the effect of an adoption upon the devolution 
of property as a mere legal consequence. 
But it is impossible not to see that there are 
grave social objections to making the suc- 
cession of property, and it may be in the 
case of collateral succeasion, as in the present 
instance, the rights of parties in actual pos- 
session, dependent on the caprice of a 
woman, subject to all the pernicious influences 
which interested advisers are too aptin India 
to exert over women possessed of, or capable 
of exeicising dominion over, property. It 
seems therefore to be the duty of the Courts 
to keep the power strictly within the limits 
which the law has assigned to it; and the 
propositions of Mr. Justice Holloway appear 
to their Lordships calculated unduly to enlarge 
those limits. 

Their Lordships have further to observe 
that the decree, as it stands, makes the 
defendant accountable for mesne profits from 
the time when he was placed in possession 
by the order of Government. That was 
about September 1869. At that time 
Raghunadha was, in default of a son of 
Adikonda, natural or adopted, unquestionably 
entitled to the zemindary. The adoption 
took place on the 20th November 1870, and 
the plaint states that the cadse of action then 


` 


accrued to the plaintiff. The plaint itself 
was filed on the 16th of December 1870, 
and there is no proof of a previous demand 
of possession. Their Lordships me of opi- 
nion that the account of mesne profits should 
run only from the commencement of the 
suit. They think that the decree, with that 
modification, ought to be affitmed, and they 
will humbly advise Her Majesty accordingly. 
But their judgment must be understood to 
proceed on the estnblishment of Q asg 
genuine permission to adopt ; and not upon 
the ground upon which the High Oourt 
principally relied. The costs of the appeal 
must follow the regulr. 


The 12th May 1876. 


Present : 


The Hon'ble W. Ainslie and E, G. Birch, 
Judges. 


Joint Hindoo Family — Personal Decree— Co- 
l sharers ın Ezecuton Sale, 


Case No. 2216 of 1875. 


Special Appeal from a decision passed by 
ihe Judge of Sarun, dated the 10th July 
1875, reversing a decision of the Second 
Moonstff of Pursa, dated the 30th May 
1874. 


Doorga Dutt Singh and others (some of the 
Defendants) Appellants, 


versus 
Pearee Lall (Plaintiff) Respondent. 


Baboo Chunder Madhub Ghose for 
Appellants, 


No one for Respondent, 


Where an auction-purchaser sought to recover posses~ 
sion of the rights of a judement-debtor who was ono of 
five co-sharerg in an undivided Hindoo family, and con- 
tended that the judgment-debtor was manager for the 
whole family, all whose interests had therefore gone in 
the sale, but the co-sharers contended that no more than 
the one-fifth share of the judgment-debtor hud been 
purchased, HELD that, as there was nothing in the docu- 
ments filed by the auction-purchaser to show that the 
sole covered more than the individual share of the 
judgment-debtor, or that the first Court intended ıt to 
do so,"the sale certificate must be taken as disposing of 
only the interest of the individual judgment-debtor, 


Ainslie, J—Tun plaintiff in this suit ig 
the auction-purchaser of the rights and in- 
terests of one Ram Bhurosee Singh in 
Mouzah Ramghuii, sold in execution of a 
decree obtained by the Court of Wards re- 
presenting the Rajah of Durbhangab. The 
plaintiff alleges that by this sale 8 aunas of 
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the village passed to him. The defendants. | the plaintiff has come into Court suing on a 


on the other band, set out that Ram Bhuiosee 
was only one of five members of a Hindoo 
family, who held between themselves eight 
ànnas of the village, and that Ram Bhurosee’s 
interest was only oue-fifth of the eight annas. 

The first Court found that the plaintiff had 

. obtained possession of a fifth share of half 
of the villnge, nnd that he was entitled to 
no more, nud dismissed the suit. 

The second Court bhas reversed that judg 
ment, and has come to the conclusion that the 
five persons wlio held the half of the village 
formed an undivided family, that Ram 
Bburosee Singh was the managing member 
of that family, and that the sale in the snit 
of the Court of Wards passed the interest 
not only of Ram Bhurosee Singh but of the 
entire family. 

The first point to be noted is that this is 
not the case set up in the plaint. If the 
plaintiff intended to charge the other members 
of the family on account of a decree ob'ained 
against Ram Bhurosee and a sale of his 
interest following on that decree, he should 
have framed his suit in such a way ns togive 
them distinct notice of this intention. What 
the result of such a suit would have been it 
is not for us to say. 

The Judge has also found that the debt 
for which the sale was held was a churge on 
the whole property. But we think that there 
is no evidence upon which the Judge could 
properly come to this finding. 

Then there is another point which is fatal 


to the claim of the plaintiff, namely, thar- 


there is no evidence on the record, except 
the admission of the defendunts, as to the 
extent of the interest of Ram Bhurosee 
Singh, purchased by the plaintif. The sale 
certificate is in the usual form, merely setting 
out that the rights and interests of Ram 
Bhurosee in a certain village had been sold. 
Now, prima facie, these are the rights and 
interests of the individual. Before it can be 
said that the sale certificate covers more than 
his individual share, it must be shown that 
it was the intention of the creditor and of 
the Court holding the sale to deal with some- 
thing more than that particular share, Ii 
was necessary for the plaintiff in this case to 
bring the attaclment proceedings, or the 
notification of sale, especially the latter, into 
Court, to show that at the date of the sale 
there was really nn intention to deal with so 
much ns an eight annas share of tbe 
property, supposing that Rum Bhurosee held 
that share. 

The case therefore fails at the outset, for 


document which does not indicate the extent 
of the rights conveyed by it to obiain that 
which at first sight he seems to have uo right 
to, namely, the rights: of Ram Bhurosee’s 
co-sharers, and he has not attempted to sup- 
ply the defect by producing the record of the 
proceediugs which terminated in the sale. 
We cannot allow the case to pass from us 
without observing that, in the course of his 
jud t, the Judge has imported matter 
of personal knowledge, or, as he styles it, of 
notoriety into the case which sbould not have 
been taken into consideration at all. The 
ense had ‘to -be decided on the evidence on 
the record a8 brought before the Court by 
the parties, and not on anything within the 
personal knowledge of the Judge or avy- 
thing which in his opinion is matter of 
notoriety. a l i 
We regret that in this case we have not 
had the assistance of argument in support of 
the judgment ; but at the snme time we think 
it right to say that the appeal has been con- 
ducted with perfect fairness nnd moderation. 
The judgment of the Lower Appellate 
Court will be reversed, and the judgment of 
the first Court will be restored with costs in 
this Conrt and in the Lower Appellate Court. 
Birch, J.—I1 concur. 





The 12th May 1876. 
Present: 


The Hon’ble W. Ainslie and E. G. Birch, 
Judges. 


Finality of Order refusing Rehearing after ex 
parts Decree. 


Case No. 2049 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 17th August 1875, affirming a deoi- 
sion of the Moonsiff of Aurungabad, 


dated the 8rd October 1874. F 
Rung Lall Misser (Plaintiff) Appellant, 
versus 
Tokhun Misser aud another (Defendants) 

Respondenis. l 
Baboo Abinash Chunder Banerjee 
for Appellant. 


Mr, Younan for Respondents. 


Where a plaintiff had obtained an ex parte decree, and 
the first Court had refused a rehearing to the defend- 
ant who applied for, it after the proper tıme, : ut the 
District Judge had dranted a rehearing, at which thé 
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plaintiff failed to make good his HRLD that all 
the proceedings subsequent to the order for the rehear- 
ing were illezal, and must be quashed. 


Ainslie, J.—Tuis case is really a very 
simple one, although a good deal of time has 
been expended over it. 

The plaintiff, who is the special appellant 
before ue, instituted a suit agninst the defend- 
ant, and obtained an ex parte decree on the 
5th of July 1873. On that decree, a warrant 
of execution was issued on the 9th of 
August of the same year. On the llth 
of November following, the defendant put in 
an application for a rehearing under Sec- 
tion 119, After taking a report from his 
office the Moonsiff rejected the application ; 
aud it is apparent, and it has not been denied, 
that this application was made more than 
two months after the time limited by Sec- 
tion 119 for tha making of such applications. 

From this wiles there was an appeal to 
the District Judge. The District Judge 
did not consider, or at any rate did not, by 
his order, determine, whether the npplication 
was within time or not; apparently he 
treated that as a matter of minor import- 
ance, and going direct to the merits of the 
application, held that the defendant was 
entitled to a rehearing. 

On the rehenting the plaintiff failed ; he 
failed also before the Judge. He now comes 
to, us on special nppeal, and the points which 
have been urged before us are, that, whereas 
Section 119 provides a definite limit of time 
beyond which an application for n rehearing 
shall not be entertained by the Court, the 
order of the Judge, admitting the appli- 
cation, and all the proceedings following 
thereon, hnve been done without sanction of 
law; and that in this appeal from the 
decree, the anpellaut has aright to question 
every order of the Subordinate Courts 
leading up to the decree objected to. 

Section 119 of the Code of Civil Proce- 
dure says, that, in all cases in which the 
Court shall pass an order under this Section 
for setting aside a judgment, the order shall 
be final But it is contended on the strength 
of a Full Beuch judgment, reported in XX 
Weekly Reporter, page 84, that the word 
‘final’ does not mean fival absolutely, but final 
for the time; that the order by itself shall 
not be open to appeal, but that whenever the 
cise igs opened by an appeal from the decree, 
that o:der, as well as every other interlocu- 
tory order, may form the subject of appeal. 

There can be no doubt that if a oase 
under Section 119 cannot be distinguished 
in principle from a case undr Section 878, 
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we ought to follow the ryling of the Full 
Bench. Though we are not constiained by 
a positive rule of the Court, we ought not 
to refuse to be guided by a decision on n 
matter which appears to us to be strictly 
analogous : it is for the respondent to satisfy 
us that the suposed analogy does not really 
exist, and that he has failed to do. 

Independently of this, there is a reported 
case exuctly in point decided by Mr. Justice 
Jackson and Mr. Justice McDonell, to be 
found in XXII Weekly Reporter, pnge 5 ; 
and the view taken by Mr. Justice Jackson 
is this, that a Court acting under Section 
119 has jurisdiction to act under the parti- 
cular conditions specified by the Section, 
but unless an application can be shown to 
be within those conditions, the Court has no 
jurisdiction whatever to entertain it. After 
referriug fo that portion of the Section which 
I have read above, he says :—* Therefore if 
“it appears that the Court had passed an 
“order otherwise than under this Section, 
“there would be no finality, and it has been 
“held in a matter very much analogous to 
“this, viz., where an application to review a 
“judgment has been admitted, and where n 
“ decision afterwards takes place on rehear- 
“ing, and that decision comes to the Lower 
* Appellate Court on appeal, that the Lower 
“ Appellate Court is competent to look into 
‘the question whether the admission of the 
“review has been in accordance with the 
“ restrictions imposed by the law.” 

On the fuce of these proceedings it is 
mauifest that Section 119, which strictly 
limits the period for making an application 
for rehearing to thirty days, to be computed 
from definite starting points, absolutely 
bured the heating of the application by the 
the first or any other Court. 

It has been argued that the plaintiff had a 
remedy by motion in this Court under Sec- 
tion XV of the Charter Act. It may be 
conceded thnt he hud a remedy, but no autho- 
rity has been shown to us for the proposition 
that tf a man has two rem dies and does 
not choose to take the one, he shall forfeit 
the other, If the plainiff has a right to 
appeal against this order, the fuct that he had 
a right to question it by motion under Sec- 
tion XV cannot take away the former right. 
It was also urged that it is a matter of 
discretion with the Court to give to, or with- 
hold from, plaintiff the advantage of the 
limitation prescribed in Section 119. But 
if this is a point that he may fairly ond 
properly raise in special appeal, it is not 
a matter of discretion with the Court. Our 
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judgment is claimed on this point, and we 
can neither refuse to decide it in favor of 
the plaintiff, nor, having decided if tn his 
favor, can we 1efuse to give him the benefit 
of the decision. 

The result is, that the order made for the 
rehenring of the cnse, and dated the 25th 
June 1874, und all the proceedings subse- 
quent thereto, must be quashed. and the whole 
of the costs of these proceedings must be paid 
by the respondent. 

Birch, J.— I concur. 


The 12th Mny 1876. 
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Present : 


The Hon'ble W. Ainslie and E G. Birch, 
Judges. 


Lessor of Co-sharer — Removal of Building. 
Case No. 2653 of 1876. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 16th 
August 1875, reversing a deciston of the 
Moonsiff of Chuprah, dated the 6th 
August 1874. 


Doorga Lall and another (two of the Defeud- 
ants) Appellants, 


Versus 


Lalla Hulwant Sahoy and another ( Plaintiffs) 
Respondents. 


Baboo Boodh Sen Singh for Appellants. 
Baboo Doorga Doss Dutt for Respondents. 


A lessee of co-sharers stands in the place of co-sharers, 
and where some co-sharers in an estate sought to get 
their right acknowledged in respect of some lands which 
other co-shaiers had leased out, and also sought to have 
a thakoorbari, which the lessee had built on 1t, removed,— 
HELD that the right of the protesting co-sharera to the 
Jand in suit was clear enough, but that in order to 
acquire the right to remove a building, it was necessary 
not merely to have alleged non-consent, but to prove 
that objections had been offered before tha building 
was raised. 


Ainslie, J.—In this suit the plaintiffa are 
some of the co-sharers of n certain property, 
and the defendant, Doorga Lall, is the lessee 
of the other co-share:rs. The defendant, with 
the permission of certain co-sharers, entered 
upon a portion of the land constituting the 
joint estate, and has built thereon a thakoor- 
bari. The plaintiffs sue to recover, as against 
the co-sharers, joint possession of this portion 
of the joint estate, and to obtain as against 
the lessee, the builder of the thakoorbari, on 
order of the Court to remove that building. 
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As far as the decree of the Lower Appellate 
Court declares the common ownership of the 
plnintiffa nnd the lessors of the defeudante, 
it is unobjectionable, but so far ns it declares, 
if it does declare, thut the building should be 
removed, it cannot be supported. 

There seems to be some doubt whether, in 
fact, the decree of the Lower Appellate Court 
did direct the removal of the building. If 
it was intended to do so, it has been very 
puta Auld Giawn up. ‘The respondent has 
claimed it as a decree under which he is 
entitled to remove the ¢hakoorbari, and 


therefore we have treated it as such, and, 


dealt with the case as if the decree has con- 
tained a formal direction to that effect. 

This case falls clearly within the principle 
laid down by the Inte Chief Justice, Sir 
Barnes Peacock, in the case reported in the note 
to the case in XVI Weekly Reporter, page 140. 
The lessee of the oalet stads in the 
place of the co-share:s. 
absolutely necessary for the plaintiff to make 
out, not only that he had not joined in the 
lenge, but that he had not acquiesced in the 
building. The words used by Sir Barnes 
Peacock apply exactly to this case. H@says: 
“Tt appears to me that even if the defendant 
had not a strict legal right to build the wall 
upon the joint land, that this is not a case in 
which a ( ourt of Equity ought to give its 
assistance for the purpose of having the wall 
pulled down. A man may insist upon bis 
strict rights, but a Court of Eqpity is not 
bound to give ite assistauce for the enforce- 
ment of such striot rights.” 


If the plaintiff had shown that he had 
protested at the first, then no doubt the Court 
would have assisted him. But if he stood 
by and allowed this man to expend his money 
without warning him that he intended to 
contest his 1ight to baild, he must not expect 
any aid from the Court. 


It was snid by the respondent that the 


case is incomplete, inasmuch as there-¢3 no, 


finding of the Judge on the question of 
plaintiffs’ acquiescence. 


To show that a judgment is incomplete is 
to shew that the decree @llowing on it hns 
been improperly made. If the object -was 
to obtain a remand, I think it ought not tobe 
granted. When a man sues his co-sharers or 
the lessee of his co-sharers for the removal of 
a completed building on the joint land, he bas 
not only to allege non-consent, but also to 
allege and prove that he did not stand by idle, 
bot that he warned the builders that he would 
not consent ; or bise, such circumstances as 


In-sueh a suit it is ' 
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deprive them of a right to rely on his silence. 
This was not tried, because it was not alleged. 
The judgmentof the Lower Appellate Court 
in so fur as it directs, if it does direct, that 
the building erected by the appellant. defend- 
ant, should be removed, is reversed. The 
rest of the judgment againat which there is 
no appeal will stand. The costs of this 
appeal must be paid by the respondent, 
Birch, J.—I concur. 


° t 


The 12th May 1876. 
Present: 


® 
The Hon’ble G. G. Morris, Judge. 


Arrears of Rent—Value of Produce—Payment 
. tn Kind. 


Case No. 2246 of 1875. 


Special Appear from a decision passed by 
“the. Second Subordinate Judge of Raj- 
shahye, dated the 2nd August ` 1875, 
reversing a decision of the Moonsiff of 
Serajgunge, dated the 3lst March 1875. 


Krishto Bundhoo Bhuttacharjee and another 
(Plaintitls) Appellants, 


versus 


Rotish Shaikh aud another (Defendants) 
Respondents, 


Baboo Sréenath Banerjee for Appellants. 


. Baboo Doorga Mohun Doss 
for Respondents. 


The Rent Act recognizes payment in kind; and where 
there is an agreement to pay rent ın ciops, and the pro- 
ducé is not paid, a suit for the money value of the 
produce at the time when it ought to have been paid, 
wil le as a suit for arrears of rent. 


Taeg suit must I think be trented as, and 
' deemed to be, a rent suit. The plaintiff 
sues to recover from the defendant as his 
“Borgo” tenant a sum of money which 
represeiits the value of that share of the 


- produce of the land which he, the defend-. 


aut, had agreed to give him as rent. The 
fact that plaintiff sues, not to recover the 
‘crop itself, or rather the half of it to which 
he ‘is. entitled, but the money value of it 
with interest, does not withdraw the suit 
from the category of rent suits. The rent 
Act, Section 2, recognizes payment in kind 
as rent. Non-payment in kind therefore 
must be deemed to be an arrear of rent, and 
as such, a suit may be brought to recover it 
within three years from the last day of the 
Bengalee year in which it @hall have become 
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due. But inasmuch as the actual grain is 
not producible at any time within three years 
from the time when it became due, the 
money value of the grain nas it stood when it 
was ready for delivery and ought to have 
been delivered must necessarily be taken to 
represent the grain itself. This has been 
the rule recognized by our Courts in dealing 
with suits like the present, brought for the 
money value of produce when the rent is 
payable on the metayer system. See the 
ease of Luchmun Pershad o. Hoolas Mal- 
toon and others, reported in Volume XI, 
Weekly Reporter, page 151. In this view 
the only ground taken in special appeal fails, 
for an appeal did lie to the Judge from the 
order passed by the first Court in this suit. 
The appeal is dismissed with costs. 





=e 


The 12th May 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Separate tn Food and Business— Acquisition by 
Marriage—Separately acquired. 


Case No. 11 of 1875. 


Regular Appeal from a decision passed 
by the Subordinate Judge of Rujshahye, 
dated the 22nd August 1874. 


Beharee Lall Roy and another (Defendants) 
Appellants, 


versus 
Lall Chand Roy (Plaintiff) Respondent. 


Baboos Mohinee Mohun Roy and Kishoree 
Mohun Roy tor Appellants. 


Baboos Bhyrub Chunder Banerjee and 
Anund Chunder Ghosal for Respondent. 


Where a younger brother sought to iecover a half 
share of certain property held by his elder brother, 
alleging that the said property was ancestral, and that 
he was one in food and business with his brother; and 
the Subordinate Judge found that the property bad been 
separately acquired by the elder brother from his 
father-in-law, but held that the younger brother was 
entitled to a half share, becanae he was shown to haye 
lived and worked with his brother for some years, HELD 
by the High Court that as the father of the two 
brothers left tbem no property, as property acquur- 
ed by marri from a father-ın-law is a separate 
acquisition, and as the younger brother was proved to 
have lived with his older brother ın a menial capacity, 
the younger brother was not entitled to any share in 
the property in swt, 


Macpherson, J.—In this case the plain- 
tiff brought his suit against his elder brother, 
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Manick Chunder, Roy. claiming to be enti- 
tled to a half share of certnin property held 
by Manick Chunder, and which the plaintiff 
alleged was joint family property acquired 
by the use of ancestral funds and joint 
mouies, and by the exertions of himself aud 
Manick Chunder. The plaint stated that 
the plaintiff and Manick Chunder, using 
ancestral and joint funds, established and 
carried on together certain shops and trade. 

The defendant Manick Chunder died 
before any written statement was filed ; und 
he is now represented in this suit by his 
two sons. They defend the suit contending 
that the plaintif has no interest whatever 
in the property claimed, which they say 
belonged to Manick Chunder alone, and was 
not acquired through the use of ancestral 
funds, or in avy way by the exertions of the 
plaintiff. 

The Subordinate Judge has found that 
the father of the plaintiff and Manick 
Chunder left them nothing, and that there 
was no ancestral property. He also found 
that as a fact Manick Chunder got the shop 
and business, which are the principal subject 
of the present suit, from his wife’s father 
Ramjeebun Roy. But the Subordinate 
Judge further found that although the shop 
aud business were acquired by Manick 
Chunder from his father-in-law, the plaintiff 
lived joint in food with Manick Chunder, 
and they both were employed in carrying 
on the business, and holding that the biothers 
had been all along joint aud working toge- 
ther he gave a decree in favor of the plain- 
tiff. ‘The Subordinate Judge says in his 
judgment that the plaintiff is a wholly un- 
educated person, who can neither read nor 
write. He says :— From the appearance 
“of the plaintiff I am led to believe that 
“he must have been engaged in a low pro- 
“ fegsion ; his appearance shows him to be 
“like one who curties on his business by 
“ bearing loads on his head.” These obser- 
vations as to the condition and appearance 
of the plaintiff are of considerable import- 
ance as corroborating the defendants story 
that the plaintiff was not joint in food or 
estate with their father, but lived separately 
from him, obtuining a livelihood (go long as 
he supported himself independently) some- 
times by acting as a hawker of goods at 
fuirs and the like, catrying about his goods 
on his bead, and sometimes by acting as 
charandar in charge of boats coming down 
to Culcutta. 

The defendants’ case is, that some thirty- 
five years or more before bis death, Manick 


Chunder left hie father’s house and village, 
and went and settled in Ramchuuderpore, 
where Ram Jeebun Roy, his father-in-law, 
took him into his business, first employing 
him ns a gomashta, and shortly afterwards 
giving him a share in the concern. 

This went on till 1853 (1260), when Ram 
Jeebun Roy retired altogether and made over 
the shop and business to Manick Chunder, 
who carried it on till his death, Their case 
aon is, tint, after Manick Chunder settled 
in Rainchunderpore ond became a partner 
in Ram Jeebun’s business, the plaintiff was 
taken by his parents while still a child to 
Bamelunderpie, but that he never lived 
with Manick Chunder ; that Manick Chunder 
resided always in his father-in-law’s house, 
and the plaintiff never lived with him nor 
had any connection with him in business, or 
anything else, until during the last seven or 
eight years of Manick Chunffer’s elife, when 
the plaintiff being in great difficulties, ond 
without the means of supporting himself, 
Maniek Chunder gave hinm u room in his 
house in which be allowed him to live, aud 
employed him in doing odd jobs about the 
shop. The defendants admit that, during 
these last years of Manick Chunder’s life, 
the plaintiff lived in a room in their father’s 
house, and did attend in the shop : but they 
say that the only work he did was of`a low, 
almost menial kind, and they deny altogether 
that he was ever employed with business 
generally, or had anything whatever to do 
with its maungement. 

The plaintiff’s case is, that from the time 
when he first went to Ramchunderpore, he 
atali times was joint in all respects and lived 
with his brother. i 

We agree with the Subordinate Judge in 
finding as a fact thnt the sons inherited 
nothing from their father, and that Manick 
Chunder got this shop and business from hia 
father-in-law, Ram Jeebun, in consequence of 
his having married his daughter. , But ‘we 
differ fiom the Subordinate Judge as regards 
his finding that the brothers always lived 
together and carried on the business jointly. 
We think it proved that the defendants’ 
story is substantially true, and that the plain- 
tif was eninely separate from his brother 
in food and business, except that during the 
last seven or eight years of Manick Chun- 
der’s life, he allowed the plaintiff to occupy 
a room in bis house, and gave lim employ- 
ment in the shop, not as a gomashia or 
manager, but as a servant. We think it clear 
that the business was managed and catried 


on throughout My Manick Chander alone, 
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and was his concern only. The evidence of 
the old lady Gouri Dossia, sister of the 
plaintiff, und of Manick Chunder Roy, 
appears to us especially deserving of credit, 
and it entirely confirms this view. 

The shop and business having been ac- 
quired by Manick Chunder from his father- 
in-law, being in fact given to him on account 
of his having married his daughter, was, 
according to Hindoo law, propeity separately 
` acquired by him, in which his brother wae, 
entitled to no shure. 0 

In the Dayabhaga, Chapter VI, Section J, 
verse 9, we find the following :—‘So Menu 
_ likewise says,— Wealth, how8syer acquired 
“by learning, belongs exclusively to him 
“who acquired it; and so does anything 
“ given by a friend, received on account of 
“ marriage, or presented as a mark of res- 
“pect.” And in the annotations on this we 
find, on thaautl®riry of Sreekishna, that the 
words “on account of marriage,” ns here 
used, mean ‘‘received from a fajher-in-lnw 
on account of becoming his son-in-law.” 

This verse and the annotation in fact meet 
the exact case which hag occurred here. 
We have no doubt that the shop aud business 
having been acquired from and through the 
father-in-law exclusively became the sepa- 
rate property of Manick Chunder. On the 
whole, we think that the decree of the Lower 
Court must be reversed, aud the plaintiff ’s 
suit dismissed. 

The Subordinate Judge has given himself 
much unnecessary trouble in setting out in his 
judgment (pp. 21-24) a series of questions 
which the defendants wanted to ask the 
plainiiff by way of cross-examination. The 
Subordinate Judge disnllowed these ques- 
tions, and states at length his reasons for s0 
doing. It seems to us that the Subordinate 
Judge would huve saved himself a vast deal 
of trouble and a great waste of time, if he 
had allowed these questions to be put. 
Moreover, many of the questions were quite 
propef, and such as the defendants had a 
right to put. And if the witnesses who 
have given evidence in this suit had been 
cross-examined with reasonable care and 
intelligence, the case would have been placed 
_ before us in a far more satisfactory manner 
~ than it-has been. The Subordinate Judge 
seems to forget that it is not from witnesses 
who merely report a story by rote that the 
‘real facts of a contested case can be ascer- 
tained, and that it is all important that the 
- Court should, by cross-examination, satisfy 
itself that the witnesses are speaking to 
matters within their own pergoual knowledge, 
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and nre not merely telling a story which 
they lave been taught. i 

The judgment of the Lower Court is 
reversed, aud the plaintiff’s suit dismissed 
with all costs, 





The 8th March 1876. 


Present: 


The Hon'ble F. B. Kemp and E. G. Birch 
Judges. ’ 


Limitation—Refund of Costs. 


Case No, 179 of 1875. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the 14th August 1874. 


Mullick Mahomed Yakoob (Judgment- 
Debtor) ‘Appellant, 


VETSUS 


Chowdbry Shaikh Zuahoorul Hug (Decree- 
holder) Respondent. 


Mr. C. Gregory for Appellant. 


Moonshee Mahomed Yusoof for 
Respoudent, 


On an application for refund of money deposited 
as costs, which was alleged to be barred by limitatien, 
HKLD, that as litigation was protracted between the 
parties for many y and the question of liability for 
costs remained unsettled all that time, limitation would 
run, not fiom the date of the original order entithug 
applicant to refund, but from the date of the conclusion 
of the proceedings in the final appeal. 


Kemp, J.—Tue judgment-debtor is the 
appellantin this case. 

An application was made to the Judge for 
a refund of Rs. 894 odd paid in as costs 
under n decree given in favor of the defend- 
unt. The application was made on the 
ground that the p-titioner, under the decree 
of the High Court, dated the 7th of July 
1863, wns wholly exempted from all liability. 

The first contention in the Court below 
was that the application was barred by limi- 
tation. On the other hand, it was contended 
that, after the deoree of the High Couri cf 
1863, further litigation went on between tho 
parties, which was concluded by the decision 
of the Privy Council in 1873. 

The Judge, however, held that the deci- 
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sion of the High Court exempted Mussamut 
Jummaee from all liability only in respect of 
her personal rights; and that she was not 
absolved in her capacity of representative 
and heiress of her father Waris Ali. The 
application was therefore rejected. 

The argument before us has been a very 
long one, and all the proceedings in this case, 
which extend from 1854 to 1873, have been 
referred to. These proceedings have been 
characterized by the Privy Council in their 
decision as a “labyrinth of intricate and 
irregular proceedings from which it 18 not 
easy to find the way to a definite end.” We 
are however relieved fiom considerable labor 
and responsibility in this matter, because we 
are only acting in a ministerial capacity to 
execute the decree of the High Court. 

There is no doubt, taking this decree as it 
stands, that Mussnmut Jummaee was nbsolved 
from all responsibility in both capacities, 
And from the observations made by the Privy 
Council it appears that they also took the 
eame view of the case, namely, that ‘ the 
decree of the High Court stood unreversed,” 
and that “ the decree relensing her altogether 
was left standing.” Therefore lovking to 
the decree of the High Court alone by 


> which we are bound, we must hold on the 


first point that Mussamut Jummaee was 
exempted altogether under the terms of that 
decree, 

Then comes the question whether her 
present application is barred by the statute 
of limitation. It appears that execution was 
taken out by Mussamut Jummaee for the 
costs which were awarded to her by the 
decree of the High Court; and that the 
present application was made for a refund of 
the money which Mussamnt Jummaee paid 
in on the 16th of May 1862. 

Itis contended by the respondent before us 
that the judgment-debtor was bound to apply 
for the refund of this sum within three years 
from the date of the decree of the High 
Court of 1863. On the other hand, it is 
contended by Mr. C. Gregory, who appears 
for the appellant, and we think tightly, that 
the question as between Mussamut Jummace 
and the opposite party, namely, whether 
Mussamut Jummaee was exempted by the 
High Court altogether as contended by her, 
or only in her personal capacity, and not as 
representative and heiress of her father, was 
not decided until 1878. We therefore hold 
that this application is not barred. 

The order of the Judge is reversed, and 
this appenl decreed with costs, Vakeel’s fee 
five gold mohurs, 


The 15th May 1876. 


Present: 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Separate Decrees—Continuous Proceedings in 
Execution—Limuation. 


Case No. 31 of 1876. 


Miscellanequs Appeal from an order passed 
by ghe First Subordinate Judge of Bhau- 
gulpore, dated the 29th January 1876." 


Chowdhry Hureehur Singh and others 
(Judgm&nt-Debtors) Appellants, 


DETsus 


Baboo Hridoy Narain snd others (Decree- 
holders) Respondents. 


Baboo Abinash Chund& Bgnerjee 
for Appellants. 


Mr. R. E. Twidale and Moonshee Maho- 
med Yusoof for Respondents. 


Where a plaintiff obtained separate decrees against 
several persons in respect of several duties which they 
were to perform separately, and the plaintiff chose to 
proceed ın the first instance againstsomeaud not against 
others, 10 taking out execution. HELD that the proceed- 
ings taken at different times were not contiguous pro- 
ceedings ın execution, and that limitation would ran 
separately irom date of latest action in each case, 


Markby, J.—F rom the statement of facts 
which the parties have laid before us, it 
appears that in this case the Government and 
the present appellants were sued in one suit, 
for possession of ceitain land and for mesne 
profits. The result of that litigation was, 
that there was a decree agninst all the de- 
fendants jointly for possession of the lund ; 
and as to mesne profits, a direction that a 
certain portion of them, a specified sum, 
should be paid by the Government, and 
another portion of them, also a specified 
sum, should be paid by the appellants. 

An application was then made for éxecu- 
tion of the decree agninst all the defendants 
in that suit, and those proceedings: were 
struck off on the 26th July 1868. They 
were resumed on the Ist May 1869; but at 
the request of the judgment-creditor they 
were resumed not against all the parties, but 
against the Government alone. Then those 
execution-proceedings finally terminated on 
the 13th April 1874 by the party having 
obtained possession of the land, and by the 
Government having paid the sum of money 
which, by the decree, they were directed to 


pay. 
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On the 13th July 1875, an application 
was made to enforce as against the :emnin- 
ing judgment-debtors, who are the present 
appellants, that part of the decree which 
directed them to pay a certain sum for 
mesne profits; and the question is whether 
this application is baried by the law of 
limitation. 

It is contended, first, that this was a joint 
decree, and that proceedings were going on 
upon this decree continuously up*to the 13th 
April 1874. It is even then doubtful wRether 
the application would be in time, because 
upon the Inst previous application notice 
appears to have been issued ousthe 6th July 
1872; but in our opinion this decreecannot be 
looked upon as one joint decree against all the 
parties to the litigation. In respect of ench 
of the different directions contained in the 
‘final order of the Court, it must be con- 
sidered tha thef® is a separate decree. The 
case, in our opinion, ia governed in this res- 
pect by the Full Bench decision reported in 
the XIX Weekly Reporter, pnge 30, wheré 
Sit Richard, Couch says, in asimilar cage, that 
we must treat a decree of this kind as what 
itmust have been by luaw,—uamely, a decree 
against’ several persons in respect of the 
several duties which they were to perform. 
Although the defendants were jointly ordered 
to give up possession, the Government sepa- 
rately was ordered to pay one sum of money, 
and the appellants separately were ordered 
to pay another sum of money. The order 
upon the appellants to pay the sum of money 
which we are now asked to compel them to 
pay, must therefore be treated as a separate 
decree from the rest of the final order of the 
Court. 

The other argument was, that this is a 
continuation of the proceedings upon the 
original application of 1866. Thut seems to 
have been the view taken by the Court 
below. The Subordinnte Judge refers to a 
` decision, reported in XXII Weekly Repor- 
ter, pige 183, as supporting that view. But 
as there explained, it will depend upon the 
circumstances of each case whether, when 
the execution-proceedings are suspended and 
resumed, it 18 to be considered that they are 
resumed upon the old npplication or com- 
menced anew upon a fresh application. 

Io this case wethink that we ought to con- 
sider that the proceedings were commenced 
anew on the lst May 1569 upon a fresh 
application, for the old proceedings were 
then discontinued, as fur as appears, simply 
because ‘the judgment-creditor did not choose 
to go on with them: therepwas nothing to, 
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impede his continuation of the proceedings 
had he chosen to do so. And when in July 
1868 they were resumed, it was in a differ- 
eut form, being taken against one of the 
parties only instead of all. 

Then the Subordinate Judge also held 
that Section 15 had some application to this 
ease. Now there is one question arising 
under Section 15 with regard to which thera 
is some conflict of decision in this Court, — 
namely, whether Section 15 applies to appli- 
cations for execution at all. Upon this 
we express no opinion. It is not necessary 
to do so, because iu the view we have tuken 
of the nature of the decree, it is clear that 
Section 15 cannot apply to this case. Wo 
think, therefore. that the decision of the 
Subordinate Judge is wrong and must bo 
set aside, and the application for execution 
dismissed with costs. 

The appellant will also have the costs of 
this appeal. 


The 16th May 1876. 


Present : 
The [on’ble Sir Richard Garth, Kt., Chief 
Justice, uud the Hon’ble W. Ainslie, 
Judge. 


Ancestral Property —Ezxcepted Debts—Responsi- 
bility of Manager. 


Case No. 86 of 1875. 


Regular Appeal fiom a deciston passed by 
the Second Subordinate Judge of 
Patna, dated the 30th December 1874. 


Shah Wajed Hossein (one of the Defendauts) 
Appellant, 


versus 
Baboo Nankoo Singh (Plaintiff) Respondent. 


Messrs. Arathoon and C. Gregory for 
Appellant. 


Baboo Mohesh Chunder Chowdhry and 
Moonshee Mahomed Yusoof for Res- 
pondent. 


In a suit to set aside a sale of ancestral property, in 
which it was contended, firstly, that the debt, in satisfac- 
tion of which the sale had taken place, was contracted 
for an immoral purpose; secondly, that a debt might be 
immoral either in respect of the object for which 1t 
was contracted er in respect of the means by which 
the money was obtained; and, thirdly, that in any case 
the judgment-debtor could only sell his own half- 
interest, and not the half-interest which his son had 
in the property: HELD that, asthe debt represented 
liabilities which the judgment-debtor had incurred 
in making bond fide for his employer a contract which 
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that employer had repndiated, it was properly binding 
on his son ; and thafthe son’s inchoate interest in the 
property, which would mpen on the father’s death, was 
‘ot a separate half-interest in the estate, the father’s 
whole interest in which had passed in the sale. 


Garth, C. J.—Tuis suit was brought by 
Nanku Singh, the son of Parichit Narain 
Singh, to obtain possession ‘of and to set 
aside an execution sale of certain property 
in the Patna district subject to Mitakshara 
law, upon the ground that the decree under 
which the sale took place was obtained 
against Parichit Narain Singh (the father) 
for a debt contracted by him on his own 
account and not on account of the family, 
a debt which it was not necessary for him 
to have contracted, and which in point of 
fact was contracted for immoral purposes ; 
that under these circumstances the family 
property being ancestral, derived partly 
from the plaintiffs great-grandfather, and 
partly purchased by his grandmother out 


of the proceeds of ancestral estate, was not | 


linble to be sold to sntisfy the father’s debts ; 
and that at any rate the plaintiff was entitled 
to one half of the property, as the father’s 
share and tight in it alone passed by the 
sule. » 

‘The answer made by the purchaser of 
the property, the first defendant, was that he 
bought it bond fide at the execution sale, and 
that the debt, iu respect of which the decree 
was obtained, was not contracted for im- 
moral, or any other Improper purposes, and 
that the di bt was one which the son him- 
‘self would bave been bound to discharge, 

The Judge in the Court below has found 
that the property was ancestral ; that the 
purchnse by the defendant was bond fide; 
and that the sale passed the father’s interest 
in the property ; but he considered that as 
father and son had a joint interest, the 
father’s share and interest, or one-half share 
only of the property, passed by the sale 
to the defendunt; and he consequently 
decided that the plaintiff was entitled to 
the remaining half shae. 

In this Court it hns hardly been contend- 
ed that the property is not ancestral; but 
an attempt has been made to show that the 
debt in respect of which the decree was 
obtained comes within the description of 
those excepted debts, which a son is not 
bound to discharge. Moonshee Mahomed 
Yusoof urged that a debt may be immoral, 
either in respect of the objects for which 
the money is borrowed, or of the means by 
which it 18 obtained ;and that in this case 
the indebtedness of Parichit was the result 


of his own fraud: that the transaction was 
consequently immoral, and not binding upon 
his son, and that therefore the property 
heing ancestral was not liable to be sold in 
execution of such a debt. 


Bat it appears from the decree, to which 
our attention has been called, that the trans- 
action which gave rise to the loan was 
in substance thus: Parichit, acting profess- 
edly as ngent fer another party, leased his 
pringpal’s land to a third person. 


lease as 
authority. 
had such 


The principal repudiated the 
having been made without his 
Parichit failed to show that he 
authority ; and consequently the lense was 
annulled, and Parichit himself incurred 
heavy liabilities. To meet these liabilities 
he borrowed Re, 900 from Mussamut Lut- 
funuissa, secured by a mortgage of the pro- 
perty in suit, which wa» the debt upon 
which the decree was obtained.” 


Under these circumstances, we think it 
impossible to say that the debt was im- 
properly or unreasonably coniracted. It 
was one which the son himself would asa 
matter of pious duty have been bound to 
discharge ; and we, consider that in this 
respect at least the case is governed by the 
principle laid down by the Privy Council 
in the late case of Gridhuree Lall and 
another versus Kantoo Lall and others, and 
Muddun Thakoor, reported jn XXII Weekly 
Reporter, page 56. 


We are of opinion, therefore, that the sale 
to the defeudant under the decree was 
a valid one ; and we think that under that 
sale, the defendant purchased the whole, 
and not only one half share, of the pro- 
perty. ' 

It is a mistake to suppose, that father and 
son had several undivided shares in the 
family , estate. The father was in fact in 
possession of the whole; and although he 
might not have had power to disposes of it 
for immoral purposes, so as to defeat his 
gon’s inchoate rights, he had still such an 
entire proprietary interest, that when his 
rights and title were sold under a decree 
bond fide obtained upon a debt properly 
contracted, and which the son in the event 
of his father’s death would bave been bound 
to pay, the whole interest passed to the 
purchaser under that sale. 

We think, therefore, that the appeal of 
the defendant should be decreed with costs ; 
that the appenl of the plaintiff should be 
dismissed withgosts ; that the decree of the 
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Court below awarding one-half of the 
property to the plaintiff should be amended, 
and judgment entered for the defendant, 
and that the defendant should have his 
costs against the plaintiff in both Courts. 





The 16th May 1876. 
Present : 


The How’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble “W. Ainslie, 
. Judge. 
Rights of Co-sharers—Damages for exclusive 
; Poin -akok against Indigo Culliva- 
tion. ° 
Case No. 85 of 1875. 


Regular Appeal from a decision passed by 
the Officiating Subordinate Judge of 


Tirhoot, dafed the 80th December 
1874. ° 
Mr. Lloyd (one of the Defendants) 
Appellant, 
versus 
Mussamut Bibee Sogra (Plaintiff) 
Respondent. 


Mr. J. T. Woodroffe for Appellant. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Respondent. 


Where a suit was brought to recover possession of 
certain lands in which Dlaintif and defendant were 
co-sharers, and to secure damages for the exclusive 
possession which defendant had enjoyed for some yeara, 
and to obtain an injunction against defendant to pre- 
vent him from cultivating indigo on the land in suit 
without the consent of the plaintiff; axLp that though 
a suit for partition is the best means of settling difficulties 
between co-sharers who will not agree, every co-sharer 
in an estate is entitled to joint possession with evely 
other co-sharer, and has a right to prevent any one 
not having aright of occupancy from cultivating any 
portion of the land contrary to his or their wishes, 
and ia also entitled to damages for any exclusive 
possession which can be shown to have been enjoyed; 

Heup also, that it would be an meffectaal way of 
enforoing plaintiffs right in this case to allow the 
adverse ponaos of the defendant and to let plaintiff 
recover damages fiom time to time. 


Garth, C. J. — In this case the plain- 
tiff sues to recover possession, jointly with 
the defendants Nos. 1 and 2, of 69 beegnhs 
12  cottahs of Innd, situate in Mouzah 
Mahomedpore, and also to recover damages 
from the defendant for retaining exclusive 
possession of the sume lands during the 
years 1278, 1279, 1280, and a portion of 
1281 F.S.; aud she also prays for an 
Injunction against the defendant No. lL to 


crops upon the land in question without 
her consent. The Lower Appellate Court 
has made a decree in the plaintiffs fuvor, 
awarding her the joint possession with 
defendants Nos. 1 and 2, which she asks ; 
awarding also dnmages at the rate of Rs. 3 
per beegah during the above period; and 
also nn injunction against defendant No. 1, 
restraining him from taking, retaining, or 
giving to others exclusive possession of the 
land as against the plaintiff. 

Tt is stated in the plaint, and admitted 
on both sides, that the plaintiff is the owner 
of what we may call a 12-anna share in 
the land in question; that up to the year 
1272, the defendant occupied the entire 
mouzah (including this land) under a lense 
from the-proprietora, and cultivated it with 
indigo and other crops; that upon the 
expiration of that lease, he became the 
owner of a 24-anva share, and obtained a 
lease from defendant No. 2 of another 14- 
anna share, and that he has continued to 
cultivate the whole of the Iand since the 
lease in the same way as before, without 
the plaintiff's consent, and has not paid 
her any rent or compensation for doing 
80, 

The answer which the defendant makes 
in his statement ia very vague and unsatis- 
factory ; and we consider that he ought either 
to have been ordered to amend it, or that 
he should have been examined personally in 
order to ascertnin what his real case was. 

The 3rd para. in his statement impugns 
the correctness of the area as stated by the 
plaintiff, but as the defendant does noc 
explain whut particular landa he does or 
does not pccupy, and as the Court below 
hns found against him upon this point, and 
ag the correctness of the Courts judgmeut 
in this respect is not impugned in tho 
giouuds of appeal, he has no right to ques- 
tion in this Court the correctness of tlie 
Lower Courts decision in this respect. In 
the same way in para. 5 the defendant says, 
that the “zerait”? lands of his vendors 
(elsewhere said to consist of 5 beegahs) are 
included in the 69 beegahs ‘12 cottahe, which 
are mentioned in the plaint; but as he is 
unable to say where the zerait lands are, 
or to give any other particulars respecting 
them, he cannot of course expect the Court 
to decide in his favor a point which he 
caunot explain himself, and upon which he 
has given no evidence. 

Then in para. 4, the defendant makes a 
claim to this effect :—He says that indigo 


restrain him ftom growing pindigo or other; and other crops were grown on the laud by 
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him for upwards of 12 years with the cov- | upon principle and authority the defendant’s 


sent of all the proprietors : that he has now 
himself become a part proprietor ; and that 
as other part proprietors consent that he 
should still use the laud in the sume way, 
he ought to be allowed to do so, notwith- 
standing that plaintiff withholds her consent, 
as long as he is willing to pay hber a fair 
rent for her share. 


It is difficult to see upon what legal 
ground the defendant can hope to establish 
this claim. He puts it forward in hig 
grounds of appeal, as if he had acquired 
the status of an occupancy ryot ; but this is of 
course quite out of the question. It is not 
12 yearsago since defendant ceased to be 
the lessee under o lease of thé whole vil- 
lage ; and if, whilst he was such lessee, he 
exercised the landlord’s right to oceupy and 
cultivate lands not in the occupation of 
tenants, it was ag landlord, and not as tenant, 
that he held them. If, asa matter of fact, 
the defeudant was a ryot of any of the 
lands in dispute, or if he has acquired the 
rights of any other ryots in any of those 
lands, he has entirely failed to allege or to 
prove it; he has therefore clearly no right 
of occupancy in the sense in which that 


term is used in Act VIII of 1869 (B. C.) 


His real position appears to be this :— 

The plaintiff isa holder of n 12-annas 
share in the property ; and the defendant, 
partly in his own right and partly as lessee 
of defendant No. 2, is the holder of the 
remaining 4-anna. Since the expirntion of 
his former lease of the whole mouzah, he 
has held exclusive possession of the entire 
property in question, nnd cultivated it with 
indigo and other crops without the plaintiff's 
concurrence, and without having come to nny 
arrangement with her; aud he now claims 
os his right to hold this exclusive possession 
despite of any objection which she may 
make, and to cultivate the lsnd with indigo 
or other crops as he pleases without her 
concurrence. 


He contends, moreover, that even assum- 
ing heis wrong in this view of her right, 
the Court ought not in their discretion to 
grant an injunction restraining bim from 
thus holding and cultivating the land, inns- 
much as the effect of such an injuuetion 
would probably be to leave the land un- 
cultivated and waste, and moreover that the 
plaintiffs delay in instituting the suit 
disentitles her in equity to such an ipjunc- 
tion. 


We are of opinion, however, that both 


contention is quite untenable. 

It is impossible to contend with any 
semblance of reason or justice that any one 
co-sharer in an undivided property has a 
right to possess himself of any portion of it 
to the exclusion ard without the authority 
of his co-sharers, aud to deal with it and 
cultivate it as he will without their sanc- 
tion. We take it to be perfectly clear, that 
every co-owner of such propeity is entitled 
to tak a part in determining how it shall 
be used, unless restrained by local custom 
or special agreement. If authority were 
needed for this proposition, itis not neces- 
sary to go farther than some of the cases 
which were cited to us in argument by Mr. 
Woodroffe himself. 

In the case of Gopal Pandey v. Stalkurtt 
(XX Weekly Reporter, 168) which was a 
suit by a 4-anna sharebolde# of Ignd for au 
injunction to restrain the remaining 12- 
anna shareholder, from carrying on, with- 
out the plaintiff's permission, the cultivation 
of indigo on the joint estate, it was decided 
by Mr. Justico Phear and Mr. Justice 
Ainslie that as the plaintiff was part owner 
of the whole and every part of the joint 
property, he could either claim to occupy 
the land jointly with the defendant, or to 
insist that it shonld not be occupied “by any 
other person except with bis consent, aud 
that inasmuch as the defendant had taken 
exclusive possession of the land, the plain- 
tiff was entitled to an injunction restraining 
the defendant from excluding plaintiff from 
the joint possession, and from taking, retain- 
ing or giving exclusive possession of the 
property. 

In that case Mr. Justice Phear remarks, 
“the lands have not been partitioned, and 
“therefore the plaintiff, as holder of un 
“ undivided 4-anna share, is part owner of 
“every beegah of the whole mouzah, and 
“by virtue of that right of ownership, E 
“apprehend that he can claim eithtr to 
“occupy the land himself jointly with the 
“defendant or defendant’s assignee, or to 
“ insist that the land shall not be occupied 
“ond used by any person (excepting always 
“persons having a right of occupancy) 
“ otherwise than with his assent.” 

In another case, Nunduo Lall and 
another v. Lloyd (XXII Weekly Reporter, 
page 75) the same learned Judge, with the 
conourrenee of Morris, J., observes, ‘fone 
‘‘ shareholder alone in a joint estate or his 
“assignee cannot claim to cultivate any 
aq ce 

portion of the groperty which is not his 


>~ e, ~ 
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“‘zeralt land exclusively without the con- 
“seit of the other shareholders, merely on 
“the ground that he is willing to pay a 
“reasonable rent for it.” 

In another case, reported in XXIV 
Weekly Reporter, page 393, Mr. Justice Birch 
nnd myself decided that one shareholder 
lind no tight to sue another shareholder 
for exclusive possession or rent of a portion 
of the joint estate, of which the defendant 
had taken possession; and this case wns 
relied upon by Mr. Woodroffe as sh@wing 
that the proper remedy in such a case was 
by a suit for a partition. 

We certainly did suggest *in that case 
that a partition and an account would pro- 
bably be the best way of settling the dis- 
putes between the parties, inasmuch aa 
they were disposed to come to no arrange- 
ment amongst themselves, and were holding 
one another at®arm’s length; but it was 
very far from our intention in that case to 
say that a suit to recover joint possession 
or for an injunction’ might not have been 
maintained. 

We need not say that we most thoroughly 
nppreciate the unfortunate position which 
has been sq forcibly described by Mr. 
Woodroffe, in which both the land and its 
owners may be placed in this and other 
instances by the co-sharers refusing to he 
reasonable and to come to any amicable 
nrrangement among themselves, with re- 
ference to the cultivation or letting of the 
joint property ; but this is a misfortune 
which is insepntable from a tenure of this 
description, and if the parties find it im- 
possible under such circumstances to agree, 
probably the only solution of the difficulty 
would be by a partition, however undesir- 
able for some reasons such a partition may 
be. 

With that, however, the Court has nothing 
to do. 

We have only to determine the relative 
right#of the parties in this suit, and we 
consider that the plaintiffis clearly entitled 
to have what she asks, viz., a possession of 
the whole of the land conjointly with her 
co-sharers. 

We think, moreover, that under the cir- 
cumstances the only effectual mode of 
enforcing the plaintiff's right as against the 
defendunt is by granting an injunction in 
the terms awarded by the Court below. 

The defendant has no right to complain 
of any delay which has occurred; inas- 
mnch as that delay operated rather as an 
advantage thann disadvantaggto himself ; and 


it would obviously be an ineffectual mode of 
enforcing the plaintiff's rights, to leave her, as 
Mr. Woodroffe suggested, to bring her action 
for damages from time to time against the 
defendant for excluding her from posses- 
sion of the joint property. 

The case which we have already referred 
to decided by Phear and Ainslie, JJ., in 
XX Weekly Reporter, page 168, is a clear 
authority, if it were needed, that in a case 
of this kind an injunction is the proper 
remedy, 

We, therefore, confirm in all respects the 
judgment of the Lower Court, and dismiss 
the appeal with costs. 





The 16th May 1876. 
Present: 


The Hon'ble A. G. Macpherson and G. G. 
Morris, Judges. 


Decree outside of Plaint or Issue. 
Case No, 405 of 1875. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Tip- 
perth, dated the 2nd December 187+, 
reversing a decision of the Additional 
Moonsiff of Amirgaon, dated the 24th 
January 1874. 


Bhaygo Mutty Bibee and another 
(Defendants) Appellants, 


VETBUS 
Mahomed Wasil (Plaintiff) Respondent. 
Moulvie Serajul Islam for Appellants. 


Baboo Bharut Chunder Dutt for 
Respondent. 


Where a plaintiff brought a suit to establish his title, 
and the Lower Court, on a trial of the issue, thought 
the title waa not proved, yet gave plaintiff a deciee on 
the ground of his being in possession for a long tine, 
HKLD that the Lower Court ought not to have given a 
decrees upon a seronne not suggested in the plaint or 
in the issues tri 


Maepherson, J —Tus plaint in this case 
is extremely loug, and exceedingly confused 
and unintelligible, and the Court to which it 
was presented ought not to have received it 
in its present form. But it is clear that the 
plaintiff sued to establish his title, relying 
upon his title as purchaser from Mahomed 
Azim and Mahomed Sommi, and upon no- 
thing else. 

In the Court of first instance the parties 
went to trial upon this question of title ouly. 
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The Lower Appellate Court apparently 
agrees with the first Court in considering 
tha: the title is not proved, but considers 
nevertheless that the plaintitf ought to have 
a decree upon the ground of his having been 
in possession for a very long time, This 
was not the question on which the parties 
came into Court, and possession was not the 
basis of the plaintiff’s case. 

The Lower Appellate Court ought not to 
have given a decree in favor of the plaintiff 
upon n ground which is not suggested in the 
plaint, or in the issues tried. The proper 
course for the Lower Court to have taken 
was simply to have dismissed the plaintiff’s 
snit if he failed to prove his title, following 
the example of the Court of first instance. 

The appeal is allowed, and the plaintiff’s 
suit is now dismissed with all costs. 


The 22nd May 1876. 
Present: 


Hon’ble A. G. Macpherson 
G. G. Morris, Judges. 


Suit by Guardian —Suit in Formé Pauperis— 
Liability for Costs—Judgment and Decree. 


Case No. 48 of 1876. 


Miscellaneous Appeal from an order pas- 
sed by the Judge of Sylhet, dated the 
Sth February 1876. 


Brijessuree Dossia (J udgment-Debtor) 
Appellant, 





The 


rud 


Versus 


Kishore Doss and another (Decree-holders) 
Ltespondents. 


Baboos Joy Gobind Shome and Bussunt 
Coomar Bose for Appellant. 


Baboos Unnoda Pershad Banerjee, Ashoo- 
tosh Dhur, ond Kalee Mohun Doss for 
Respondents. 


Where a guardian obtains permission to sue in formå 
pauperis on behalf of a minor, the rejection of the 
suit supplies no ground for throwing the costs of the 
suit on the guardian: and where the terms of a decree 
do not make any such distinct order as to costs, no 
expression of opinion in a judgment can import any 
such liability for costs into the decree. 


Macpherson, J.—Wze are of opinion that 
there are good grounds for this appeal, and 
that execution cannot properly be issued 
against Brijessuree personally. It is quite 
clear that the right to execute depeuds upon 


the terms of the decree which was made 
in the guit, and that that decree cannot be 
supplemented by any subsequent expression 
of opinion by the Judge. 

The order which the Judge makes in the 
conclading paragraph of his judgment differs 
very muterially from the formal decree 
drawn up and recorded. But> besides thné 
there is nothing either in the words used 
in the Judge’s jndgment or in the words 
used in the formal decree subsequently drawn 
up, wich necessarily shows that under the 
decree Brijessuree was liable personally, 
and not merely iu her character of guardian 
of the minor,* plaintiff, although it is true 
that as regnrds the stump fees it is said in 
the judgment that Brijessuree is to puy 
them. 

The snit was by a minor, being brought 
on his behalf by his mother and guardian 
Brijessuree, Whether Brijéssurge was tle 
person chiefly moving iu the matter or not, 
she was not the plaintiff in the suit, The 
minor was the plaintiff. And if if was 
intended by the decree to declare the mother 
personally liable for costs, the declaration 
should have been made in clear aud unmis- 
takeable language. It is not necessary for 
us to say whether, under the circumstances 
of this particular cage, it would or would 
not have been right to order that the costs 
should be paid by Brijessuree personally. 
It frequently is right to make a guardian 
or next friend linble for costs ; but there 
ure also cases in which it is not proper to 
hold him personally liable. Here the mother 
obtained permission from the Court to sue 
asa pauper on behalf of her minor son : 
and it does not necessarily follow that be- 
cause the suit was unsuccessful she is there- 
fore as s` matter of course, and merely be- 
cause the suit is unsuccessful, to be ordered 
personally to pay the costs. 

The objection is a substantial and proper 
objection, because as the decree in the origi- 
nal suit now stands, it is fairly opèn to 
Brijessuree to contend that she is not per- 
sonally liable under that decree. If the 
decree had said distinctly that she was 
personally liable, she might have appealed 
against it. Now that execution has issued 
under it against her, it is ouly fair that 
she should be allowed to urge that by the 
decree alone, and not by any subsequent 
expression of opinion by the Judge, her 
position now must be ascertained. 

The order for the issue of execution 
against Brijessuree personally is set aside. 
But we make n@order as to costs. 


/ 
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The 22nd May 1876. 


Present sy 


The Hov’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Onus of Proof—Usufructuary Mortgage— 
Possession under Deed of Sale, 


Case No. 707 of 1875. 


Special Appeal from a decision passed by 

. the Judge of East Burdwan, dathd the 
14th December 1874. affirming a deci- 
ston of the Moonstff of Kutwa, dated 
the Tth May 1874. 


Bunko Beharee Mookerjee and another 
(Plaintiffs) Appellants, 


versus 
Khettro Nath Paul (Defendant) Respondent. 
Baboo Jadub Chunder Seal for Appellants. 


No one for Respondent. 


Where a person sought to recover some land, alleging 
that it had been leased ont on a usufructuary mortgage, 
but the other party claimed to have purchased the 
land under a deed of sale; and the first Court accepted 
the latter plea, on the back of the long possession 
established by the defendant, while the second Court 
separated the question of possession from the deed of 
conveyance, and though holding the deed to be un- 
proved, yet called on plaintiff to establish a usufruc- 
tuary mortgage, as against the actual possession proved 
by the-defendunt: neLp that the second Court was 
wrong in separating the question of possession from 
the deed under which it was alleged to bave aisen, 
and in calling on plaintiff to move a usnfractuary 
mortgage on the. supposition that the deed of con- 
veyance was not proved. 


Markby, J—Tue plaintiffs in this case 
sued to recover 2 beegnhs and 10 cottahs 
of land which they alleged were their 
ancestral rent-free land. They also alleged 
that they had executed a usufructuary mort- 
guge bond for eight years extending from 
the year 1272 to the year 1279; and that 
their right to possession accrued at the 
expir§ of the mortgage in the last named 

eur. 
j The defendant’s case was that he had 
purchased the land on the 14:h Chyet 1268 
from the plaintiff Bunko Beluree Mookerjee 
who was thenin possession of the land as 
ploprietor, 

The first Court found that the ‘property 
was the property of Bunko Beharee and 
that he conveyed it, as the defendant alleged, 
to the defendant in the year 1268, from 
which time the defeudaut had been in 
possession, 

The Moonsiff states that, y‘ there is some 
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discrepancy in the evidence of defendants’ 
witnesses.” But in substance his judgment 
is that from the defendant having been so 
long in possession he came to the conclu- 
sion that the case which the defendant set 
up was a true one. He further reverted 
to the fret that there was not an iota of 
evidence in suppoit of the plaintiffs case, 
that the defendant came into possession 
under the mortgage transaction. 

In the second Court the case was denlt 
with in this way :—the Distiict Judge 
separates the title set up under the con- 
veynnce entirely from the question of posses- 
siou., He examines the evidence in support 
of the conveyance given by the defendant 
very miuutely, and iu consequence of cei tnin 
discrepancies in the evidence (probably the 
same discrepancies to which the Moonsiff 
ndverted) he comes to the conclusion that 
the conveyance is not proved. 

Then dealing with the question of posses- 
sion he points out that only 114 years 
possession has been proved, and therefore 
uot enough to create by itself a title; but 
upon the strength of that possession he calls 
upon the plaintiff to show that there was u 
inor'gage in existence. 

Now we do not think that that was the 
correct way of dealing with the casë. If 
the defendant’s case us to his conveyance 
had wholly failed, we are not prepared to say 
that the Court would have been justified iu 
calling upon the plaintiff to prove the 
mortgage. But we think the error lay in 
separating the question of possession so 
entirely, as the Judge seems to have done, 
from the question of the genuineness of the 
kobalah. We find this property is a very 
small one, the purchase money iu the kobalah 
was Only Ra.° 36 and the value of the po- 
perty as laid now is ouly Rs. 78. It was a 
transaction apparently couducted in tho 
village and probably by not very experienced 
persons, And we think that the right 
wuy to look at this case wns to cousidui, 
when the plaintiff came in practically to 
impench a document and possession which 
weie 12 years old less one week, whether 
these discrepancies were not sufficiently 
accounted for by the condition in life of 
the parties, the circumstances under which 
the deed was executed and the distance of 
time since the trausaction took place. A 
great deal ought to be presumed in favor 
of the party who has been go long in posses- 
sion. We think that if the Judge had 
looked at the matter in that view, it is 
extremely doubtful whether he would hare 

45 
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come to the samę conclusion. But although 
we cannot accept the Judge’s judgment as 
it stands, neither are we able under the law 
to reverse his judgment and restore that 
of the Moonsift. We can only set a-ide the 
judgment of the Lower Appellate Court 
` and remand the whole appeal for retrial, 
Costs will abide the result. o 


The 28rd May 1876. 


Present : 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Interest on Time-expired Bond-debis—Damages 
for Non-payment of Money. 


Case No. 20 of 1875. 


Regular Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 30th 
June 1874. 


Joy Ram Gossamee (Plaintiff) Appellant, 
VETEUS 


Nobin Chander Doss and others (Defendants) 
Respondents. 


Baboo Bama Churn Banerjee for 
Appellant. 


Baboos Hem Chunder Banerjee and Ooma 
Kalee Mookerjee for Respondents. 


Interest accruing after expiry of the term of a bond is 
in the nature of damages for non-payment of money, 
and it is ın the discretion of Courts to fix the rate, 


Markby, J.—As to the general mode in 
which the account is made up in this case 
there is no objection before us. The only 
objection before us is with respect to the 
interest which accrued after the due date of 
the first bond, namely, whether the Court 
below was bound to allow interest at the rate 
of 12 per cent., the rate fixed by the bond 
for the interest which accrued previously, or 
whether it had a discretion to reduce the 
rate, it being really of the nature of damages 
for non-payment of the money at the due 
date. The doubt that we had in the matter 
is removed by the case reported in XVIII 
Weekly Reporter, page 322, where it appears 
that the'same question was before the late 
Chief Justice and Mr. Justice Ainslie. And 
they held that interest in such a cnse is of 
the nature of damages, and that it is there- 
fore in the discretion of the Court to allow 
what rate it thinks proper. I think I ought 
to follow this decision, in which Mr. Justice 
Mitter concurs, and the result is that the 
appeal will be dismissed with costs. 


The 26th May 1876. 
Present: 


The Hon’ble A. G. Macpherson and G. G. 
Mortis, Judges. 


Determination of future Reni— Mokurruree 
Lease. 


Case No. 120 of 1875. 


Special Appeal from a decision passed by 
tha Judge of Tipperah, dated the 3rd 
August 1874, affirming a decision of the 
Second Moonstff of Soodharam, dated 
the 30th Mbarch 1874. 


Asgur Ali and others (Defendants) 
Appellants, 


versus 


Wooma Kant Mookerjgp (Plaintiff) 
Respondent. °? 


Baboo Bama Churn Banerjee for 
Appellants. 


Baboos Kalee Mohun Doss nnd Bykunt 
Nath Doss for Respondent. 

A suit to determine, not aa current, but prospec- 

tive rates of rent, will lle under the Rent Law. A 


pottah is not necessmily mokurruree because it confers 
a contingent holding on the lessee and his posterity. 


Morris, J—Txe plaintiff, deeming the 
tenure of the defendants liable to enhance- 
ment of rent, served them with notice to pay 
from the beginning of the year 1281 at 
certain enhauced rates specified, but before 
an arrear is due, he brings this suit to have 
it declared that the defendants are liable to 
pay him rent at the rates specified in the 
notice. This is therefore a suit for the detet- 
mination of the rate of rent which the de- 
fendants are liable to pay plaintiff in the 
future. We have no doubt that under the 
Reut Law a suit of this kiud will lie. Read- 
ing Sections 28 and 29 with Section 36, 
we think that the suit for the determMhation 
of the rates referred to in the latter sec- 
tion, isa snit to determine not merely the 
current and existent rates of rent, but the 
rates which upon notice served or otherwise 
the ryot may henceforth be liable to pry to 
his landlord. Jn the present suit the defend- 
ants set up a certuin pottah, and in virtue of 
its terms claim to be protected from enhance- 
ment of rent. The firat Court finds the 
pottah to be a forgery. On appeal, the Lower 
Appellate Court without arriving at any 
decision on this point, decides that it is not 
of a mokurrures character, and that its te: ms 


i 
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do not protect the defendants from liability 
to enhancement. The correctness of this 
view has been disputed before us in special 
appeal, but on full consideration we are of 
opiuion that the Judge is mght. Not only 
does the pottah not contain any such term 
as mokurruree in it, but it is exptessly des- 
cribed as a ryotee lease, and the interest of 
the tenant is limited by the condition that 
he is not to dig tanks or cut down trees. 
The rent no doubt is entered at Ra, 18-1 per 
annum, and uader the lease the lesseg and 
his posterity are empowered to hold the 
land. But we think that this does no more 
than’ confer a right-in the tenant and his 
posterity to hold the Innd so long as they 
discharge the obligations which ns ryots they 
are bound to perform. The pottah is of 
recent date, and we have not therefore the 
opportunity of judging by the conduct of 
the parties during a long course of years in 
what sense the lease was understood by 
them—whether as a mokurruree lease or 


`~ otherwise. . 


| As to the objection taken fo the rates of 
rent assessed by the Judge, we think that 
there is nothing in if, aud we decline to 
interfere. 

The appeal is dismissed with costs. 


The 26th May 1876. 
Present: 


The Hon’ble W. Markby and 
Cliunder Mitter, Judges, 


Relation of Landlord and Tenant— Determina- 
hon of Tenancy. 


Case No, 2828'of 1875. ' 





Romesh 


Special Appeal froma decision passed by 
the Subordinate Judge of East Bura- 

swan, dated the 31st July 1875, affirming 
a dectsion of the Second Sudder Moonsiff 
a district, dated the 23rd March 
18 


Haradhun Muadduck (Defendant) Appellant, 
versus ` 


Dinobundhoo Mojoomdar (Plaintiff) 
Respondent. 


Baboo Ashootosh Dhur for Ascii 


Baboo Jadub Chunder Seal 
for Respondent. 


Where it is proved that one man has been the tenant 
of another, ıt 18 necessary, before» the former can be 
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ejected, to show that the tenure has in some way or 
other come to an end: and the tenagt cannot be said to 
have put an end to his relation with his landlord if, 
in order to gave himself from e al eer eee he for a time 
attorned to a third person who legally put himself in the 
place of landlord. 


Markby, J.—Tue result of the argu- 
ment in this case is that it is admitted that 
the defendant, who is the appellant before 
us, was in possession of this property as a 
tennut of the plaintiff, and the only way in 
which it is asserted that the tenure has been 
put an end to, is that the defendant himself 
ling put an end to it, by what is called his 
collusion with the other claimants to the 
sume property. It appears that, while the 
nppellant was in possession of the property 
aa the tenant of the plaintiff, certain other 
claimants to the property took proceedings 
under what was then the law relatiug to 
these matters (Section 818 of the old 
Criminal Procedure Code) and ejected him 
from the land. Upon that he does not 
appear to have communicated in any -way 
with the respondeut, who must now be 
taken to be the real landlord, but that he 
took a lease from those persons who had 
ejected him. Both the Lower Courts have 
considered that this conatitutes an abandon- 
ment of the nppellant’s tenure as held from 
the respondent. But we think that that is 
not a right view of the matter. He does not 
appenr anywhere or in any manner to have 
denied the title of the plaintiff. All that 
he did was, when he found himself ejected 
from the land, to protect himself by tuking 
n lease from the party who had ejected him. 
[t is not proved in this case that he ever 
denied his linbility to pay rent to the plain- 
tiff eg ea Therefore there has beeu 
uothing shown to us which will enable us 
to suy that the tenure which the appellant 
held under the respondent has been put to an 
end. Iu this view of the matter, it is 
unnecessary to consider whether there was 
any evidence upon which it could be held 
that there was any other tenure subse- 
quently granted by the respondent to the 
appellant. Even putting that subsequent 
grant entirely out of consideration, when it 
is admitted that the appellant was the tenant 
of the respondent, it is necessary to show 
that the tenure held by the appellant has 
in some way or other come to an end. 

The result is that the decisions of both 
the Lower Courts, in so far ns they relate to 
the present appellant, will be reversed, and 
the suit as against him dismissed with costs, 
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The 27th May 1876. 


Present: 


The Hon’ble W. Ainslie and G. G. Morris, 
Judges. 


Acquisition of Land for Public Purposes— 
Award under Land Acquisition Act. 


Case No. 27 of 1876. 


Miscellaneous Appeal from an order 
pussed by the Judge of Sylhet, dated 
the 9th September 1875. 


Gour Ram Chunder (Petitioner) Appellant, 
versus 


Sonatun Doss and another (Objectors) 
Respondents. 


Baboo Rajendro Nath Bose for Appellant. 
Baboo Kumla Kant Sen for Respondents. 


Where, in a suit for the recovery of the mone 
awarded by Government for soils land a urod 
for public purposes, the Judge, imstead of decid- 
ing as between the parties 1n possession the money 
valne of their respective rights, determined as between 
the persons in poasession and others whose claims had 
remained dormant until the acquisition of the land the 
1elative strength of their titles HELD, that the order of 
the Judge was ul/ra vives, his duty under the Land Ac- 
quisition Act bemg to determine the money value of 
ascertained interests, aud not to try questions of title, 


Ainslie, J.—Tuuis is a miscellaneous re- 


gular appeal from an order of'the Judge of 


Sylhet made under the provisions of Section 
39, Act X of 1870. 

A certain sum of money has been awarded 
as compensation for property taken by 
Government for public purposes. Tle pro- 
perty formed a small part of a talook for- 
merly belonging to one Hur Gobind, who 
died many years since, leaving a widow 
Koruna who took a widow’s estnte in the 
talook, and on the lst Chyet 1272 (B.S.) 
sold it to the appellants Sham Ram and 
others, on the allegation that she was com- 
pelled to nlienate the talook to settle claims 
ov the estate that she was bound to pny. 

We are informed that Koruna died about 
3 years ago. On the death of Koruna, 
Kisto Gobind became the heir to the estate 
(if any) of Hur Gobind ; he took no steps to 
nesert his rights against the purchasers who 
had been in actual possession from the date 
of their putchase. The date on which 
the proceedings of the Government for the 
acquisition of the lund commenced, does not 
appear in the record as sent to this Court, 
bnt on the 19th July 1875, corresponding to 


8th Srabun 1282, the amount of compensa- 
tion payable by Government was ascertained. 
Some three months before this, namely, in 
Bysack 1282, Kisto Gobind had sold his 
interest, whatever it was, to Sonntun and 
Lukhun for the trifling sum of Rs. 55. 

These purchasers came forward to claim 
the amount fixed as compensation, and conse- 
quently a reference was made to the Judge. 

The Judge found ns a fact that Sham 
Ram and ¢thers had long held possession 
undis®arbed, but he overruled their claim 
and directed payment of the money to 
Sopatun and Lukhun, on the ground that 
the latter represent the person to whom the 
talook would come by inheritance unless the 
conveyance by the widow is valid, and he 
held that Sham Ram had failed to establish 
his title under that conveyance. In fact 
this proceeding under Act X of 1870 hns 
had the effect not of deciding as between 
parties in possession the money value of 
their respective rights in the property taken 
from them by Government, but of deter- 
mining as between the persons in possession 
and others whose claims up to the date of 
the interference of Government with the 
property had lain dormant, the question of 
title to the estate out of, which a small por- 
tion has been taken under the Act. 

Looking to the words of Section 39, we 
think the course adopted by the Judge is 
wrong. ' 

When there is a dispute as to the appor- 
tionment of the sum awarded as compensa- 
tion, however that sum may have been set- 
tled, the Judge is to decide the proportions 
in which the persons interested ure entitled 
to share in it. 

His duty under this Act is to determine, 
as between persons having ascertained inter- 
ests in the property represented by the com- 
pensation awarded, the money values of such 
interests. It is not his duty under this Act 
to try questions of title between parties 
making conflicting claims to the property. 

Section 15 provides for references to the 
Court in five cases ; the second and fifth are 
enses in which there is a doubt as to the 
title of the claimants: these cases are not to 
be dealt with by the Collector at all; they are 
to be left to the Court, and are matters, 
which, independently of the Act and of any 
iuterference of Government with the pro- 
perty, are naturally the subjects of suits in 
the Civil Courts. 

It has been pointed out by the late learned 
Chief Justice Sir R. Couch, “ that there is 
no express progision in the Act foi the 
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decision of such questions.” (Abdool Ali 
v. Verner, XXIIL Weekly Reporter, 73.) 
His Lordship goes on to eay, “It would 
“seem that they are questions to be decided 
“by the Court but not by the assessors, 
“and the mode of doing this would appeor 
“to be by a sut in Court. Mr. Justice 
‘Jackson expressed his entire concurience 
“in the jadgment.” 

Taking the snme view we hold, that inns- 
much as there was no suit in Court for the 
dete: mination of the rights of the pargies in 
the tnlook, the order of the Judge was ultra 
vires, and must be, and the snme is accord- 
ingly, set aside. 

The app liant will recover his costs from 
the respondents. 

We allow Rs. 25 as vnkeel’s fees. 


on 


The 29th May 1876. 
bad b 





Present: 


The Hon’ble A. G. Macpherson and G. G. 
Mortis, Judges. 


Putinee Talook. 
Case No. 1178 of 1878. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 8th March 1875, reversing a decision 
of the Moonstff of Nubeegunge, dated 
the 5th October 1874. 


Huro Nath Doss and another (Defendants) 
Appellanis, 


versus 
Roma Nath Surma (Plaintiff) Respondent. 


Baboos Ashootosh Dhur ond Mohinee 
Mohun Roy for Appellants. 


Baboos Kalee Alohun Doss and Aukhil 
Chunder Sen for Respondent. 


Where a putnee talook had been sold for arrears of 
rent, and certain persons, claiming to have been in 
possession of the superior zemindaree rights ın the estate, 
had sought on a foimer occasion to set aside the sale, 
but had failed, and now renewed the attempt, HELD 
that, even uf the claim of these persons to the zemin- 
dares rights had been proved, which was not the case, 
they could not now repeat their old suit against the 
putneedar in a new form: still less could they, after 
having always denied the existence of the putnee 
talook, now claim in appeal to be ita owners, if it 
exis 


Macpherson, J.—We think that the deci- 
sion of the Subordinate Judge in this case 


is substantially right, aud that this appeal 


must be dismissed. y 
a 


The plaintiff brings this suit to recover 
possession of certain spécified lands in 
Mouzsh Omurpore, which he says constitute 
a 3-nnnr share in a certain pulnee trlook 
which was purchased by his vendor, one 
Dol Gobind, on the Ith May 1867, or 
Joysht Ist, 1274, at auction-sule under 
Regulation VIII of 1819 for arrears of 
rent due on account of the year 1273 nt 
the instance of the zemindar Shama Nand 
Surma. He is opposed by the principal 
defendants Nos. 1, 2, and 3, on the ground 
that there is no such putnee talock as 
alleged ; thnt, owing to a prior sale in 1265 
to Gopinath Boidyo, their predecessor in 
title, by the zemindars Amanraza and Zaman- 
raza, no proprietary interest in Mouznah 
Omurpore passed to Shama Nund Surma, 
and that by the entry of their names in the 
Collector’s register on the 15th October 
1878, or Aasin 30th, 1270, and by a separate 
account being opened with them under 
Section 11 Act XI of 1859 on the 28th 
April 1865, or Bysack 16th, 1272, and by 
their subsequent uninterrupted payment of 
the Government revenue they have been 
recognized by the Collector, and have in fact 
been in uninterrupted possession of all the 
lands appertaining to the decennially settled 
Mehal No. 81185 and to the Halabadee 
Mehal No. 81196, which are situated within 
Mouzah Omurpore and comprise the entire 
putnee talook set up by the plaintiff. 

Both the Lower Courts are agieed in find- 
ing that no such proprietary interest as is 
claimed by them in Mouzah Omurpore exists 
in the principal defendants. The Lower 
Appellate Court has further found that there 
was such a putnee talook within Mouzah 
Omurpore as is represented by the plaintiff. 
That it was sold for arrears of rent under 
the Putnee Law in 1867 ; that in 1868 a 
suit was brought by Kashinath Boidyo, the 
father of defendant No. 2, to set aside 
this sale ; and to this suit the other principnl 
defendants were parties, but the suit was 
dismissed ; also that Dol Gobind obtained 
possession of the putnee talook under the 
auction-sale, and that the present plaintiff 
as purchaser from Dol Gobind likewise 
obtained possession of the lands which form 
the subject of this suit and remained in the 
enjoyment of the same till he was ousted 
in Bysack 1278, ns described in the plaint. 
The Lower Appellate Court accordingly 
gave a decree in favor of the plaintiff. 

In special appeal two points have been 
prominently urged before us : first, that the 
sale of the putnee talook in 1867 was 
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invalid in law, inasmuch as Shama Nund 
Surma was not*a proprietor within the 
menning of Section 8 Clause 1 Regulation 
VIII of 1819, who could bring the putnee 
talook to sale. He wus only part pro- 
prietor in the putnee tnlook, as he succeeded 
to the rights and interests of Amanrazn 
aud Zamanraza in the one estate No. 31185 
and not in the estate No. 31196, and fur- 
ther he was not the recorded proprietor 
of these estates on the Collector's towjee ; 
second, that even if it be held that the 
principal defendants have not established 
a proprietary interest in these two estates 
within , Mouzah Omurpore, yet inasmuch 
ns their names have been recorded separately 
in the Collector’s books in connection with 
this particular property, and they have 
uninterruptedly paid the Government reve- 
nue due on account of it since 1863, or at 


“any rate 1865, they must be held to have. 


discharged their putuee rent, and to have 
had no atrear due in respect of the year 
1273 on, account of which the putnee 
talook could have been lawfully put up to 
sole, Also that inasmuch as the plaintiff 
hag not shown that the other zemindais 
have paid the Government revenue amount- 
ing to Rs. 33-8 on this property, it must 
be taken that they, the zeminda:s, have 
acquiesced in the payment of this sum on 
xecountof it to the'Collector by the principal 
defendants nnd so recognized their position 
as putneedars. 

But it is clear that neither of these argu- 
ments can have any force, because they sre 
directed to show that the sale of the putnee 
talook in 1867 was invalid, and this matter 
has been already decided against these sume 
parties in a separate suit. The defendants 
cannot be allowed now to repeat in another 
form the arguments which they urged in the 
suit No. 381 of 1868. Nor having through- 
out this suit maintained that there was no 
putnee talook, aud that they held 
occupied these lands as separately recorded 
proprietors, can they be allowed to fall back 
upon the plea that ıf not proprietors they 
have throughout held the lands as putueedars, 
and duly paid the putnee rent for the same. 
The suit in its present shape is a suit brought 
virtually by the new putneedar under the 
auction-sale to oust the former putneedar 
who resists his retaining possession. If it 
be proved, as it has been proved, that the 
auction-sale under which the putnee talook 
was sold to Dol Gobind was a valid sale, 
then Dol Gobind aud his veudee are in 


rightful possession of the putnee, and the | 
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latter can properly ask the Court to restore 
to him the possession of which he was 
deprived by the tortious acts of the defend- 
auts in 1278. The condition of things 
is not altered by the fact that since 18638 
the principal defendants have nssumed the 
sta us of zemindats in connection with this 
property and have paid the Government 
revenue due on account of it. This is a 
matter in respect to which there may be 
n question between the principal defendanis 
and tke other zemindars, but if is not one 
with which the rightful putneedar, i.e., the 
present plaintiff, can have any concern. The 
result 18 thatewe dismiss the appeal with 
costs. 





The 30th May 1876. 
Present: 


+ 
The Hon’ble A. G. Macpherson find G. G. 
Mortis, Judges. 


Decree under s, 58 Act XX of 1866. 
Case No. 855 of 1875. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Raj- 
shahye, dated the 4th February 1875, 
reversing a decision of the Moonsiff of 
Bowaleah, dated the \7th August 1874. 


Gunga Narain Chatterjee and another (two 
of the Defendants) Appellants, 


Versus 


Radha Krishna Dutt and others ( Plaintiffs) 
Respondents. 


Baboo Kishoree Mohun Roy for Appellants. 


Buboo Taruck Nath Sen for Respondents, 


A decree under s, 58 of Act XX of 1866 has all the 
effect of a decree m a regular swt under the Code ot 
Civil Procedure, 


and 


Macpherson, J.—A pEcREE made ander, 
Section 58 of Act XX of 1866 has all the 
effect of a decree _pussed in a regular suit 
under the Code of Civil Procedure. After 
decree, the Court may, under special circum- 
stances, set aside the decree, and, if necessary, 
stay or set aside execution: but that must 
be done by proceeding under Section 55, 
The present plaintiffs did in fact proceed 
under Section 55 and attempted to huve the 
decree, which had been made against them 
under Section 53, set aside on the ground of 
finaud ; but the Court refused to set aside 
the decree or to gtny execution. The matter 

+ 
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was then finally disposed of and cannot now 
be re-opened. 

The decision of the Moonsiff was right 
and that of the Subordinate Judge wrong. 
The appeal is allowed: the deciee of the 
Lower Appellate Court is reversed; the decree 
of the Moonsiff is restored, and the result 
is that the plaintiffs suit is dismissed with 
all costs. 


The Slst Masy 1876. 0 
Present : 


The Hon'ble Sir Richard Garth, Kt.. Chief 
Justice, uad the Howble W. Ainəlie, 
Judge. 


Compound Interest— Penalty. 
Case No. 59 of 1875. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 23rd December 1874. 


The Land Mortgage Bank of India Limited 
(Plaintiff) Appellant, 


VETEUS 


Buboo Soorjo Prokash Singh (Defendant) 
Respondent. 


Mr. R. T. Allan aud Baboo Kashee Kant 
Sén for Appellant.’ 


Messrs. R. E. Twidale and H. E. Mendes 


for „Respondent. 


Where oa stipulation for compound interest is included 
in a contract, the compound interest is not a penalty but 
a matter of contract, and a Court enforcing the contract 
in a decree should give the compound interest also, 


Garth, C.J—Wes think that the Court 
below was wrong in not allowing compbund 
interest, The bond itself provided for it; 
and there ig no reason for supposing that it 
was intended ns a penalty. The covenant 
in thf bond is to, this etfect, that if the 
money is not paid by the 29th of December 
1870, compound interest, to be culoulated 
from the half-yearly rents mentioned in the 
bound, shall be charged from that date on the 
priveipal sum leut. This is not a penalty ; 
but n matter of contract. The covenant 
amounts to this; that if after the said date, 
both parties choose to go on, the debtor not 
paying the debt, and the creditor not enforce- 
ing the payment, the debtor shall pay com- 
pound interest upon the principnl until it is 
paid, a not unusual stipulation in transactions 

y 


with baukers, k. 


With regard to the costs as between attor- 
ney gnd client, we think there is no ground 
for such a claim. The bond provides, that 
if the mortgagor requires a re-conveyance of 
his property, he can obtain it only upon pay- 
ing the principal and interest, and also the 
costs as betwéen attorney and client, This 
stipulation is in the proviso for a re-convey- 
ance, and does not form part of the covenant 
upon which this claim is founded. 

We think that the interest at 6 per cent., 
which the Court below has nllowed from the 
date of the commencement of the suit, is a 
very reasonable rate, but we consider that 
it should be charged upon the agevregnte 
amount of principal and compound interest, 
which accrued due up to the dnte of suit. 

We think that the appellant is entitled to 
the costs of this appenl. 


—— l 


The 8lat May 1876. 





Present : 


The Hon'ble Sir Richurd Garth, Kt., 
Chief Justice, nnd the Houble W. Aina- 
lie, Judge. 


Transfer of Decree—Attachmenit— Judgment- 
Creditor’s Claim. 


Case No. 2824 of 1874. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhvot, dated 
the 8th June 1874, affirming a decision 
(f the Moonstff of Hazeepore, dated the 
Blat July 1873. 


Musst. Bibee Hosseina for self and ns 
mother and guardinn of Mahomed Hus- 
heen Khan, minor (Plaintiff) Appellant, 


~ 


versus 


Jhamun Singh and others (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellant, 
‘Mr. Younan for Respondenis. 


Where an estate, which was subject to a mortgage, 
was attached ın execution, but was leased ont to 
fresh tenants and under-tenants between the attach- 
ment and the sale; and the case was transferred from 
the jurisdiction of one Court to that of another, in 


‘some way which was not apparent on the record; and 


the Lower Court ruled that the transfer was irregular 
and that the sale was void against the new lessees and 
under-lessees: HELD that the Lower Court should havo 
assumed that the sale transfer was regular, and the 
sale good, and that all proceedings after the attachment 
were of no avail against the judgment-creditors. 


Garth, C.7.—WeE think that the Lower 
Appellate Court has made a mistake here. 


t 
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The bond of tha 10th of August 1868 was 
one which might have been enforced as a 
mortgage bond. But the plaintiff, the mort- 
gigee, chose to sue upon it in the Court of 
Mozufferpore, nnd there a decree was made 
iu his favor for the payment of the debt 
aud interest. No decree was made for the 
actual sale of the property ; but the decree 
contained a declaration which the Judge 
nppears to have had no power to make, that 
the property should remnin pledged as 
security for tle debt. Consequently, the 
only portion of the decree which the plain- 
tiffs could avail themselves of by execution 
was that which decreed to them the debt 
aud costs. o 


The property which is the subject of suit 
lay in the District of Tajpore; and it 
appears that by some process or other (it 
does not clearly appear whut) the proceed- 
ings in the case found their way into the 
Court at Tojpore, from which Court an 
attachment was issued against the property ; 
and subsequently a sale of it took place 
under the decree, and the plaintiffs became 
the purchasers. 


Meanwhile, between the date of the at- 
tachment and the date of sale, this property 
appears to have been lensed to some of the 
present defendants and underlet aguin to 
other defendants. 


The Moonsiff in this state of things 
decided that becnuse the plaintiffs were not 
in a position to prove the order, by which 
the transfer of the proceedings was made 
from the one Court to the other (the usual 
form of which order would direct the exe- 
cution of the decree in the district of Taj- 
pore), the sale must be considered to have 
taken place without proper authority ; and 
that it was therefore void as agaiust the 
lessees and under-lesseea, the defendants ; 
aud the Lower Appellate Court seems to have 
come to the snme couclasion, notwithstanding 
that in the defendants’ written statement 
this point with regard to the order was 
never raised. 

Considering that the proceedings were in 
fact transferred into the Court of the Taj- 
pore District, we think it should have been 
presumed that the course of transfer was 
regular; and that at any rate the defend- 
ants should not have been allowed to raise 
the objection, aud that the Judge below 
should not have acted upon it as against the 
plaintiffs, seeing that it was not raised in the 
defendants’ written statement or in the 
issues, and consequently that the plaintiffs 


had no opportunity of calling evidence to 
meet it, 

We consider that upon the evidence ad, 
dueed at the trial, the Judge ought to’ havo 
held that the sale was good, and that all 
the denlings with the property after the 
nétachment were of no avail as against the 
judgment-creditors. 

We think, therefore, that the plaintiffs 
should succeed ; and that it should be 
declared that they are entitled to the pos- 
sessio® of this property, and that the lease 
and sub-lease and all other dealings with the 
property subsequent to the attuchment are 
null and voids against the plaintiffs. 

The plaintiffs will have their costs in all 
the Courts. 


The 2nd June 1876. 





Fresent : ° o 


The Hou’ble E. G. Birch and G. G. Morris, 
Judges. 


Review of Judgment— Special Appeal. 
Case No 2722 of 1875. 


Special Appeal from a dectston passed by 
the Subordinate Judge of Sylhet, dated 
the 28th August 1875, reversing a aect- 
sion of the Officiating lst Moonsiff o 
Lushkerpore, dated the 29th Murch 1875. 


Chunder Churn Auggrodany (one of the 
Defendants) Appellant, 


versus” 
Loodunram Deb (Plaintiff) Respondent. 


Baboo Bharut Chunder Dutt for 
Appellant. 


Baboo Bykunt Nath Doss for Respondent. 


It is not a proper ground for granting a review of 
judgment. that a Judge by going through the evidence 
a second time might arrive at a different conclusign : and 
wliere a review has been granted without pioper giound, 
the High Court on special appeal cau set aside the order 
aud 1estore the former judgmeut. 


Birch, J.—In this case the first objection 
taken in special appeal is that there has bren 
an error of procedure in granting the review, 
which has affected the decision of the ense 
on ‘the merits, inasmuch as the points raised 
in review had alrendy been raised and deter- 
mined at the original hearing of the appeal. 

It appears that the case first came before 
the same Subordinate Judge iu appeal, and 
on the 28rd June 1875, he recorded a judg- 
ment after condigering ull the evidence in 
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the case, and dismissed the appeal affirming 
the Moonsiff’s decision. That judgment 
.commences in these words: “The plaintiff has 
“not come into Court in good faith ; he has 
“put in a map, but he has not marked 
“ therein the place to which he says the pnth 
‘in question leads.” On the 28th June, 
that is, five days after he passed this judg- 
ment, the Subordinate Judge records a 
proceeding wherein he states that perhaps a 
different conclusion might have Been arrived 
nt, if an ameen had been sent to th@ spot. 
This proceeding concludes with these words : 
“ However as he (the plaintiff) has applied 
‘for a review of judgment, T should once 
“again go into the evidence on the record.” 
The Subordinate Judge accordingly ordered 
that notice should be issued to the opposite 
purty to show cause why the application for 
review should not be granted. On the 4th 
August 187), th8 Subordinate Judge record- 
ed the following judgment: “I will again 
go Into all the evidence in this case. I think 
I made a mistake. I was wrong in saying 
that the place which the plaintiff says the 
path leads to, does not exist, inasmuch as 
that place does not form the subject of this 
ense,” aud then he ordered that the applica- 
tion for review be allowed and the case be 
restored to its original number. 

It is difficult to understand this order of 
the Subordinate Judge. In it he attributes 
to himself a statement which, so far as we 
can see, he had never made in his first judg- 
ment. One thing is quite clear to us, that 
no admissible giounds ate assigned in the 
application for review, and the only reason 
for which the Subordinate Judge seems to 
have granted it ia that if he went through 
the evidence again, he might possibly come 
to a different conclusion. This is not a 
proper ground for a review. It has been 
frequently held by this Court that if it 
appear in special appeal that no grounds 
have been shown on which a review could 
be granted, this Court can interfere, and 
restore the judgment which had been passed 
when the appeal was originally heard. 

As to the contention that under Section 
878 of the Civil Procedure Code we cannot 
entertain this objection in special appeal, it 
is sufficient to refer to the Full Bench deoi- 
sion reported in XX Weekly Reporter, page 
84, where that point is set at rest. This 
point was also raised in a case reported in 
XXIII Weekly Reporter, page 438, and the 
objection was in that case also overruled 
uvon the authority of the Fall Bench case. 
We think that the Subordjfate Judge went 


, should not be allow 


beyond the provisions of the law in admit- 
ting the review in this case. We according- 
ly reverse his judgment of the 28th August 
1875, aud restore that of the 23rd June 1875. 
The appeul is decreed with costs. 


The 5th June 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. 


Remand— Error in Law. 


Appeal under Section XV of the Letters 
Patent from a decision passed by the 
How ble E. G. Birch, one of the Judges 
of the Court, dated the 8rd March 1876, 
tn Special Appeal No. 1171 of 1875." 


Hurish Chunder Shaha (Plaintiff) 
Appellant, 


versus 


Hurish Chunder Paul (Defendant) 
Respondent. 


Baboo Bungshee Dhur Sen for Appellant. 


Baboo Issur Chunder Chuckerbutty 
for Respondent. 

To justify a remand it must be shown that the Lower 
Court has committed some error in law, or that tho 
case comes in some other way within the terms of 8. 372 
Civil Procedure Code. 

Garth, C.J.—W z think that this appeal 
should be allowed. We quite agree with 


* The 8rd March 1876. 
Present: 
The Hon'ble E. G. Birch, Judge. 
Case No. 1171 of 1875, 
ra epee ret ts 
modifying a on Of the Moorsiff of Pubna, daied 
the 21st November 1874. 
Hurish hunder Paul and others (Defendants) 
Appellante, 
versus 
Hurish Chunder Shaha (Plaintiff) Respondent, 
Baboo Issur Chunder Chuckerbutty for Appellants. 
Baboo Bungshee Dhur Sen for Respondent. 


Tis case has occupied the time of the Court to an 
extent quite disproportionate to the importance of the 
suit, and this is attributable to the extremely confused 
judgment which the Subordinate Judge has recorded. 
After carefully hearing all that has been urged on 
either side, I am of opinion that the decision recorded 
to remain as the eri decision in 


326 Civil 


THE WEEKLY REPORTER. 


Rulings. (Vol. XXV. 


Pe E ag a 


Mr. Justico Birch in thinking that the 
judgment of the Lower Appellate Court is 
very inartistically drawn, nnd that it is in 
many respects confused and unsatisfactory ; 
but in order to justify a remand, it must be 
shown that the Lower Appellate Court has 
committed some error in law, or that the 
case comes in some other way within the 
terms of Section 872 of the Code of Civil 
Procedure ; and although we have had the 
advantage of hearing the respondent’s plender 
at some length, he has fniled to satisfy us 
that the Lower Appellate Court has committed 
any error in Jaw or procedure, which would 
bring the case within the provisions of that 
section. Every thing that he has pointed 
out resolves itself into a misapprehension 
of fact on the part of the Judge, and this 
of course is no good ground for specinl 
appeal. 

With regard to the Judge’s observations 
as to the dukhilas, it is not ensy to under- 
stand what he means. Bat it is clear that 
he has gone into the whole question in a 
very careful manner ; and although he may 





a suit of this nature. Small as the amount in suit may 
be, its proper decision may be a matter of great import- 
ance to the plaintiff and the defendant. 

The Moonsiff came to a distinct finding upon the 
issues which he had recorded. Those issues were, whe- 
ther the land was part of the plaintiff's or of the 
defendants’ tenure; whether the plaintiff had obtained 

ion and had been dispossessed; and whether the 
defendants were in possession for upwards of twelve 
years or not. The Moonsiff came to the conclusion 
that the defendant had satisfactorily proved that he 
and Hullodhur were in possession for more than twelve 
years. As Hallodhur disclaimed any title to the land 
in dispute, the Moonsiff gave the plaintiff a decree for 
the half share formerly held by him. As regards the 
other half he found that the plaintiff was not entitled 


to obtain ion. The Moonsiff also found that the 
plaintiff had never obtained possession or been dis- 
possessed. 


Upon the case coming before the Subordinate Judge, 
he appears to have lost sight-of the issues which were 
r ed to be tried in this case, and as far as I can 
understand his judgment (for I confess that I am not 
even now abie to understand what he means), he starts 
with the impression that what he has to in this case 
is whether the plaintiff's pottah is a genuine one or not, 
But nowhere, as far as I can discover, has he come to 
a distinct finding as to whether the plaintuf obtamed 
possession or not, and was dispossessed by the defend- 
ant. The Subordinate Judge does not distinctly find 
whether the defendants have held, as they allege, for 
a period which would prevent the zemindar, or the 

laintiff who claims through the zemindar, from obtain- 
ing poasession of the land. 

As I consider it necessary to remand the e I forbear 
from making any comment upon the portions of the judg- 
ment of the Appellate Court which appear to me inconsis- 
tent with the evidence. Suffice it to nay that the case has 
not in my opinion been properly tried by the Ap ellate 
Court, and 1t must be remanded for a proper trial; but 
with reference to the remarks I have made above, I do 
not think it right to send the case back to the Subor- 
dinate Judge, ard I therefore direct the ee to put 
this appeal upon his own file, and try it himself. The 
costa will abide the result. 


not have enunciated his views upon the 
subject in as correct and clear a way as he 
might, he evidently appeais to linve come 
to the conclusion that whatever might have 
been the staute of thinga previous to i270, 
some change took place in the defendants 
tenancy after that time, and that the 
dakhilas which have been produced subse- 
quent to 1270 do not relate to the same 
property as that in dispute. 

Then with regard to the other point 
whicl# was taken, namely, that the persons 
whose names are mentioned in the dakhilas 
were vot proved to have been the officers of 
Bejoy Gobind Chowdhry, that fact: appears 
to have been admitted in the Lower Court. 
The Judge suya that the respondent’s plender 
could not deny it, and he must take what he 
so says to be true. Admissions of this kind 
are not unfrequently made in all stages of a 
case, and especially in th earfer stages ; 
and having been made there, and nected upon 
by the Lower Appellate Court, they can no 
more be questioned afterwards than matters 
which have been evidenced by actual proof. 

The judgment of Mr. Justice Birch will 
be reversed, and the special appeal will be 
dismissed. The appellant will have lis 
ovata of. both the hearings ia this Court. 





The 8th June 1876. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Irregularity in Notice of Sale—Name of wrong 
Pergunnah—Inadequacy of Price. 


Case No. 871 of 1875. 


Miscellaneous Appeal from an order passed ò 


by the Subordinate Judge of Gya, dated 
the 12th August 1875. 


Nooral Hossein (Judgment-debtor) 
Appellant, ° 


VETSUS 


Ram Coomar Snhee and others (Deci ee- 
holders) Respondents. 


Baboo Boodh Sen Singh for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondents. 


Mere inadequacy of price is not a sufficient ground for 
setting aside a sale in execution 1f no substanual injury 
has been caused to judgment-debtor by any material 
irregularity ın publishing and conducting the sale : and 
the mention of the pame of a wrong pergannah m the 
notice of sale is net, such an imegularity, when the 


we 


& 
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‘notice has been served in the right mouzah and the 


estate has been identified, 


Kemp, J.—Tue judgment-debtor is the 
appellant in this vase. 

Two mourahs were sold in satisfaction of 
a decree agniust him. -As to one of them, 


Nussurpore, the sale has been set aside, and 
‘there has been no appeal against that order. — 


With reference to the other Mougzal 


Dhorebaree, the objections ‘of the judgment- 


debtor were overtuled ‘by the “Subordinate 
Judge, aud the sale upheld. é 

Under Section 256 of the Civil Procedure 
Code there must be material irregularity in 
publishing or conducting the*snle, and the 
sale cannot be set aside except on the ground 
that such irregularity has cnused subsrautial 
injury to the judgment-debior, Now, the 
only irregularity in publishing the sule was 
that the wrong pergunnah was given. 
There'is nq douBet that the proclamation was 
served in the right mouzah, and the per- 
gunnth was described by the decree-holder 
recording to the petition of the judgment- 
debtor himself, the said petition being dnted 

„the 18th of August 1878. We therefore 
think with the Subordiuate Judge that there 
was no material irregularity in publishing 
the sale, 

Then as to the irregularity in conducting 
the sale, it is said that the Nazir who was 
deputed to sell, having postponed the sale of 
‘Mouzah Dhorebaree, commenced the gale of 
some other monzah aud completed it, aud 
that it was late iu the eveniug when he put 
this mouzah up to sale, when the purchasers 
had gone awny, and that therefore the price 
was inadequate. Now, mere inadequncy of 
price, unless it be shewn that substantial 
injury has been occasioned to the judgment- 
debior by material irregularity in publishing 
or conducting the gale, would not alone be 

' 4 sufficient ground for reversal of the sale. 


-s;* From the evidence of the Nazir, and we 


see no reason to-discredit his evidence, it 
appeats that the sale was conducted in a 
regular manner. The price is prima facie 
inadequate, but it has been shewn to us that 
thia mouzeh is held in dur-mokurruree, and 
that the income of it received at present by 
. the judgment-debtor ia only 52 rupees per 
annum. But be that as it may, inadequacy 
of price unless substantial injury has been 
"sustained by the judgment debtor by mater inl 
‘irregularity in publishing and conducting 
the sale, would not alone, as already said, be 
a sufficient ground for setting it aside. 
We, ‘therefore, dismiss the appeal with 
costs. Vakeel’s tee two golmohurs, 
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The 8th June 1876. 


Present : 


The Hou’ble F. B. Kemp and F. A. Glover, 
Judges. 


Mesne Profits. 
Case No. 33 of 1876. 


Miscellaneous Appeal from an order pass- 
ed by the Subordinate Judge of Sarun, 
dated the 8th February 1876. 


Ram Roop Singh (Judgment-debtor) 
Appellant, 


versKs 


Sheo Golam Singh (Decree-holder) 
Kespondent. 


Baboo Doorgadoss Dutt for Appellant. 
No one for Respondent. 


When a decree does not give mesne profits, mesne 
profits cannot be given in execution of the decree, but 
a regular suit may be brought for recovery thereof. 


Glover, J.—THE appellant who is the 
judgment-debtor brought a suit for posses- 
sion of lund under a mortgage, and the pre- 
sent decree-holder intervened. 

The first Court gave the plaintiff a decree. 

The High Court on appeal reversed that 
order, declaring that the respondent, the 
present decree-holder, ought to have hud 
notice, and, not having had notice, that the 
plajntifi’s suit was bad and should be dis- 
missed. : 

In the interim, however, the plaintiff, the 
present judgment-debtor, had taken posses- 
sion of the Inad under his decree: when 
ousted by the decree of the High Court, the 
defendaut, respondeut, put in a claim for 
mesne profits during the time the plaintiff 
wns improperly in possession. 

It is now urged in appeal, und there seems 
to be no doubt, so far as the law is concerned, 
that the contention is right, that as the High 
Court’s decree passed no order for wassilat, 
the decree-holder is not entitled to get it in 
execution of that decree; and that if he 
wants it he must bring a regular suit for the 
purpose. In the case of Hurro Chunder 
Chowdhry against Sooradhonee Debia, re- 
ported in I Weekly Reporter, page 5, Mis- 
cellaneous Rulings, the same point was raised 
and decided in the same manner. Theie 
seems to be no doubt that the decree-holder, 
having got no decree empowering him to 
realize mesne profite, was uot justified in 
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taking out execytion for the recovery there- 
of. If he desires to have them, he must, 
bring a regular suit. 

The appeal is allowed, and the order of 
the Subordinate Judge reversed, but under. 
the circumstances without costs, 


hS 


The 9th Juve 1876. 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges: 


Exeoution Sale—Indefinite Postponement—ZIrre- 
_ gularity in Sale. 


Case No. 20 of 1876. 


Miscellaneous Appeal from an order pass- 
ed by the Subordinate’ Judge of Shaha- 
bad, dated the Tth December 1875. 


_ dhoomuck Chowdhry (Judgmentrdehtor J 
Appellant, 


VETSUS 


Rajah Radha Pershad Singh and another 
(Decree-holders) Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboos Juggodanund Mookerjee and Chun- 
der Madhub Ghose and Moonshee Maho- 
med Yusoof for Respondents. 


Where a sale in execution does not take place 

date fixed in the original notice, an Pride Sore: 
ment cannot be regarded as an adjounment from day 
to day, and a fresh notice should fix another date for the 
sale; and where in consequence of an indefinite post- 
ponement, an estate has been purchased for an inade- 
quate price, and Doan ale by tke judgment-creditor 

the irregularity is one t has occasioned substantial 
injury and justifies a setting aside of the sale. 


Kemp, J.—Tue judgment-debtor is the 
appellant’ in this case. ‘Ihe decree in exe- 
eution of which the sale took place is dated 
the 16th of December 1872; and the last 
application for execution of that decree was 
made after very nearly three years had 
elapsed from the date thereof, that is to any, 


6th of November informed the Court that 
he was trying to raise money on the proper- 
ty either by sale or mortgage, and asked 
for a postponement. The Subordinate Judge 
refused to postpone the sule on the ground 


| that the judgment-debtor had not proved 
| this allegation, and that the decree-holder 
‘had no opportunity of meeting it, ‘Then on 


the 8th of November, the day appointed for 


'| the sale, the judgment-debtor represented to 


the Court ‘that purchasers had not collected 
in Aitah, the words used being (Arrah men 
khariddar jama' na hua,) or in other words 
that n reasonably sufficient number of purchas- 
ers to ensure’a fair price being bid for the 
property in the mofussil had not collected in 
the town; and he asked the Court to hold 
the sale in the mofussil instead of in the 
sudder station. The Court thereupon passed 
an order that the sale should be held in the 
mofussil on the 10th of November; and 
that the judgment-debtor should forthwith 
deposit the tullubana and the travelling 
expenses of the Nazir; otherwise tbat the 
property should be put up for sale. It is 
clear that the judgment-debtor did not de- 
posit the ¢ullubana; but the sale, instead 
df taking plnce‘on either the 8th or 10th of 
November, took place on an intermedinte 
date, namely, the 9th of November. The 
two houses and the two gardens were pur- 
chased by the decree-holde: and the dye-bul- 
waffa document was purchased by the Ma- 
harajah of Doomrnaon. 

The judgment-debtor now appeals to this 
Court mainly on the ground that the sale 
bas been held upon a day not fixed by the 
Court; and that he has been substantially 
injured by this procedure of the Court in 
that the property which he estimates to be 
worth 25,000 rupees has been sold for an 
inadequate sum, 

Now, we propose in this case to apply 
the principle laid down in the decision of , 
the late Chief Justice Sir Barnes Pencock, 
in the case to be found in JIL Weekfy Ro- 
porter, page 11, Miscellaneous Rulings. In 
that case there was a difference of opinion 
between Mr. Justce Loch and Mr. Justice 
Seton-Karr as to whether it was necessnry, 
when a gale is indefinitely postponed, to issue 
a fresh proclamation of the date of sale. 
The learned Judges having differed in opi- 
nion, Mr. Justice -Loch being of opinion 
that it was necessary and Mr. Justice Seton- 
Karr that it was not, the case was referred 


on the 30th of June 1875. The date fi i 
. xed: to a third Judge and was taken up by the 
na aa ibe the 8th of November 1875. | learned Chief Justice. The remarks in bis 
ppe iat the judgment-debtor on the ' judgment whit) are applicable to this case 
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are as follows: “It is always necessary to 
“watch with jealousy sales made in execu- 
“tion of decrees, especially when it appears 
“that the property has been sold much 
‘below its value, and that the execution- 
“ereditor is the purchaser. If in such a 
“case the formalities which the law requires 
“to ensure as far as possible a sale at a fair 
“value have not been gone through, is it 
& unreasonable to set aside the sale, ànd re- 
“quire a fresh sale to take place?” Then 
follow remarks which apply to°the judgment- 
creditor in this case. “If the execution- 
“ creditor has not purchased at too low a price 
“he will not be damnified by having the 
“estato again put up to auction.” 

Now in this case it is very clear that the 
property was not sold on the day fixed for 
its sale. Under Section 249 of the Code of 
Civil Procedure, in all cases of intended sale 
by public auction, whether of moveable or 
immoveable property, the Court shall fix 
the time aud place for the sale. The time 
fixed for the sale was the 8th of November. 
The sale as a matter of fact took place on 
the 9th of November. The Subordinate 
Judge says that he looks upon this case as 
one of postponement of sale from day to day 
and not one of indefinite postponement; 
which, under the Ruling in III Weekly 
Reporter already referred to, would require 
a fresh issue of notice. We do not take that 
view of the case. It appears to us that 
whether or not there was a sufficient number 
of puschasers collected in the town of Arrah 
on the 8th of November, the day originally 
fixed for the sale, it is but reasonable to 
suppose that those purchasers, when they 
heard that the sale was to take place in the 
mofussil on the 10th, left the town. The 
sale which took place on the 9th therefore 
‘being not on the day fixed for sale, and not 
being in our opinion postponed from day to 
day, we think that it was necessary, as the 
sale was held on a differgnt day to that 


originally flxed, to issue a fresh notice. 
We also think with reference to the price 
paid for the properties sold in execution, that 
the judgment-debtor has been substantially 
injured by the irregularity in the procedure 
of the Conrt in conducting the sale. We 
therefore reverse the sale, and under Section 
258 of the Civil Procedure Code direct the 
purchase-money to be returned to the 
purchaser with interest at the rate of six 
per cent. per annum. We also think, looking 
to the conduct of the judgment-debtor in 
this case, that he ought to pay the costs of 
this appeal. Vakeel’s fees two gold mohurs. 


The 4th April 1876. 


Present: 


The Hon’ble Sir Richard Garth, At, Chief 
Justice, the Hon’ble F. B. Kemp, L. 
S. Jackson, A. G. Macpherson, and W. 
Markby, Judges. 


Ejectment — Reasonable Notice to quit — 
Determination of Tenancy. 


Special Appeal No. 3205 of 1874, from 
a decision passed by the Subordinate 
Judge of Nuddea, dated the 22nd Sep- 
tember 1874, affirming a decree of the 
Munsiff of Kooshtea, dated the 30th 
May 1878. 


Rajeudronath Mookerjee ( Defendant) 
Appellant, 


versus 


Raseedur Ruhoman Khundkar and another 
(Plaintiffs) Respondents. 


Baboo Bama Churn Banerjee for 
Appellant. 


Moulvie Murhumut Hossein for Respondent. 


A suit for ejectment brought by the landlord against 
a cultivating ryot, whose tenancy can only be determined 
by a reasonable notice to quit at the end of the year, is 
liable to dismissal on the plea of want of fom notice, 
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PLAINTIFFS brought this suit to recover pos- 
session of the dispnted plot of land, alleging 
thnt the same had been held by them in 
jamai right for a long time, under a potta 
dated 1260 B. S.; that they had been 
forcibly dispossessed therefrom by the land- 
lord in 1279, who let it out to the new tenant, 
defendant. 
plaintiffs had verbally relinquished the jote, 


The plea set up was, that the 


and that thereupon it was let to the new 
The Munsiff decreed the claim of 
the plaintiffs on the grownd that the relin- 


tenant. 


quishmant set up by the defendant was not 
proved. Upon appeal, the Subordinate Judge 
upheld the Munsiffs decree, holding that 
when the defendant has failed to prove 
the plea of relinquishment, it was not for 
the plaintiffs to establish their jamat right, 
which was impliedly admitted by the defend- 
aut, and that therefore the plaintiffs were 
entitled to a decree. 

In special appeal it was contended that 
the plaintiffs being out of possession ought 
to have proved the subsistence of their 
jamai right; that the mere failure of the 
defendant to establish relinquishment does 
not and eanuot of itself entitle the plaintiffs 
to n decree. 

The appeal being below rupees fifty in 
-ynlue, cnme on for hearing before Markby, J., 
sitting alone, who referred to a Full Bench 
the question “ whether a ryot, whose tenuncy 
can only be determined by a reasonable potice 
to quit expiring at the end of the year, can 
claim to have a suit brought against bhim by 
the landlord dismissed on the ground that 
he has had no such notice, or whether in such 
n case the Court ought to give a decree in 
favor of the landlord, fixing a date for giving 
up possession, which shall be fair towards 
the tenant.” 


Reference order. 


Markby, J.—The facts of this case may be 
very shorily stated. The pluintiff was a 


cultivating ryot, not having (as far as appears) 
any right of occupancy, and not holding for 
In Jeyt 1279, his land- 
lord, without giving himany notice at all, put 
in n fresh tenant. In Pous 1279, the plaintiff 
The 
zemindar, who, together with the in-coming 
tenant, defended the suit, alleged that the 
plaintiff had relinquished his tenure in 1276. 


any specified term. 


brought this suit to recover possession, 


Both Courts have found that there was no 
relinquishment, aud have given the plaintiff 
u decree. « 


In special appeal it is contended that the 
plaintiff had no title upon which he could 
recover possession, of course, ns against any 
Ig is clear that the 

. . a © -. 
plaintiff had a title to recover possession ; 


one but his own Jandlord. 


and even as ngninst his own landlord, I 
should have thought that the plaintif could 
It is, I think, 
clear upon the authorities that he could not 


have recovered possession, 


have been ejected without reasonable notice, 
and then only at the end of the year (10 
W.R., 33 ; 28 W. Rs 548). 
tenancy has been put an end to by this 


And unless his 


present litigation, it is still subsisting, 

This last point is the one upon which the 
doubt arises in consequence of a decision re- 
ported in 22 W. R., 440. There the learned 
Judges, whilst recognising the right of the 
tenant to a reasonable notice to quit expiring 
at the end of the year, seem nevertheless to 
consider that the institution of a suit is itself 
sufficient demnnd of possession for the pur- 
pose of maintaining the suit, and that the 
tevant’s claim for a reasonable notice expir- 
ing at ‘the end of the yenar will be satisfied 
by fixing such a date for giving up possession 
as will be fair towards himself. 

If that be so, I do not think the plaintiff 
in the present case could recover possession ; 
he would only be entitled to some compen- 
gation for having been ejected too soon. 

But, with very great deference, I cannot 
bring myself iQ think that the decision I 


1876. | Civil 
have referred to ia correct. I do not see 
how the landlord, who has not determined 
the tenancy by a proper notice, can recover 
in ejeciment. Even in the case of a 
tenancy-at-will, it ia necessary under Eng- 
lish law that the will shonld’ be deter- 
mined (Doe versus Phillips, 10 Q. B., 180), ' 
where if was argued that the will was 
determived by bringing the action, but 
the Court held that it was not so. The case 
of aryot whose tenancy can only be. deter- 
mined at the end of the year b} a reasonable 
notice to quit, is a much stronger one. 

It seems to me impossible to consider such 
a ryot otherwise than as a tenant from year 
to year. I do not say that the incidents of 
_ the tenancy*are precisely the same as those 
of a yearly tenancy in England, but I cannot 
think that the ryot can be ejected without a 
proper notice to quit. l 

The case in the 23rd W. R., p. 449, is 
based upon the decision in the 20 W. R. 
40l ; but I am strongly disposed to think 
that the learned Judges did not there intend 
to lny down any proposition of law at all. 

I think that decision only carries out a 
suggestiou made by the Court for the benefit 
of the parties, and in order to avoid further 
litigation. 

The question being one of great impor- 
tance, I feel myself justified in referring to 
the Full Bench the question whether a ryot, 
whose tenancy can only be determined by a 
reasonable notice to quit expiring at the end 
of thg year, can claim to have a suit brought 
against him by his landlord dismissed on the 
ground that he has had no such notice, or 
whether in such @ case the Court ought to 
give a decree in favor of the landlord, fixing 
a date for giving up possession which shall 
be fair towards the tenant. 

The opinion of the Full Bench was deli- 
vered on the 14th Angust 1876. 

Garth, C J.—We are of opinion that, in 
the case of a ryot of the clasg specified in the 
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question referred to us, te, a ryot whose 
tenancy can only be determined by a reason- 
able notice to quit expiring at the end of 
the year, the ryot can claim to have a suit 
for ejectment brought against him by his 
landlord dismissed on the ground that he has 
had no such notices, 


The 6th April 1876. 


é? 


Present: 


The How’ble Louis S. Jackson and 
McDonell, Judges. 


W. F. 


Effect of new Kabooleut on twenty years’ 
occupation. 


Case No. 1369 of 1875. 


Special Appeal from a decision passed by 
the Judge of the 24-Pergunnahs, 
dated the 6th May 1875, reversing a 
decision of the First Moonsiff of Dia- 
mond Harbour, dated the 2nd December 
1874. 


Soorjomonee Dossee, and 
guardian of Ram Ruttun Napit, minor, 


(Defendant), Appellant, 


grandmother 


versus 


Peareemohuu Mookerjee, guardian and 


mansger of Rashbeharee Mookerjee and 
another, minors (Plaintiff) Respondent, 


Baboo Doorga Ram Bose for Appellaut. 


Baboo Ashootosh Mookerjee for 
Respondent. 


The presumption arising in favor of a tenant from a 
twenty years’ occupation, when if is supported by 
evidence, is not necessarily displaced by the discovery 
of a kabooleut bearing a subsequent date. Such a 
kabooleut 1s as consistent with the confirmation of a 
pre-existing rent as with the settlement of a new rate, 
and it is for the Court to balance the inferences drawn 
from the kabooleut against those ansmg fiom tke 
twenty years’ holding. 
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Jackson, J.—Ir appedre to us that the 
Lower Appellate Court ought not to have 
held that the presumption in the defendant’s 
favor aising from his having held for more 
than twenty yeargat an unchanged rate is 
rebutted by the existence of a sabsequent 
the 
terms of the kahooleut 


engagement, being a kabooleut for 
year 1245. The 
merely are, with certain customary stipula- 
tions, that, after measurement, the rent of 
the tenant las been ascertained to be so 
mach, and he thereupon promises to pay by 
certain instalments, and he no doubt does 
agree that the covenant shall have no effect 
unless approved by the Board of Revenue. 
If the presumption in favor of the defen- 
dant were of a less positive and forcible 
kind, it might be that the Judge would be 
at. liberty to balance the inferences which 
could be drawn from the kabooleut against 
those arising from the twenty years’ payment, 
but the law saying that the very payment 
for twenty years raises n presumption -of 
holding at an unchanged rent from the time 
the 
contrary be proved, that presumption is only 


of the Permanent Settlement unless 


displaced by positive proof to the contrary, 
aud we think, and we observe it has been 
held by another of our colleagues, that sqgch 
a knbooleut as that 
plaintiff in this case is as much consistent 


relied upon by the 


with the confirmation of a pre-existing rent 
as with the ‘settlement of o new rent 
We arein fact inclined to think that the 
knbooleut only ratified and continued the 
rent previously paid. Under these circum- 
stances, the presumption arising in favor 
of the defendant was not displaced, and the 
plaintiff therefore was not entitled to the 
has obtained. The 
judgment of .the Lower Appellate Court 


declaration that he 


will be accordingly reversed with costa. 
This judgment will apply to appeals Nos. 


1370 and 1372. 
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The 25th April 1876. 
Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Professional Fees—Exira-Professional Fees— 
Quality of Barrister, 


® Case No. 298 of 1874. 


Regular Appeal from a decision passed by 
the Recorder of Rangoon, dated the 
28rd July 1874. 


The Land Mortgage Bank of India, Limited 
(Plaintiffs ) Appellante, 


Versus 


Joho James Elmes (Defendant) 
Respondent. 


The Advocate-General and Messrs. W. 


Jackson and Morgan for Appellants. 


Messrs. Macrae and Remfrey 
for Responden t. 


Where a barrister randers services which go beyond his 
profession as a barrister, his incapacity to recover fees 
as a barrister does not extend to such extra-professional 
services; 20d where, as in Burmah, the law enables an 
advocate to recover fees, and a barrister acts both as 
an advocate and in other capacities, the remuneration 
claimed by him ought to be divided into two parts, and 
while, in that part of his services in which he aots as 
attorney, he should be allowed to recover fees not much 
in excess of those allowed in Calcutta, no atterney’s 
charges whatever should be allowed for that part of his 
services which are extra-professional ; the commission or 
other allowance made for such services being the only 
proper and a full remuneration for them. 


Jackson, J.—THE questions which we hive 
had to consider in this appeal are substan- 
tially two: first, is the defendant Mr. Elines 
as a barrister-at-law debarred from claiming 
remuneration for services professional and 
extra-professiong] rendered by him, or from 
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pleading and setting off a debt due to him 
on account of such services; and second, 
is the remuneration which he demauds in 
this case, and which, in large reduction of 
the Court below has 
nwarded him, excessive and unreasonable. 


his original claim, 


Upon the first of these questions, it is to 
be observed that, although Mr. Elmes 
describes himself at the head of his bill of 
costs and elsewhere as barrister-at-law, he 
was in fact employed os advocate of the 
Rangoon Court, law agent “and general 
man of business. In Rangoon, as the learned 
Recorder informs us, an “advocate” oidi- 
narily and necessarily combines the functions 
of counsel and enttorney, there being no 
attorneys in British Burmah; and the busi- 
ness entrusted to Mr. Elmes went far 
beyond the business of a legal practitioner, 
comprising the negotiation of contracts of 
eale and lease, interviews with the revenue 
officers of Government, employment and 
payment of engineers and surveyors, and sgo 
forth. In respect of these various services 
Mr. Elmes (having a considerable sum of 
money belonging to the plaintiffs in his 
hands) exhibited a bill of charges amount- 
ing‘(inclusive of commission) to Rs. 5,865- 
6 annas, out of which charges amounting 
in the aggregate to Rs. 2,218 have been dis- 
nllowed by the Court below. Out of the 
balance of about Rs. 8,647, no less than 
Rs. 2,250 are two lump sums payable ns com- 
mission on the letting and selling of the 
propegty in respect of which Mr. Elmes had 
been connected, nnd Rs. 25 more are his 
commission on the sale of a boiler. > It is a 
little difficult to see how Mr. Elmes’ q uality 
of . barrister-at-law precludes him from 
recovering these amounts if he has earned 
them. 

Upon the question of law we have been 
referred to these authorities: Kennedy v. 
Brown, 13 Scott, C. B., Krishna Ruo v. 
Mutu Kishen, 4 Mad., 244,and Shumsoon- 
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nissa Begum v. Carrapiet, Bonhier’s, 816. 
The first of these cases commands our fullest 
respect, aud the other two have our entire 
concurrence, but not one of the three is 
precisely in point. It appears to us to 
result from the two first-mentioued autho- 
rities that to produce the incapacity spoken 
of there must be the profession of barrister 
or advocate coupled with the right of adyo- 
cacy in the particular Court and the business 
In the 


third ease, so far as it bears on the matter 


of advocacy as the subject-matter. 


now under consideration, it was decided that 
the officer of the Court, an attorney, clothed 
with the character and deriving benefit 


from bis position as such, could not 
shake off his responsibility by undertaking 
business just beyond the local jurisdic- 
tion, In the observations made by Jackson, 
J. and by Colvile, C.J., we heartily 
agree ; but, in the present case, Mr. Elmes 
was acting both within the jurisdiction and 
in a cnpacity in which it seems not unusual 
to employ law agents or advocates in 
British Burmah. Except in one respect, to 
which we shall advert presently, it seems to 
us that Mr. Elmes styled himself barrister- 
at-law just as he might have styled himself 
LL.D., if he had happened to take that degree. 
We think, therefore, that Mr. Elmes is not 
precluded by his quality of barrister from 
setting up any debt which may be due to 
him by the plaintiffs. 

The next question, and one of some 
embarrassment to us, is, whether the charges 
which are actually made are such as the 
Court ought to sanction on the part of one 
of its officers as Mr. Elmes undoubtedly was, 
though the nature of his business was very 
comprehensive. The Burmah Courts’ Act, 
1872, in Section 59, provided that the fees to 
be received by any advocate should, at all 
times, be subject to the control and taxation 
of the Recorder, and that no fees should be 
recoverable by any advocate, unless they 
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should have been allowed after taxation. 
This provision indeed clearly points to the 
advocate’s capacity to sue for his fees, or 
claim them as a debt, and Mr. Elmes appears 
to us to have been merely nn advocate 
admitted to practice upon his qualification as 
a barrister. It has not been shown to us 
that any rules or scule of fees had ever been 
prescribed, which appears to usa fact much 
to be regretted, nor that any of the fees 
elnimed in this case (and some of them are 
undoubtedly fees proper to litigated business) 
had been taxed. 


The recent Act XVII of 1875 more par- 
ticularly provides (Chapter VII, Section 90) 
for the making of rules regulating the fees 
pryable to practitioners aud the control and 
taxation of costs, and it is to be hoped that 
time has not been lost in making salutary 
provision for the protection of suitors. 

We have said that we find ourselves 
embarrassed in dealing with this question by 
the novelty of the case and by the want of 
such local information as is necessarily pos- 
If we could 
discover the principle on which the learned 


sessed by the local tribunals. 


Recorder has proceeded in allowing or dis- 
allowing charges, and that principle was 
` reasonable, we should not think it right to 
interfere un appeal in a matter so much 
within the discretion of his Court ; but that 
principle is not appnrent to us, and we 
consider that, even after the deductions made, 
there are ‘still charges, such as the Court 
below ought not to have sanctioned on the 
part of its officer, These we shall very 
shortly state, but before doing so, we will 
refer again to an observation made at the 
hearing of the appeal to which at the time 
no satisfactory answer was given. It was 


asked why during all the time when these 


transactions were peading the Land Mottgage . 
Bank had made no enquiry as to Mr. Elimes’ | 


terms. 


to this objection may be found in the fact of 


ty 
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Mr. Elmes’ describing himself as barrister- 
at-law. He was manifestly not acting in the 
strict line of duty of a barrister, and much 
of the work which he undertook was, as we 
have already observed, quite beyond the 
legal province. The only significance, there- 
fore, which it was possible to attach to his 
using that title was, that if held out an 
assurance that in his dealings he meant to 
observe that fairness and honoutable atten- 
tion to professional rule which characterizes 
the Bar, and his instructions having been 
conveyed to him by a firm of attorneys in 
Calcutta, they may have considered that his 
charges would be regulated by the profes- 
sioual custom with which they were conveis- 


ant. P 


This being said, tbe principle which we 
think should be adopted is this. Mr. Elmes” 
remuneration should be divided into two 
parta, corresponding with his legal and extra- 
legal employment, and in that part of his 
legal employment, in which he acted merely 
as attorney, he should recover charges not 
very much in excess of those which an 
attorney here would receive, and that in the 
extra-legal part there should be no attorney's 
charges whatever allowed. If it be said 
that this is the principle which the learned 
Recorder intended to lay down in the passage 
which we read from page 13 of the Paper- 
book, viz. :—“ In dealing with the defendant's 
“bill, I have, therefore, to see what charges 
“relate exclusively to the legal work, aud 
“award a fair and reasonable remuneration 
“for it; and what, if any, are made for 
“ gervices which have reference to the sale 
“ of the property alone, and entirely disallow 
‘them, as the commission charged is the 
‘only remuneration he is entitled to for 
“them,” then we are bound to say that it is 
not laid down with sufficient precision nor 
carried out with sufficient strictness. Apply- 
ing the principle stated to itema 6, 13, 34, 
44, 47, 49, 52, Şi, 56, 59, 62, and 64 of the 


1876. | Civil 


THE WEEKLY REPORTER, 


Rulings. 335 





bill of costs (as shown in the margin), 
i Rs. 289 more 
atiuck out, and a very 


Further reductions. 


r Net rigid application 

18 84 : 

84 17 would probably bring 

44 17 about a still further 

47 17 

S 17 reduction. 

2 17 i 

54 17 We think ` the 

Be 17 plaintifs might very 

62 34 P : 
r a6 fairly demur to being 

= ——— asked to accept the 

Rupees 289 


award of the three 
gentlemen referred to, who, though doubtless 
honourable men, were all members of the 
same profession as the defendant and obvious- 
ly interested in, maintaining the very high 
charges to Which the plaintiffs objected. 

As tothe rate of commission which was 
stigmatized as exorbitant by the learned 
Advocate-Genern], we observe that this 

uestion does not seem to have been raised 
in the Court below, and that the rate ig 
apparently approved by the learned Recorder. 

It was also observed that there was nothing 
to show that defendant had brought vendor 
and purchaser together ; bu! seeing that plain- 
tiffs hnd no other representative on the spot, 
we think no doubt can arise as to that, and it 
is eo found by the Recorder. 

The plaintiffs were refused their costs in 
the Court below, inasmuch as the amount 
for which judgment was given was within 
the jurisdiction of the Court of Small 
Causes. We should have thought the plain- 
tiffs entitled to their costs notwithstanding 
but for the fact that, although Mr. Elmes’ 
claim was exorbitant, the Bank’s offer was 
equally unreasonable. They made no offer 
which Mr. Elmes could have accepted, and 
the Court’s decision was equally far removed 
from the ground taken by either of them. 
We, therefore, think we ought to vary the 
decree of the Court below so far as to 
declare that the plaintiffs are entitled to 
recover from the defendayt Rs. 935 in 


lieu of Rs. 646. The oder as to costs 


are | to stand, and each party to pay his own costs 


of this appeal. 


ey 


The 25th April 1876. 


Present: 


The Hon’hle Louis S. Jackson and W. E. 
McDonell, Judges. 


Mistake of Boundaries— Construction of Con- 
veyance—TIntention of the Parties— Hindu 
Widow's Power to grant Permanent Tenure— 
Her Interest in the Accumulatons and im the 
Income— Ratification by Reversioners—Limita- 
tron— Partition and Khas Possession. 


Cuse No. 45 of 1874. 


Regular Appeal from a decision passed by 
the Second Subordinate Judge of the 
24-Pergunnahs, dated the 9th Febru- 
ary 1874. 


Sreemutty Puddo Monee Dossee (Plaintiff) 
Appellant, 


VETSUS 


Dwarkn Nath Biswas and otherg 
(Defendants) Respondents, 


The Advocate-General, Messrs. W C. 


Bonerjee und R. T. Allan and Baboo 
Ashootosh Mookerjee for Appellant, 


Mr. J. T. Woodroffe and Baboos Ashootosh 
Dhur, Roma Nath Law and Sreenath 
Chunder for Respondents, 


Where by mistake a part only of the premises intended 
to be mortgaged is described in the deed, and would 
alone pass under a bill of sale in execution to the auc- 
tion-purchaser,—HELD, that the Court ought to inte fere 
for the rectification of the instrument, and that, regard 
being had to the intention and subsequent dealings of 
the agreeing parties, it onght to be ounstrued ns if it 


had expressiy and fully mortgaged and conveyed the 
entire premises in question, 
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Where a piece of Jgnd is held partly by a permanent 
lease and partly by an amulzama, granted almost sımul- 
taneously and intended eventually to be changed for a 
lease, and thereupon the whole piece of land is thrown 1uto 
one compound,and occupied, and new buildings are erected 
thereupon with the consent of the lessor, and there 
is no failure on the part of the lessee to comply with the 
terms of the grant, HELD, that the permanent grant is 
to be impliedly extended to the entre premises in ques- 
tion, notwithstanding that no lease was formally granted 
with reapect to the remaining portion as originally 
contem plated. 

It being doubtful whether the purchase of the land 
in dispute by the plaintiff's mother was made ont of the 
current income (in which case it is her self-acquired pro- 
perty) or out of accumulations of her husband’s estate, 
HELD (broadly following the principle laid down in 
Soorjeemonee Dasses v. Denobundo Afuiltck, 9 Moore, 
p. 128) that the purchase being made with monies derived 
from the income of her husband's €state then lying in 
her hands, she was competent to alienate her right and 
interest in whole or in part to reconvert them into money 
and spend it if she chose. 

Grose v. Amritomoyee (4 B. L R., O. C. J., p. 40) ex- 
plained and reconciled : and Gonda Koer v. Koeroodoy 
Sing (14 B. L. R., p. 164) distinguished. 

The plaintiff, having known the nature of the original 
grant, and herself recognised and acquiesced in the acts 
of the lessee, HELD, that she was bound by the acts of 
her mother, which as a whole resulted beneficially for the 
estate; and that in any case she was precluded from 
questioning them now by the law of limitation, the 
present suit having been brought more than 12 years 
subsequent to the death of the mother. 

The Appellate Court is competent to deal with the 
point of limitation as being one of pure law, although 
it may not have been entertained by the Court below. 

HRD, that ın a suit for partition like the present one, 
the land in dispute being in the exclusive possession of 
a single co-sharer, should fall as a whole in the share of 
one or other of the co-owners, and not be sub-divided 
among them. 


Jackson, J.—TuxeE plaintiff brought this 
suit against five persons, of whom the first 
four were the sons of one Muthoor Mohun 
Biswas, deceased, and the fifth is Jugo- 
dumba, the widow of Muthoor Mohun, and 
the only sister of plaintiff herself. The suit 
was for declaration of the plaintiff's title 
jointly with her sister to 18 beegahs of 
land, for ejectment of the defendants, for 
partition of the land into two equal parts, 
for khas possession of one-half share, mesne 
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profits and costs of suit under the following 
circumstances. It was alleged that one 
C. B. Stewart had taken, by interchange of 
pottah and kabooleut, from Rash Monee 
Dossee, at a rental of Rs, 169 per annum 
18 beegahs of land, being part of purchased 
Innds owned and held by the said Rash 
Monee (mother of plaintiff and of defendant 
No. 5); that on the death of Rash Monee, 
the plaintiff and defendaut No. 5 as her heirs 
succeeded in equal shares to the property left 
by her, and «that Stewart continued to pay 
to her (plaintiff) and to her sister o 
the rent reserved in the pottah, till his death 
in 1271, from which date no rent had been 
paid to the plaintiff, wheçeby she became 
entitled to khas possession, and “endeavoured 
on th Chyet 1274 to euter on such posses- 
sion, but was obstructed by Muthoor Mohun, 
who, in collusion with defendant No. 5, his 
wife, remained in wrongful possession till 
he died, after which his sons, the defendants 
1 to 4, in like manner, kept wrongful posses- 
sion, and therefore this suit. 


The main answer to this plaint was that 
of Jugodumba, defendunt No. 5. Her alle- 
gations were the following :—that Stewart 
had taken, along with other pieces of land 
from other owners, 5 beegahs from Rash 
Monee under a mourosee pottah ; had thrown 
all this ground into one compound and built 
thereon a large house with out-offices ; that 
the plaintiff’s assertion of the area taken 
being 18 beegahs was false ; that Stewart 
in May 1868 mortgaged the whole land and 
premises to Mr. Peterson, who (after the 
death of Stewart) sned upon his mortgage 
and obtained an order for the sale of the 
property which was knocked down to her 
husband Muthoor Mohun on the 27th August 
1867 for Rs. 27,000 ; that he got into posses- 
sion and enjoyed the property till his death, 
when the defendants, his sons, succeeded ; 
that they first made a gift to her of a small 
portion of the ground, and three of them 
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afterwards made her a gift of the remainder, 
whereon the defendant had commenced ang 
was then proceeding with the erection of 
a large temple, on which at the commence- 
ment of the suit a large outlay had already 
been incurred; that she consequently as 
represevtative in title of Stewart was law- 
fully in possession as mourosee mokurureedar ; 
that all questions relative to the partition of 
joint property between her and the plaintiff 
had been determined by a partition suit and 
decree in the High Court, Orifjnal Jurisdic- 
tion, and that moreover from the ground in 
question having become mixed up with the 
ground obtained by Stewart from other 
sources partition was impossible; that con- 
sequently if the land in question was to be 
the subject of any fresh decision as to parti- 
tion, it ought to be assigned as a whole to one 
or other owner in the geueral division; that 
plaintiff was not entitled to khas possession 
but to her share of the rent, which she could 
have whenever she pleased. 


, Two only of the other defendants (Nos. 2 
and 3) filed a written statement. They 
generally confirmed the allegations of their 
mother ; they likewise spoke of the land as 
consisting of 5 beegahs, but did not make 
the specific statement on that head which was 
(The Court below 
thinks this difference was designed, the men 
baving a fear of the penalties of perjury 
from which a purdanusheen woman might 
be supposed to be exempt. We think this 
conjegture ill-founded and attach uo import- 
ance to the variation.) The defendants, 
moreover, all alleged that plaintiff had re- 
ceived rent from the mourosee mokurureedar 
after he acquired Stewart's rights by purchase. 

It may be mentioned here that plaintiff, 
after she had lodged her plaint, applied for 
an injunction to restrain the defendant Jugo- 
dumba from proceeding with the erection of 
her temple, stating that if she (plaintiff) 
succeeded in her suit and gpt possession, it 


made by their mother. 


would be repugnant to her feelings as a 
Hindoo to pull the temple down, and that 
consequently to continue the buildivg would 
be a continuance of waste. This application, 
however, on cause being shown, was refused. 

Subsequently after hearing evidence, the 
Subordinate Judge, in au elaborate and able 
judgment, dismissed the plaintiff’s suit. 

We think it unnecessary to set forth in our 
judgment the various issues which were 
framed and enquired into, because some of 
“hem are now immaterial, and others may, 
with convenience, be stated differently and 
m different order. 


The Court below found in short that 
Stewart had taken 13 and not 5 beegnhs 
from Rash Monee, 5 under a regular moku- 
ruree pottah, and the remainder under an 
amulnamah, which was to have been ex- 
changed for a pottah after final measurement 
of the land, but that no such further steps 
had been taken, the tenancy continuing on 
That 
Stewart had given a mortgage to Peterson, 
but by mistake the deed of mortgage ouly 
operated on Stewart's land other than what 
had been taken from Rash Monee; tkat the 
Court had ordered a sale of the property, 
but that by a like inadvertence, the 
Registrar of the Court, in its Original 
Jurisdietion, had only sold, that is, his 
deed only conveyed the like portion; that 


the footing of the amuluamah. 


in consequence the defendants had not 
acquired any title, but that plaintiff was not 
thereby entitled to re-enter, the title being 
still in Stewart’s representatives. He found 
that plaintiff had received no rent since 
Stewart’s death, but held that such failure 
gave her no right to re-enter. Being there- 
fore of opinion that plaintiff was not entitled 
to khas possession, but that the defence 
had not been wholly honest, he dismissed 
the suit but without costs. 

The plaintiff appealed to this Court, and 


the appeal came on for hearing first on the 
48 
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25th January 1875. On that occasion it 
was contended, and as we thought with 
reason, that it was material to enquire 
whether Rash Monee had power to grant 
the pottah and amulnamab, and for the 
reasons stated in our interlocutory order of 
that day, we sent the case down for a 
finding on that issue. This point was 
considered very fully and discussed nt great 
length by the Subordinate Judge with the 
result that he found it not proved that 
Rash Monee had no anthority to grant the 
lease, and that he found circumstances which, 
in his opinion, fully jrstifled the grant. 
He reported that, with reference to this 
part of the enquiry, a plea of limitation had 
been raised ; but that, conceiving himself pre- 
cluded by the terms of our order, he had 
The 
plnintiff, appellant, thereon filed her objec- 


not heard the parties on that question. 


tions to such finding, and the appeal came 
on again for hearing on the 7th December 
last. 


It may be taken as undisputed now that 
Rash Monee gave Mr. Stewart n pottah 
for 5 beegahs in 1859, and an nmulnamah 
for 8 beegahs more in April 1860, aud that 
it was their mutual intention that the whole 
13 beegahs should be held by Stewart 
as a mourosee and mokururee holding, and 
that Stewart occupied and paid rent accord- 
ingly to the time of his death in June 1864 ; 
that Muthoor Mohun Biswas bought what- 
‘ever was sold under the Court’s order, and 
that in consequence he got possession of 
the land in dispute. Finally that Jugo- 
dumba is now clothed with whatever rights 
Muthoor Mohun acquired. 


‘The material questions in this appeal 
are, it seems to us, the following :— 


lst—Does the defendant Jugodumba 
completely represent in estate Mr, C. B. 
Stewart ? 


2nd,—Did Stewart hold all -the land 


including that to which the amuloamah 
relates by a mourosee mokururee tenure ? 


8rd.—Had Rash Monee power to grant 
such tenure ? (and this enquiry raises the 
question of ownership of the Innd whereof 
these 18 beegahs formed a part). 


4th.—Has the plaintiff recognized and 
ratified Rash Monee’s act by the reception 
of rent or otherwise ? i 

5th.—If these two.questions be deter- 
mined in the negative, is the present suit 
out of time? 

6¢h.—If the tenure be not valid, is the 
plaintiff entitled to a partition and to imme” 
diate possession of a moiety ? 

As to the first of thesq@ questions, it is 
doubtless true that the morignge deed in 
favor of Mr. Peterson contained by specifi- 
cation or boundaries only that portion of 
his Pittaghur premises which he bad pur- 
chased from the Biswas zemindars, being 
13 out of the 26 beegnhs, or, to describe it 
in a different way, the other half of the 
compound from that now in dispute, but 
we entirely concur with the Court below 
in thinking that Stewart intended to mort- 
gage, and that Peterson intended to take in 
mortgage, the whole compound and build- 
ings standivg on it, and that the defect in 
the deed, undiscovered by the parties, arose 
from the mistake, and it must be said the 
want of care, of the attorneys who drew 
up the deed, and who for this purpose re- 
ferred only to the English conveyance which 
gave Stewart title as to 13 beegahs without 
examining the Bengali document which 
gave him title to the remainder. It should 
be added, however, that the mistake was 
greatly promoted by the identity of the 
Biswas zemindsura who conveyed the 138 
beegahs in question with the superior land- 
lord of Rash Monee under whom the two 
other principal portions were held, 

It is also true that the conveyance executed 
by the Regisigar on the Original Side to 


t 
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Muthoor Mohun carried on the mistake by 
using the same terms as those contained in 
the mortgage deed which indeed was nataral 
and inevitable, unless the Court, at the 
time, had ordered otherwise. But it is no 
less clear that the Court intended and 
ordered the sale of the entire mortgaged 
premises in the same manner as the mort- 
gagor and mortgngee mutually understood 
themselves to be dgaling with the “whole 


Jand and premises. 


This consequently appears to us to be 
precisely one of those cases in which the 
Court would, if called on, interfere for the 
rectification of instraments which imper- 
fectly carryeout the intentions of the parties 
agreeing, and we shall therefore treat these 
instruments as if they had fully and 
expressly mortgaged and conveyed the 
whole of his premises, such a course being 
moreover in accordance with the behaviour 
of Stewart’s own representatives who sur- 
rendered up the whole of the premises after 
the eale ond have never since questioned 
the effect of it as a transfer of the whole 
property ; nor is the price paid by Muthoor 
Mohun at all an element for consideration 
Though less by a good deal than 
what Stewart had spent, it was not incon- 


here, 


siderable, nor was the depreciation greater 
than is common in such cases. Moreover, 
Muthoor Mohun was not a party to the 
suit, and had no share in bringing on the 
sale, aud he bought at a public auction. 
This question, therefore, we decide in favor 


of the defendants, 


Upon the second point, we are clearly of 
Opinion that the amulnamah for 8 beegahs is 
, now as much binding on Rash Monee and 
her heirs as the pottah for the 5 beegahs 
first granted, It was undoubtedly in con- 
templation to execute a fuither and formal 
pottah after measurement, but Rash Monee 
did not think fit to measure. Stewart did 


ull that he was called upon to do. He 
paid the consideration, he afterwaids paid 
his rent. He was allowed to enclose the 
whole area, and he finally built his house 
and out-buildings partly on the land in 
dispute, and he certainly would not have 
built in that position at all, unless he had 
been assured of his grant in perpetuity, 
We are, therefore, of opinion that Rash 
Monee, as far as she could, conferred upon 
Mr. Stewart a mourosee mokururee right 
which extended to the whole 13 beegahs 
held by her. 


We come now to consider whether such 
act of Rash Monee was valid and is a good 
answer to the pluintiff’s claim to re-entel, 
aud in connexion with this issue it has beou 
debated whether the property of which the 
18 beegnhs formeda part was included in the 
husband’s estate or was Rash Monee’s stree- 
dhun,— whether it was purchased out of the 
income of the estate or out of accumulations, 
—whether Rash Monee distinguished her 
separate estate and kept separate khattas and 
accounts thereof, and so on; and plaintiff has 
coutended that if the property in question 
was purchased out of accumulations of the 
income, or if not, as part of the income 
converted. into land’ and so impressed with 
property, it 
meiged in the corpus of the husband’s 


au immoveable permanent 
estate and so was beyond the power of a 
Hindoo widow to alienate, for that the grant 
of a mourosee mokururee tenure was as 
much an alienation in the eye of the law 
as if she had sold the land out and 


out. 


It is clear that Rash Monee was for many 
years in the enjoyment as widow of au 
estate yielding little, if anything, short of 
65,000 rupees yearly, and possibly more.’ 
This is stated we find by a witness of the 
plaintiff's own as the income of the Calcutta 
property alone. The price paid for the 
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property in question was a little over rupees 
10,000, or less than a sixth part of the year’s 
income. Itis not very clear whether Rash 
Monee had any property of her own besides 

If 
Evi- 
dence has been offered to show that she bad 


what she inherited from her husband. 
she had, it probably was very small. 


separate accounts, and the conclusion perhaps 
cannot be very certain. If the property 
was not purchased with private funds of 
Rash Monee’s own, there are certainly no 
materials for a determination whether she 
bought it out of current income or out of 
accumulations, the former is quite as possible 
as the latter. But we are inclined to think 
this enquiry unimportant, and to base our 
decision, if necessary, on a broader and 
clearer ground, viz., that Rash Monee having 
purchased this land (if she did so) with 
monies derived from the income of ber 
husband’s estate then lying in her hands, 
was competent afterwards to alienate her 
right and interest in whole or in part, to 
reconvert them into money and spend it 
if she chose. We are indeed prepared to 
go so far as this, but it ig unnecessary in 
this case, because the act of Rash Monee was 
in fact highly beneficial to the estate, for 
she not merely obtained a bonus which come 
back into the coffers of the family, but 
secured a large rent payable for ever. It 
must be observed, indeed, that the position 
of the plaintiff as to this matter in the latter 
stages of the suit is very widely shifted 
from the ground which she took in the 
plaint. The litigation has been a remarkable 
instance of the cropping up of fresh points, 
themselves in turn giving rise to new 
objections. But we havé not thought it 
proper to limit the investigation as it seemed 
best to consider every point which could be 
‘soggested,—the case being likely to be 
cntried as far as animosity and the possession 


of ample means would dictate. 


According to the language of the plaint, 
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the property out of which these 13 beegahs 
were granted was “the purchased rent- 
“ bearing and rent-free as well as mourosee 
“ and mokururee lands owned and held by 
“the liate Rash Monee Doasee,” to which, 
“on the death of our mother aforesaid, I and 
“ the co-sharer defendant No. 5, as her heirs, 
“ succeeded in equal shares to the properties 
“ left Py her.” Not a word is here said of 
the property being part of the father’s 
estate, but it is trented as Rash Monee’s 
absolute property to which the plaintiff and 
the defendants, as her heirs, had succeeded. 
But is the mourosee lease granted by Rash 
Monee from any point of view invalid 
as against her daughters, gnd particularly 
as against one of them only ? “It appears 
indeed that, on the death of the widow, 
the daughters take absolutely, and if the 
widow has exceeded her powers, they may 
avoid the alienation in like manner as other 
reversioners may. But has the widow in 
this case exceeded her rights ? 


Let us consider the case first as one of 
purchase out of current, i.e. the year’s 
income, as we have said 
probable, It in that case becomes her 
self-acquired property obtained with money 
which unquestionably was hers to spend 
if she thought fit. If she had squandered 
the whole amount on frivolous pleasures 
or bestowed it on her father’s relatives, 
the heirs would, according to a current of 
had nothing to 


appears very 


modern decisious, have 
complain of. She has not done sd,» but 
she has spent it in Jand, of which the bulk 
has been allowed to descend to the heirs. 
As to the particular portion she has aliened 
a part of the owner's right in terms very 
advantageons to the heirs. But Mr. 
Advocate-General contended that by con- 
verting the money into land she made it 
irrevocably part of the corpus. We find 
no authority for this contention. 

But we canycouceive a case in which 
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the widow having no present occasion for 
‘spending monies but foreseeing one after 
the lapse of a year or two, had thought 
it advisable to invest the money temporarily 
in land, can she, when the anticipated 
occasion arrives, resell the land and take 
the money, or can the heirs step in and 
say, “No? 
“brought this money into the corpus of 
“the estate by conyerting it iuto land, and 
“to sell the land now will be waste which 
“ we are entitled to restrain ?” - 


You have unintentionally 


We will next take the case of accumu- 
There is in IX Moores Indian 
Appeal cases, theease of Soorjo Monee Dossee 
v. Dino Bundhoo Mullick, in which the 
Judicial Committee held that the appellant 
was “entitled absolutely in her own right 


lations, 


“to all such interest and accumulations as, 
“ since the death of Suroop Chunder Mullick, 
“has or have arisen from the one-fifth 
“part of the 
“she is before declared to have 
“ entitled.” 


accumulations to which 


been 


In the later case of Genda Kooer v. 
Kooer Oodoy Singh, XIV Bengal Law 
Reports, page 164, the Lords there sitting 
showed some disposition to recede fiom the 
last mentioned ruling, yet their Lordships’ 
refusal to apply it to the case then before 
them was based on grounds of distinction 
which do not exist in the present case, 
this being a Bengal cuse, and the heirs of 
Rash Monee herself being identical with the 
heirs of her husband. 


There is a case more directly in point, 
being that of Grose v. Amritamoyee Dossee, 
‘IV Bengal Law Reports, Original Civil 
Jurisdiction, page 40, in which Mr. Justice 
Macpherson clearly holds that there is a 
distinction accumulations ard 
income, and observes that therg ia no authority 


between 
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which permits the widow to deal with 
accumulations as she may with income. 


It is to be observed that this was an 
appeal heard by Peacock, C. J., and Mac- 
pherson, J., and the Chief Justice is silent 
on this point os he held the agreement 
of to be invalid on other 
grounds. The case of Soorjomonee Dossee 
appears to have been cited in the argument, 
but is not noticed by Macpherson, J. But 
what are accumulations 


complained 


in the view of 
Not surely the accidental 
balances of one or two years of the widow's 
income, but a fund distinct and tangible, 
There is notbing whatever in this case 
to indicate that any such fund ever liad 
been formed or had existed, and we see 
no reason to suppose that accumulations 
had ever arisen, except that the widow 
may have spent in some years more, in 
others less, and in that sense the savings 
of the less costly year might be an accumula- 


these cases ? 


tion to meet the charges of the next; and as 
already observed there is not eyen technical 
“waste.” The dealings of Rash Monee with 
the property should, we think, be considered 
as a whole, and in that light, they result 
iu a material increase both of property and: 
of income to the heirs, 


And if the evidence for the plaintiff on 
this point proved much more than it does, 
we should still hesitate inthe face of her 
own declaration in the, plaint. On this 
point also, therefore, we find for the defen- 
dant. 


The next question is that of ratification 
or adoption by the plaintiff of the act of 
Rash Monee. We think in the first place 
there can be no doubt that plaintiff knew 
the nature of the first pottah at any rate, 
and the plaint seems to show that she or 
her advisers believed the whole 13 beegahs 
to have been granted by the pottah, The 
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The 27th April 1876. 


Present: 


The Hon’ble Lonis S. Jackson and W. F. 
McDonell, Judges. 


Judgment- Debtor —Inheritance—Decree-holder. 
Case No. 370 of 1875. 


: è 

Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Fureed- 
pore, dated the 20th September 1875. 


Mr. N. P. Pogose (Decree-holder) Appellant, 
versus 


© 
Fukurooddeen Mahomed Ahsan, alias Ali- 
mooddeen Chowdhry (Judgment-Debtor) 
Respondent. 


The Officiating Advocate-General 


Mr. C. Gregory for Appellant. 


and 


Baboo Sreenath Doss for Reapondent. 


F Where a judgment-debtor becomes by inheritance 
, one of the decree-holders in respect of the same pro- 
; perty, ora share in it, the effect of the inheritance, 
either as toa part or as to the whole of the decree is 
to extinguish it pro tanio, 


` Jackson, J.—In this case it is sufficient 
to say that we concur in the view taken by 
the Sabordinate Judge. We considered for 
a moment whether it was possible to make 
any distinction between the capacity in 
which, Azim Chowdhry was the judgment- 
debtor and that in which he became one of 
the decree-holders as representing his də- 
ceased wife; but it appears to us that the 
consequence as regards that share in the 
decree is the same as it would have been if 
he had purchased the whole or a part. 

We think the effect of inheritance as to 
a part or as to the whole is the extinction 
of the decree pro tanto. The appeal is dis- 
missed with costs, five gold gohurs, 


, 
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The 3rd May 1876. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Review of Judgment—Fresh Evidence. 
Cuse No. 1664 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Moorshedabad, 
dated the 4th Alay 1875, reversing a 
decision of the Moonsiff of Jungypore, 
dated the 25th February 1875. 


Mr. C. G. D. Betts and others (Plaintiffs) 
Appellants, 


CETUS 


Bonsi Mundul (Defendart) Respondent. 


Mr. R. T. Allan and Baboo Bhowanee 


Churn Dutt for Appellants. 


Baboo Anund Gopal Paleet for Respondent. 


Where a suit under the Rent Law was dismissed, and 
the Moonsiff granted a review of judgment on fresh 
evidence without satisfying himself that it had been 
out of plaintiff's power to produce such evidence at 
first, HELD, that the Moonsiff had acted illegally and 
without jurisdiction, and that the Subordinate Judge 
was right ın reversing his judgment after the rehearing, 
but that the decision did not prejudice plaintiff’s liberty 
to appeal from the original decision. 


Jackson, J.—Tuis was a suit by the 
landlord for khas possession or ejectment 
of the defendant, his ryot, 

The defendant pleaded, amongst other 
things, that by occupancy for more than twelve 
ears he had obtained what is called th 
right of occupany and he could not be ejected 
and this plea of his was made out in the 
judgment of the Moonsiff, who accordingly 
dismissed the plaintiffs suit. 

After the suit was dismissed, the plaintiff 
tendered some additional evidence, and with- 
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out affording ppoof to the satisfaction of 
the Moonsiff that such evidence was not 
within his power to produce at the time of 
the suit, he succeeded in obtaining a review 
of judgment. Thereupon further investiga- 
tion took place, and finally the Moonsiff, by 
a second judgment, gave the plaintiff a 
decree. That decree not being commen- 
surate with the plaintiffs claim, both parties 
were dissatisfied and appealed against it, and 
both the appeals came before Baboo Amrito 
Lall Chatterjee, the Subordinate Judge. 
He firet took up the appeal of the defendant, 
and finding that the petition of review had 
been admitted improperly and contrary to 
the ruling of the Full Bench in XI Bengal 
Law Reports, page 423, he entirely set aside 
the second judgment of the Moonsiff, and 
declared that the suit should be dismissed 
as it was done by the Moonsiff in the first 


instance. 


It is contended before us that the Lower 
Appellate Court ought not to have set aside 
the judgment in review, inasmuch as the 
defendant had not made effectual objection 
to the reception of that petition. Now it 
ia shown to us, however, that the defendant 
did all that he could by making a petition 
of objection to the admission of the review. 
Tt is clear from the ruling of the Full Bench 
that the defendant could at that time do 
nothing more, the order of the Moonsiff 
granting the review being final, although the 
decision itself is open to appeal. It was 
on the occasion of the appeal that the defen- 
dant renewed his objection, and the Subor- 
dinate Judge was therefore quite right in 
interfering with what the Moonsiff had done 
illegally and without jurisdiction, and revers- 
ing a judgment go obtained. This special 
appeal, therefore, must be dismissed with 
costs. 

Mr. Allan has represented that in that 
case his client will have no remedy as regards 
the first objection by which the suit was 
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dismissed. We might not perhaps be much 
disposed to sympathize with him in that 
matter, but as at present advised we are 
inclined to think that the plaintiff may make 
au application to the Lower Appellate Court 
for lenve to appeal against the judgment 
originally pronounced, and the Court may 
thereupon, if it thinks fit ın the exercise of 
its discretion, admit the appeal, regard being 
had & the mistaken „ proceedings whith 
But 
this is a matéér wholly within the discretion 
of the Lower Appellate Court. 


followed upon the petition of review. 


The 3rd May J876. 
< 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Rejection of Plaint under Sec. 15. 
Case No. 1600 of 1875. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of the 
24-Pergunnahs, dated the 17th June 
1875, reversing a decision of tha First 
Moonsiff of Alipore, dated the 9th Jan- 
uary 1875. 


Sreemutty Shoovankurry Dabee ( Plaintiff) 


Appellant, 
versus 
e 
Dwarka Nath Mookerjee (Defendant) 
Respondent. 
Baboos Ashootosh Dhur and Mohinee 


Mohun Roy for Appellant. 


Baboo Doorga Mohun Doss for 
Respondent. 


The extraordinary powers conferred on High Courts 
by Sec, 15 are only exercised when, firstly, there has 
e 
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been a capital error in the judgment of the Lower Court} 
or secondly, the plaintiff has entitled himself to special 
interference. The rejection of an application under 
Sec, 15 does not necessgily amount to a decision on 
the meiits, Where a suit for rent was thrown out by a 
Moonsiff and subsequently thrown out by a Small Cause 
Court, and in eithe: case the High Court refused to 
interfere unde: Sec. 15, but a different Moonsiff in- 
terpreted the second oider of the High Court as a 
Variation of the fust, avd entertained the suit HELD, 
that though the action of the High Court did not affect 
the merits, yet, as plaintiff, had a substantial claim, the 
second Moonsiff did right in receiving it. 


Jackson, J.—Tux only queftion which 
we are called on to decide in this case is 
whether the Judge was right in holding that, 
under the circumstances, the, Moonsiff had 
authority to entestain the suit, It was a 
The 
plaintiff at first sued to recover this rent in 


suit by the landlord to recover rent. 


the Court of one of the Moonsiffs of Alipore, 
who threw out the plaint—returned it, we 
are told. The plaintiff then being given to 
understand that the proper Court for suing 
was the Small Cause Court of Sealdah, went 
The Small Cause Court, in turn, 
threw out the plaint, and the plaintiff then 


there. 


came to this Court and applied for an order 
under Section 16 of the High Court's Act, 
directing the Moonsiff to receive the plaint. 
Upon that application, the Court did not 
think fit to make any order. 
case, precisely similar, the plaintiff afte: wards 


In another 


applied to the High Court for a similar order 
on the Sinall Cauge Court. That application 
was also refused. This suit was then again 
presented in the Court of a different Moon- 
sif of Alipore, and it being objected that 
the suit had been once thrown out, and that 
the plaintiff had unsuccessfully moved the 
High Court in the matter, the Moonsiff 
seemed to have held that, although the 
High Court had refased to make an order in 
accordance with the plaintiff's first prayer, 
yet that, by afterwards refusing to make a 
similar order on the Small Cause Court in a 
‘ike case, the High Court hagin fact varied 


its own decision in the matter of the pre- 
vious npplication. He, therefore, entertained 
the suit and gave judgment for the plaintiff. 
One of the defendants appealed, and the 
appeal was tried before Mr. Cornell, tho 
Officiating Judge of 24-Pergunnahs, Mr. 
Cornell tiied the appeal merely on the 
point of jurisdiction. He considered in the 
first place that the order of the fourth 
Moonsiff, who had rejected or returned the 
plaint, debarred the first Moonsiff from after- 
wards entertaining the snme point. He also 
considered that the order of the High Court, 
refusing to direct the Moonsiff to receive 
such plaint, ought to’ have guided the first 
Moonsiff, and he consequently threw out tho 
plaint. Now it is necessary to observe that 
both the Courts appear to have quite mis- 
apprehended the effect of the order of the 
High Court refusing to interfere under Sec- 
tion 15 of the Statutes, That is a Section giv- 
ing extraordinary powers to the Court, at least 
it has been so interpreted ; and it ia one ou 
which the Court never acts unless it is 
satisfied of two things: firstly, that there has 
been a capital error in the judgment of the 
Court below which is complained of ; and in 
the next place that the plaintiff has entitled 
himself to the special interference of thig 
Court. It, therefore, consiantly happeng that 
an order under Section 16 is refused by this 
Court, not thereby importing that the action 
of the Court below lins been right, but simply 
becnuse the application has not been made 
under circumstances which would induce this 
Court to exercise its extinordinary powers. 
The Additional Judge was, therefore, wea 
think, wrong in considering that the order 
of this Court, dated the 18th of March 1874, 
ought to liave had any influence with the 
Moonsiff in dealing with this suit. The 
question then remains whether the Moonsiff 
was precluded by the act of the former 
Moonsifl—whether he was his predecessor, 
strictly speaking or not—from refusing the 
49 
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plaint. It is. clear that the plaintiff bas 
been put to very great hardship. He had 
a claim for rent against the defendants. 
From the judgment of the Moonsiff, dated 
the 9th of January 1875, it would appear 
that that wasa just claim. 
out first by one Court and then by another. 
The only mistake that he seems to have made 
is that he did not, upon the rejection of the 
first claim by the Moonsiff go to the Districts 
We think such a mistake 
on the part of the plaintiff ought not to debar 


Judge in appeal. 


him from having an enquiry into his suit ; and 
as the plaint was received by the subsequent 
Moonsiff and the suit was enquired into 
upon its merits, if appears to us that 
the Additional Judge ought not to have 
` entertained the technical objection, but ought 
io have tried the appeal on the merits and 
seen whether anything was due to the 
plaintiff from the defendants or not. We 
reverse the judgment of the Lower Appellate 
Court, and direct the appeal to be tried on 
It may be remarked that the 
Moonsiff succeeding afterwards to the juris- 
diction possessed by the former fourth Moon- 
siff might, without any serious stretch of his 
powers, entertain by way. of review the 
application aud try this suit, He was not 
debarred from doing so by any previous 
appeal, and if we understood him to have 
dealt with it in that way, we should not 
certainly be disposed to interfere. Tho costs 
of this appeal will abide the result. 


its merits. 


He has been shot 





The 17th May 1876. 


Present; 


The Hon’ble A. G. Mnepherson and E. G. 
Birch, Judges. 


Rent Suit—Rate fixed under Act VI ( B.C.) 
of 1862 s. 10. 


Ouse No. 745 of 1875. 


Spectal Appeal fiom a decision pasatd 
by the Subordinate Judge of Zillah 
Rungpore, dated the 9th of January 
1875, modifying the decree of the 
Moonsiff of Bhotemarry, dated the 21st 
of February 1874. 


Hurry Sankar Patwarie(Defendant) 
Appellant, 


versus 


Sheikh Badha Chowdhoory (Plaintiff ) 
Respondent. 


Baboos Mohini Mohun Roy nnd Sharoda 
Charan Mitter for Appellant. 


Mr. C..Gregory and Babon Girija Sankar 
Majoomdar for Respondent. - 

In order to object to the proceeding of the Collectors 
under Bec. 10 of Act VI (B.C.) of 1862, the proper course 
for the ryot 18 to appeal to the District Judge, and not 
wait until the zemindar brings a suit for arrears of 
rent on the basis of the rate fixed by the Collector. 

The arrears of rent due for more than three years 
before the institution of the suit HELD to the barred. 


Tue plaintiff sues the defendant for 
rent, at the rate fixed by the Collector, on 
the 2th June 1870, ina proceeding under 
Section 10 of Act VI (B.C.) of 1862. ` 

It may.be doubted whether the pi oceedings 
of the Collector were regular, and whether 
they might not have been set aside by the 
defendant Hury Sankar and the other 
tenants whose rates of rent the Collector 
recorded in those proceedings, if they had 
come forward’ and~ objected at the proper 
time and place. They preferred however 
to remain ouk of sight, and to ignore all 


y 
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notices and summonses served upon them, 
and to allow the Collector to proceed as he 
did; and they failed to take the means 
which the Inw prescribes for setting aside 
such proceedings, for they uever appealed 
against the Collector’s order. 


No doubt a landlord is placed in a very 
difficult position, when the tenayts combine 
against him aud withholding all informa- 
tion, refuse to appear when the Collector 
proceeds to ascertain the rates of rent pay- 
able by them. ‘Tenants would, however, do 
well to bear in mind, that it is possible to 
abstain over much (so far as their own 
interests are concerned) from acknowledg- 
ing or appearingein auy proceeding which 
parties may take against them with a view 
And in the 
present instance, the defeudant has possibly 


to enforcing their rights. 


considerably dumaged his own interests by 
the obstinate course he pursued. 

The defendant urges now that the pro- 
ceedings before the Collector were all bad. 
But if they were, he ought to have appenl- 
More- 


over, the Collector’s jummnbundi has been 


ed agninst them at the proper time. 


accepted as the basis of at least three decrees 
for rent which have already been made iv 
other suits, and, in one of these suits, the 
defendant Hury Sankar was apparently a 
defendant. 

Independently of this, however, there is 
on the record evidence (apart from the 
Collector’s jummabundi) as to the 
of rent payable ; und on that evidence also 
the Subordinate J udge finds that the 
defendant is liable to pay rent at the rate 
which he has decreed. The Subordinate 
Judge is satinfied with this further evidence ; 


rateg 


and we in special appeal cannot question his 
finding, as there is undoubtedly some evi- 
dence to support it. 

So far there is uo reason why we should 
interfere with the decree of the Lower 
Appellate Court. = 


But as to the only ground of appenl 
mentioned in the memorandum of appeal 
filed by the appellant, viz. that the plain- 
tiff’s claim is barred except as regards the 
reut which accrued due within three years 
of the institution of the suit, we think 
that the decision of the Subordinate Judge 
is wrong. All rents which necrued due 
more than three years before suit 
and the decree must be 


were 
cl arly barred, 
altered accordingly. 

The parties will bear their own costs of 


this appeal, 





—, 


The 23rd May 1876. 
Present: 


The Howble L. S. Jackson and 
W. F. McDonell, Judges. 


Construction of Potta— Conditions for Iesetile- 
ment— Occupancy and Jotedary Rights— Enc- 
lon on exmry of Lease. 


Cause No. 108 of 1875. 


Regular Appeal fiom a decision passed by 
the Judge of Zillah Moorshedabad, 
dated the 21st January 1875. 


Ranes Shocrut Soondry Dabea (Plaintiff) 


Appellant, 
versus 
Mr. Chatles Binny, Mr. Robert Jardine, 
Mr. John Skinner, Mr. J. R. Bullen 


Smith, Mr. T. H. Wardie, of the fiim of 
Messts. Jardine, Skinner and Co. (De- 
fundants) Respondents. 


Bahoos Mohinee Mohun Roy, Sreenauth 
Doss wid Kissory Mohun Loy for Appel- 
lnuts. i 


Mr. R. T. Allan and Baboo Bhowany 
Churn Dutt for Respondents. 


Hern, that no farmer can, dmingthe term of his lease, 
create for bimpelf a sub-teuure which 19 to endure after 
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the lease expires to the prejudice of the owner whose 
locum tenens he is; and that no occupancy or jotedares 
rights, which relate to a specific extent of land, could 
be acquired in respect of an undivided share of an estate: 
Where, upon a consideration of the terms set forth in 
the lease, it was found to be a stipulation that the jote 
was not to terminate ipso facto with the conclusion of 
the ijara, but that it was open to the parties to make a 
fresh agreement in respect of the land upon the quan- 
tity and rents being measured and asaeased in accordance 
with the productive power of the land: HELD, that the 
plaintiff was entitled to a decree for khas possession, the 
stipulation being extremely uncertain in its character, 
and the defendants having done nothing for years in 
1esponse to the proceedings taken by the plaintiff. 


Tars was a Ranee Shoorut 
the gentlemen 
of Messrs. Jardine 
Skinner and Co., to recover khas posses- 
sion of certnin lands, the elnim being Inid 
nt Rs. 54,068-7 annas. The plaintiff is 


the owner of a share which is deseribed as 


suit by 
Soondry Dabea against 


composing the firm 


the 2 annas 16 gundahs share of Pargunnah 
Lushkerpore Burro, Turuff Hissa, within 
which are certain mouzahs, and it is the plain- 
tiffs share of the rents and profits of 
21,000 bighas of chur and accreted lands 
within that pergannah to which the pire- 
The plaintiff stated 
the defendants took an 
ijara of her in 
those mehals for a term of five years, ex- 
piring in 1276, and that a pottah and a 
kobooleut were executed on that occasion, 


gent 
that, 


suit relates. 
in 1272, 


settlement zemindari 


containing a stipulation which is the sub- 
ject of principal controversy in the pre- 
sent case. That stipulation is, that the 
defendants were to hold these lands by 
way of jote—the rent of Rs. 609-4 nnnas 


baviug been received in respect thereof, 


and included in the ijara rent of Rs. 
4,417. The agreemént went on to say 
that, on the expiration of the term of 


the ijara, “a pottah and a kobvoleut will 
“be given and taken in respect of the 
“jote with reference to the quantity of 
‘land and the amount of rent, which will 
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“be established to belong to your niş 
“share, in accordance with the productive 
“power of what the land will be found 
“to be in quantity upon a measurement 
If I do not take a 
“ pottah and give a kobooleut within two 
“months after the fixing of the rate of 
“that land, you will manko a settlement 
to which I shall not be 


e a agi E 
“able to make any okhjection’? Now itis 


“of the said chur. 


“with others, 


alleged that the term of the ijara having 
expired as before mentioned at the end of 
1276, the plaintiff did, in 1279,—it appears 
from the notice that it was on the 15th 
Paus 1279,—inform the defendants that she 
had mensured the lands gand found the 
area to be 21,818 bighus, being about 900 
Vighas more than the quantity previously 
estimated, and the rent to which she de- 
manded in respect of her share of the 
land amounted to Rs. 4,005 upon the whole. 
There were two notices, one of which related 
of the 
viz., 1414 bighas ; aud the other notice 
related to the remninder. ‘The defendants 
refused to come iuto this arraugement and 


to na portiou lands claimed, 


made no offer of their own, and cousequently 
the plaintiff endeavoured to reduce the land 
into khas possession. ‘Thereupon there was 
2 case under Section 530 of the Criminal Pro- 
cedure Code in the Court of the Magistrate 
of Junghipore, which ended in an order 
made in favour of the defendants. The 
“ As the 


“defendants have no right whatever tẹ hold 


plaint concluded in these words: 


“the land, I beg to bring this suit for the 
“khas possession of it by evicting the 
« defendants, laying the claim at Re. 54,068-7 
“the actual value of the said land.” 


The defendants put in their written state- 
ment, in which they alleged, amongst other 
things, that they held the share of the 
plaintiff and of certain other co-sharers in 
a legal jotedary right, having. as they said, 
a mowrory jot% iu respect of certain co- 
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sharers, who are specified. They were 
alleged that, having held the lands in dispute 
in jote right for upwards of 12 yearg since 
their formation, they had acquired a right 
of occupancy, aud could not be evicted. 
They further disputed the mensurement and 
the rates, and they said they had been and 
were still ready to take pottah at a 1easou- 
able aren and jumma. They dented that 
the plaintiff had takan khas possession, anid 
prayed that the suit might be dismissed. 
The suit came on for trial before Mr. Field, 
the District Judge of Moorshedabad. He 
framed six issues, of which he first tried 
the fourth and the fifth, viz., “was there a 
“jotedary holdigg by defendants of plain- 
“ offs share, antecedent to, independent of 
“and not merged in, the interest conferred 
And 
“ guch a jotedary holding, has it ripened into 


“by the ijara lease,” if there were 
“aright of occupancy.” 

Upon this Mr. Field’s finding was, that 
ihe defendants had a jotedary interest in 
plaintifPs share antecedent to the ijarah 
lease und not merged therein, but he also 
found that the defendants acquired no right 
of occupancy. He then proceeded to con- 
sider whether the plaiutiff was entitled to 
oust the defendants, and amongst other things 
he considered whether the plaintiff had 
taken the proceedings which in his opiuion 
were material with reference to the clause 
in the ijara pottah and kobooleut previous 
to ejecting the defendants. The issue which 
the Jadge framed on this point is noticeable, 
beéauge it appears to us to contain n miscon- 
ception which led to an error in the deci- 
sion. He says: “ was there sucha breach 
“of the conditions contained in the kobooleut 
‘of the 14th Jyet 1272 as entitles the 
“plaintiff to evict.” Iu bis view the plaiv- 
tiffs claim rested upon some breach of con- 
ditions to be performed by the defendants, 
which breach had to be made out before the 


plaintiff could succeed. pon that the 


d 


Judge. came to the conçlusion that the 
plaintiff had not really aud fairly measured 
the lands in dispute; that the pretended 
measurement had been made behind the 
back of the defendants; that the rutes 
had not been properly ascertained; and 
holding that it was not the business of 
the Court to go into the question of rates 
or decide what is the proper coustruc- 
tion to be put upon the stipulation that the 
rates are to be fixed according to the produc- 
tive powers of the soil, he finally obser ves :— 
“Tam of opinion that plaintiff has not ful- 
filled her share of the ugreement ; that she 
has not made a measurement in a manner 
reasonable in itself and fuir to the defend- 
anta, and I think that the defendants were 
justified in refusing to accept a pottah and 
execute a kobooleut at the rent fixed thus 
arbitrarily by the plaintiff. The defendants 
were ready and willing to have the rent 
fairly assessed. They sent their servants, 
and intimated this to the plaintiff. J, there- 
fore, am of opinion that they have com- 
mitted vo breach, and that plainnff cannot 
So 
he dismissed the plaintiffs suit. The plaintiff 
appeals, contending that she has pretty well 


eject them on the giound of a breach.” 


made out her right of evicting the defend- 
ants, and the defendants have made n crogs- 
appeal, being dissatisfied with the fiuding of 
the Judge in respect of the nature of thetr 
holding. It appears to us that the nature of 
the plaintiff's suit was very simple and vely 
clear, She was the undisputed zemindar 
of the lund in suit; she alleged that the defend- 
uuts bad no title whatever to retain posses- 
sion of the lauds. She recited the provisions 
of the ijmah lease and the stipulations in 
favour of the defendants, which stipulations 
she said the defendants had not acted up to, 
and therefore were not competent to rely 
She, therefore, asked the Court to 
give her possession of the lands. The defend- 
ants’ case in substance was two-fold ; firstly, 


upon. 
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that they had a bond fide valid subsisting 
right of their own in the land irrespective of 
the ijarah lease, and, secondly, that they were 
protected by the stipulations in the lease, and 
could not be ousted by the plaintiff. Now 
taking the first branch of the defence first, it 
appears to us clear from the evidence, as well 
as from the law in the case, that the defend- 
ants could have no valid jotedary right or 
sight of occapancy. It is snid vaguely that 
the occupancy of the defendants iu the land 
in question commenced about 5 and 20 years 
ago. The precise origin of that occupancy 
is not stated. 

when it began. 


It is not shown precisely 
No grant, lense or other 
document is prodaced, nor is there anything 
to show in what any more than at what time 
the occupancy originated. But it is amply 
shown that before the formation or the re- 
formation of the land to which this dispute 
relates, which took place about 5 and 2U 
years before the bringing of the suit, the 
defendants were already in possession of the 
pergunnah and the edjoining mehals under 
ijarah which they held of the entire Pergun- 


nah Lushkerpore. Their first farming 
lease of that pergunnah, it is said— 
and no later date is suggested—was 


granted in the year 1252, which is anterior 
to the alleged time of, the formation of 
these lands. At any rate it seems an 
irresistible conclusion that the occupaucy of 
the defendants in these lunds was connected 
with and arose entirely out of their tenure 
No other 


origiu is either proved or so much ns sug- 


as ijardars of the prrgunnah. 
gested. That being so, the canse falls under 
the repeated decisions of this Court, that no 
farmer or leaseholder can, during the term 
of his lease, create for himself a sub-tenure 
which is to endure after the lease expires to 
the prejudice of the owner whose locum 
tenens he is during tho time of his lease. 
But even if that were not s0, it is impossible 
to see how the defendants could have 
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acquired either a right of occupancy or a 
jotedar’s right iu respect of an undivided - 
share of an estate. I can only say that I 
never heard of such a thing in ,my life. 
Jote is a term of very wide nnd vague 
signification, snd whatever right may be 
conferred by it 1elates to a specific tangible 
extent of laud. 
tion of jote or the right of occupancy to the 
right to collect rents eas co-sharer in ah 
estate. Itis clear, therefore, that the defend- 
ants really had no light which they could 
maintain aguinst the will of the plaintiff in 
these lands beyond that which is founded 
on the stipulation contained in the ijarah 
pottah and kobooleut. ° 


I never heard the applion- 


It is necessary, therefore, to ‘enquire into 
the nature of that stipulation. and to see 
how far it can be pleaded as a defence to 
the present suit. The words are as I have 
already read, and they seem to Import that in 
regnrd to the lands to which they related, 
the jote, at least the occupancy which is 
there described as being held as a jote, was 
not to terminate ipso facto with the con- 
clusion of the ijarah, but that it was open to 
the parties to make a fresh agreement in 
reguid to that land with reference to the 
quantity and the rents which miglit be 
ussessed upon it in accordance with the 
productive power of the lands. Nothing is 
snid as to the mnanner in which the rents 
were to be assessed or the mensurements to 
be effected. Nothing is said as to the term 
for which the proposed pottah nnd oboo- 
leut were to subsist. It is, therefore, a stipu- 
lation which it would be extremely difficult 
to apply fur the benefit of the defendants. 
But we should certainly be disposed to do 
all we could in that direction if the defend- 
ants had given us the least assistance. 
Now it seems that in respeot of the arrange- 
ment to be made the pluinuff took the 
initiative. She made in some fashion or 
other a measurement, assessed rent, and 


` 
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served the defendants with notice. The 
defendants, no doubt, at once replied to this 
notice objecting to the measurement, object- 
ing to the rates, and saying that they were 
quite willing to give what was a fair rent, 
andinviting n mensurement in their presence 
nnd ascertainment of the rent. But they 
They had been in possession 


of the Innd, as they themselves ea 


did no more, 
, for 
upwards of twenty years, and they knew 
therefore precisely what the land consisted 
of, what the aren was, what different kinds 
cf land were comprised in it, and what upon 
the .whole would be a fnir and equitable 
rent. Neither in answer to the plaintiff's 
notice, nor qa answer to this suit, nor up to 
this date, have the respondents ever breathed 
one single word on the subject. They kept 
in their own breasts all the knowledge they 
possessed, and simply made professions of a 
readiness to come to terms which were reason- 
nble. 
cumstances, we have no menns of assisting 
the defendants. The plaintiff, on the other 
hand, it seems, has done all that she could 
do; she waited for three years after the 
expiry of the ijarah lease before she gnave 
notice to the defendants, and nllowed the de- 
fendants to occupy at the.old rate, which was 
very much less than what was now demand- 
ed. After that she waited for two years 
more before she brought the present snit, 


It seems to us that, under the oir- 


and finally about six or seven years have 
vow elupsed since the termination of the 
ijnray, and the defendants are still holding 
atthe rate of Rs. 609 that which the plain- 
tiff claims to be worth Rs, 4,000. Having 
regard simply to this circumstance, it appears 
to us that the defendants had already had the 
full beuefit which they could have derived 
from the stipulation in the ijarah pottah. 
They could not have required the plaintiff 
to give them the land for more than five 
years, nor could they have expected to hold 
the land at anything to bg so favorable a 
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rent as that at which they have been so long 
enjoying. That being so, it appears to us 
that no terms could be fairer than those 
offered by the plaintiff to-day hefore the 
Court. The stipulation on which the defend- 
ants relied being extremely uncertain in its 
character, and the defendants having done 
nothing to show what would be fair and 
reasonable in the case, we think we have no 
choice but to reverse the judgment of the 
Court below, and to order the plaintiff’s suit 
to be decreed. I should add that, in respect 
to a portion of the land in dispute, which is 
snid to consist of 1,000 bigals out of the 
21,000 and odd bigahs in the whole chur, 
it appears that that isin the actual cultiva- 
tion of the defendants, The plaintifi’s 
vakeel, in arguing the case, stated that it was 
not the desire of the plaintiff to obtain khas 
possession of such land by means of this 
decree. We think, therefore, that the decree 
should be limited to putting the plaintiff in 
possession of her rights as zemindar, s0 that 
she shuld be ennbled to collect rents from all 
occupying ryote, and that any question as to 
lands held -by the defendants in person 
should not be affected by the present decree. 
As to the costs, we think that regard being 
had to the plaint, to the finding of the 
Judge in respect of which we see no reason 
to differ as to what took place in the mea- 
surement, the suit should be decreed without 
costs in the Court below, but the plaintiff 
should be entitled to her costs of the present 
appenl, 


Civil 


+ 


352 


The L2th June 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. : 


Sale of Estate— Recovery of Purchase- Money — 
Register of Mutations. 


Case No. 1735 of 1875. 


Special Appeal froma decision passed by 
the Judicial Commissioner of Assam, 

' dated the 21st May 1875, affirming a 

' decision of the Officiating Deputy Com- 
missioner of Durung, dated the 2nd 
April 1875. 


Gedeera Kolita (Plaintiff) Appellant, 


VETSUS 


Debendro Narain Konwar (Defendant) 
i Respondent. 


Baboo Roop Nath Banerjee for Appellant. 


) Baboo Bykunt Nath Doss for Respondent. 


* Where a person purchased certain lands under a deed 
of sale, in which the vendor undertook to apply to the 
? Revenue authorities for the transfer of the lands to the 
. name of the vendes, and did so, and both persons 
clearly undeistood what they Avere doing: HELD, that 
the refusal of the Revenue authorities to ente the pur- 
chaser’s name in the mutation register did not consti- 
_ tute a ground for cancelling the sale, and recovering 
- “the purchase-money, 


Macpherson, J—We cannot interfere in 
this case. 
The suit is brought to recover the pur- 
_ chase-money paid for certain lands sold by 
the defendant to the plaintiff, who complains 
that his name has not been registered in the 
Collectorate, and that possession has not 
been given to him as agreed. 
Both the Lower Courts have dismissed the 
suit. The Lower Appellate Court finds that 
the defendant did not act in bad faith or 
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intend to give n wrong description of the 
property sold: that the plaintiff examined 
the land before he concluded the purchase, 
and knew thoroughly what he was buying : 
and that the refusal of the Revenue autho- 
rities to register the name of the plaintiff in 
lieu of that of the defendant is no ground 
for instituting thos suit. 

The bill of sale executed by the defend- 
nnt is to the following effect: “. . . I 
“have sold to you for Rs. 1,698. thirty-five 
“ beegnha, &@, homestead lands ; 345 beegahs 
‘“‘culturable lands ; 6 beegahs, &c., faringuti 
“lands ; and 568 beegahs jungle lands, being 
955 beegnhs, &c., in all, as well as 44 
“beegahs, &c., taken on thegoceasion of the 
“ survey measurement in exchange of lands 
“of other mouzahs, &c., in all 1,000 beegahs, 
“numbered 249 in the Zowzee, aud situate 


“in mouzah, &, standing in my name and 


“settled with me for twenty years in 1266 
“at half rate, bearing sudder jumma of 
“ Rs. 65-1-10. I have this day applied for 
“the registration of your name. I therefore 
«give this writing that you continue to hold” 
“uninterrupted possession of the said land 
“from generation to generation by getting 
“your name registered and by being entitled 


“to alienate, &a. . 2” 


The plaintiff taking under such a kobslah 
as this, knowing what he was buying, and 
being content with the defendants having 
applied for mutation of names in the Col- 
lectorate, it seems to me ‘that he is not 
entitled to cancel the contract and defhand 
back his putchase-money, merely because 
difficulties have occurred in getting the 
The plaintiff 
chose to buy and to pay the purchase-money, 


transfer of names completed. 


before the exchange of lands had been 
effected, and before he knew 
whether the Revenue authorities were pre- 


actually 


pared to register his name in’ the manner 
proposed by him. Having done so, it is for 
him to take such &teps as may be necessary 


` 
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to obtain full Of course the 
vendor is bound to render ull assistance in 
his power, 


possession. 


The appeal is dismissed with costs. 
Morris, J.—I concur. 
fact that the plaintiff knew perfectly what 


It is found as a 


he was doing, when he contracted to buy the 
property, aud that there was no misrepre- 
sentation of fact or of boundaries on the part 
of the defendant. ‘Fhe Suivey authorities 
had already measured off the 44 beegahs 
odd which they proposed to add to the 
parent estate in exchange for detached lands 
of nn equal amount elsewhere. ‘Their pro- 
posal to this effect had been submitted to 
Government, bum not yet acceded to when 
the plaintiff agreed to take the entire 1,000 
beegahs of which these 44 beeguhs odd 
formed a part, and paid down the money, 
On the day that the deed of sale was exe- 
cuted and the money paid, the defendant 
made the necessary application to the Collec- 
tor to register the property in the nnme of 
the plaintiff. He, the defendant, thus did all 
thatit was incumbent upon him to do, and 
all that the plaintiff thought it necessary for 
him to do. In this state of things, the 
subsequent refusal of the Collector to register 
the property in the name of the plaintitf was 
a contiugency which neither party appears 
to have contemplated or as least provided for 
in the deed of sule, It may be, as the Judi- 
cial Commissioner says, the arrangement 
was that detached lands should be given in 
the ewent of Government not giving up the 
44 beegalis odd asked for. At any rate the 
defendant is in no way to blame for the 
refusal of the Collector or for the conse- 
The 
plaintiff took the property on the understand- 
ing that defendant would apply for registra- 
tion, and as the defendant did this, he, the 
plaintiff, must suffer 


quences attendant upon such refusal, 


the consequence of 
making u premature bargain. 
=} 


The 7th March*1876. 


Present: 


The Hou’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Partition—Separate Use of Portion—Privaie 
Agreement. 
° 


Case No. 192 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 13th May 1874. 


Baboo Lalljeet "Singh fand others (Defend- 
ants) Appellants, 


Versus 


Baboo Raj Coomar Sing (Plaintiff) 
Respondent. 


Mr. M. M. Ghose and Baloo Chunder 
Madhub Ghose for Appellants, 


Mr. Branson and Moonshee Abdool PBaree 
fur Respondent. 


Where an applicant for the partition of a joint un- 
divided estate holds any portion of it for his own 
private use under a private agreement, HELD that the 
whole estate, including such portion of it as has ben 
separately enjoyed, must be biought into account before 
the partition can be effected. 


Jackson, J.—Tuis is a suit by a son, 
being a Hindoo subject to the Mitakshura 
The defendants are the 
father of the plaintiff, a brother of his who 
The 


plaintiff first brought a suit neuinst his 


law, for pardon, 
appears to be a minor, and the m ther, 


father and brother only for partitiun of the 


ume property as fur as tLe immoveable 
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property was concerned, in which he alleged 
that he was entitled to a one-third share, and: 


he obtained a decree accordingly in the 
District Courts; but, on specinl appeal, the 
case coming before a Division Bench of this 


Court, it was held that the mother was a 
necessary party; that the plaintiff was not 


entitled to the one-third share he sued for in 
that suit ; pad his suit was dismissed, but 
without prejudice to his right to bring a 
fresh suit making all the interested persons 
parties thereto. The present suit is the 
consequence of that decision. The claim in 
the present suit has been very greatly swollen 
by the inclasion of moveable property, houses, 
and so forth, bringing the value of the 
claim from something below Rs. 5,000 to 
Rs. 12,4382. The by 
Baboo Muthoora Nath Goopto, the present 
Subordivate Judge of Bhaugulpore, who 
framed the following issues :—firat, whether 


or not Section 7 of the Civil Procedure 


suit was heard 


Code bars any portion of the suit; secondly, 
whether or not the plaintiff has relinquished 
his right to demand partition ; thirdly, 
whether or not the plaintiff has a right to 
demand partition of personal prdperty ; fourth- 
ly, whether or not the plaintiff is in posses- 
sion of any personal property ; and fifthly, 
whether or not the plaintiff is entitled to 
partition free of religious charges. As to 
the personal property, we may dismiss that 
part of the case by saying that in the judg- 
ment of the Court below, which is not 
seriously disputed here, the evidence of both 
sides has beeu held to be of no value at all, 
and therefore that part of the case may be 
fairly put out of the question. As to the 
religious charges there is no serious question 
either, and we do not think it necessniy tha: 
our judgment shall refer to that part of the 
case, nor has the appellant here raised any 
question as to Section 7 of the Code of Civil 
Procedure. The second issue framed by the 
Court below originated in the thiid para- 







graph of the defendants’ written statement, 
“The plaintiff 
“has no right for getting partition of the 


which is in these words:— 


“ property mentioned in the plainte The 
“ plaintiff has relinquished the claim regard- 
“ing partition during the life of the defend- 
“ant No.1. Oue Mouzah Jeojlenpur, together 
“ with kamatland, hns been given to him for 
“his personal expenses and is still held by 
No doubt th#t paragraph may be 
readas menning that the plaintiff has depriv- 
ed himself of the, right of partition by the 
act of relinquishment which the defendants 


“him.” 


seemed prepared to prove by the production 
of a chitta dated the Ist Chyet 1276, 
ptinted at page 15 of the erper-book. 
Regarding this ‘chitta in the light of a 
formal instrument of relinquishment, the 
Subordinate Judge held that it came within 
the purview of Section 17 of the Registra- 
tion Act of 1866, and that for want of 
registration it was not receivable in evidence, 
and this decision of the Subordinate Judge 
affects to a considerable extent the other 
parts of the case, because when it was propos- 
ed to ask the witnesses for the defendant 
any question relating to the grant of any 
villages to the plaintiff for his maintenance 
and the like, such questions were stopped 
by the Court ns relating to a matter in 
respect of which an arrangement had been 
come to between the parties under a written 
ngreement. The result is that evidence ag 
io some material points bas been shut out 
by the course taken. It appears to us, and 
ag far as we can see, the Coart’below nleo 
came to the conclusion that Mouzah Jejlea- 
pur had, 
plaintiff, and remaiued in his possession from 


in fact, been made over to the 


the time when the litigation commenced. 
It is also admitted in our’ presence by both 
parties that this mouzah is on ancestral 
property, and the learned Counsel for the 
appellant, who represents all the defendants 
to the suit, likey ise states that the monzahs 
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which are shown both by this chitta and by 
the petition of the defendants, printed at 
page 19 of the paper-book to have been 
made over to the younger brother for his 
maintenance, are also ancestral properties. 
We have no doubt that in order to entitle 
plaintiff to partition of the ancestral pro- 
perties, he shall have to bring into hotchpotch 
also that portion of the ancestral property 
which, by the previous arrangement, is in his 
hand for the purpose of his separate use. 
Considering the judgment recorded in this 
case at the previous trial by the Division 
Bench of this Court, and considering the 
arguments before us today, we see mo reason 
to doubt that, awa matter of law, the plaintif 
is entitled to a fourth share of what he 
claims in the joint ancestral property; but 


we are also of opinion that the decree should 


not have been given to him for that fourth 
share without taking a strict necount of the 
whole joint ancestral property including that 
which hus been in his possession. We think, 
therefore, that the decree of the Court below 
should be so far varied as that the whole 
property should be tukeun into account, and 
there should be an enquiry as to the extent and 
value of that property, and, upon that being 
and 
be a proceeding for coming to a partition. 


a~certained determined, there should 
This must also include the two mouzahs 
which appear to have been made over to the 
The whole should be 


brought into account, and the share of the 


younger biother. 


plain must be given to him after taking 
As the defendants 
have not desited that their separate shares 
should be defined nud ascertained, it willtnot 
be for the Court to do that. The question 
remains as to the costs, aud as to that the 


@. . . 
all into consideration. 


order that seems to us proper to mnke is 
that the plaintiff in this case should bear his 
own costs throughout, and pay two-thirds 
of the costs of the defendants leaving the 
father to pay the remainder of such costs. 


r 
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The 25th April 1876. 


Present : 


¥ 
The Hon’ble Louis Jackson and W. F. 
McDonell, Judges. 


Separate Enjoyment of Share. 
Case No, 204 of 1874. 


Regular Appeal from a deciston passed by 
the Judge of Midnapore, dated the 29th 
July 1874. 


Joy Nurain Givi (Plaintiff) Appellant, 


— 


VETSUS 


Goluck Chunder Mytee, father and guardian 
of Grish Chunder Mytee, minor, and others 
(Defendants) Respondents. 


Messrs. J. T. Woodroffe aud R. T. Allan 
and aboos Kalee Mohun Dass and Ram 
Churn Mitter for Appellant. 


Babocs Mohinee Mohun Roy, Umbica 
Churn Bose, and Bhowanee Churn Dutt 
for Respondents. 


2 


Where the surviving sharer in an estate sought to be 
put in possession of his co-sharer’s portion, as manager 
on behalf of the latter's widow, on the ground that, 
though the deceased co-sharer had made efforts to 
reduce his share to distinct possession, those efforts 
had not been completely successful when he died, and 
he could not therefore be said to have had a separate 
enjoyment of the said share: Arup, that as tho 
deceased co-sharer had done all that was possible to 
obtain separate possession, and it was only the opposi- 
tion of the plaintiff that has obstructed him, it would be 
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allowing plaintiff to benefit by the wrong he had done 
to give him possession; and that the share of the 
deceased co-sharer must be held to have passed to 
those to whom, though not his immediate heirs, he had 
been taking steps, when he died, to devise the possession 
of it, ^ 


Jackson, J.—TuHE questions to be deter- 
mined in this appeal are 1s¢:—Was Shib 
Proshad and ara the members of his family 
subject to the law of Mitakshara or of Ben- 
gal? 2nd—Was Shib Proshad, at the time of 
his death, legally separate in estate from Joy 
‘Narain or not? 8rd—Did he make the will 
propounded in favor of his sister’s son? 
4th—Is that will operative? Sth—Ought 
the plaintiff to be put in possession as mana- 
ger or otherwise ? We think on the first 
issue, though the evidence is uot of the most 
satisfactory kind, that the family is shown 
to be governed by the Mitakshara. It 
appears to have migrated from the south, 
and the district of Midnapore being border 
Jand, the probnbilities are in favor of this 
The Judge, was of this opinion, and 
we eee no reason to differ from him. On the 


view. 


second question, it is clear that Shib Proshad 
had been, for some years, since 1272, sepa- 
rate in food, and had left his paternal home 
on account of his cousin Joy Narain’s ill- 
usage and denial of his rights. He brought 
a suit eventually to establish these rights, in 
which he wus successful, though it was con- 
tested by Joy Narain up to the Privy Council. 
He seems to have taken refuge with his 
sister’s husband, Goloke Chunder Mytee, the 
father of the infant Grish Chunder, and to 
have been assisted and supported by him 
while the litigation continued. He applied 
to execute his decree, but this application 
was resisted by Joy Narain, and while the 
appeal to England was peuding, Shib Proshad 
died, and Joy Narain at that time applied to 
the Court to have Shib Proshad’s widow 
Taramonee put ou the record as respondent, 
alleging hei to have succeeded by right of 
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inheritance. An order was eventually made 
in favor of Grish Chunder Mytee, through 
his father Goloke Chunder. Shib Proshnd 
thus endeavoured by all means in his power 
to reduce to possession his distinct 8-annas 
share divided or undivided ; he separated 
himself in food from his unj.et kinsman ; 
he incurred expenses on his e*parate account, 
and figally he did what he could to transmit 
the specific share to one*near in blood, though 
But it is said that 
he never reduced his share into possession, 


not his immediate heir. 


that separate enjoyment is essential before 
separntion with its legal consequences can be 
established. We have been referred to the 
following cases, amongst otfera, V Weekly 
Reporter, page 78; IX Weekly Reporter, 
page 61; XII Weekly Reporter, page 510. 
As to the cas» in V Weekly Reporter, that 
is just one of the class of decisions which 
are overruled by the judgment of the Judi- 
XI 
Moore, page 92. Inu IX Weekly Reporter, 
it was held, no doubt, by the late Mitter, J., 
that the Court would not consider 


ciul Committee in Appovier’s tase, 


there 
hind been a separation unless there had been 
But 


a very different couse from the 


enjoyment of the several shares. 
that was 
present, nnd we muy be quite sure that acute 
and able Judge would never have allowed 
the plaintiff to profit by such a plen when 
had 
declared his intention, but done every thing 


the deceased co-owner not merely 
that lay iu him to carry it out, and when 
the failure to do so was entirely the *result 
of plaintiffs own determined opposition, 
That, as the District Judge observes, would 
be to allow the plaintiff to benefit by his 
The ere in XII Weekly 
Reporter was a certificate case, and we think 
Mr. Woodroffe, 
indeed, threw it out that Shib Proshad might 
havé chosen to live jointly with the plaintiff, 


own wrong. 
the decision inapplicable, 
but Joy Narain, cynical as he hus been 
throughout, neter ventured in his lengthy 


` $ 
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plaint to make any such suggestion. It is 
sald that if we hold Shib Proshad to have 
been legally separated, we shall be going 
beyond Appovier’s case, a thing which ought 
not to be done ; but we think that is not sa, 
and that we are mérely applying the prin- 
ciple of that case to one in which thé Judicial 
Committee would have applied it themselves. 
And, moreover, we think it pretty clegr that 
at the time of Shib* Proshad’s death, Joy 
Narain himself regaided him ag separate in 
estate, otherwise a man go keen as he 
manifesily is, would never have informed 
the Court that the widow had succeeded, 
but would himself have jumped at the suc- 
We |idtd, therefore, that in this 
case there was separation in estate between 
Joy Narain and Shib Proshad, and that 
since the decision in favour of the latter, 
Joy Narain knew himself to have been hold- 
ing in severalty. Our determinntion of this 
issne would be enough to put the plaintiff 
out of Court, but we think it will be well to 
give an opinion on the points which remain. 
As to the will, we agree with the District 
Judge that it was really made by Joy 
Narain, and that he made it with all hig 
genses about him. There is no reason to 


ceasion. 


disbelieve such of the subscribing witnesses 
as have been exnmined ; and the Sub- Regis- 
trar’s testimony, which is, of course, nbove 


all suspicion, is strongly corroborative of the. 


It is said that all the 
witnesses have not been examined, nor hns 


canse for the will. 


their fibsence been accounted for. But the 
vakeels of the Midnapore Court are doubt- 
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do. 
with his cousin, and had only succeeded 
after yeats of litigation, nnd at the cost of 
much money, labour and anxiety in estab- 


He had carried on a’ life-long struggle 


lishing his own rights. Could he see, with- 
out anxiety, hig affairs pass into the hands 
of three helpless females, his wife, mother, 
and daughter? Is it not’ probable in the 
highest degree that he would take a step 
which would not only convey the property 
to a mnie descendant, but would ensure the 
active support of Goloke Mytee, who had 
already been for long his mainstay, aud who 
was in circumstances to carry on any further 
contest that might be necessary ; aud lastly 
this instrument has the assent, and acquie- 
scence of those who would otherwise be the 
immediate heirs, and but for the will would 
We think also that 
this instrument must have full effect ; it is, 


‘now tauke the estate. 


in fact, a will, a disposition of property to 
operate on and after the death of the maker. 
It consequently required no etamp, and the 
fuilure to obtaiu registration is immaterial. 
But even if this were otherwise, we should 
not easily be satisfied that it could be tight 
to give the plaintiff possession as manager, 
and to place at his mercy in a certain sense 
the unprotected family of the mau whom he 
did his best, through many years, and many 
Courts, to keep out of his rights, This 
arrangement, if under any circumstances n 
necessity arose for putting the estate under 
manngemeut, would be the last that 
should be inclined to sanction. 


we 
In point of 
fact, however, the question does not aise. 


less better acquainted with principles of The infant is entitled, and his father is his 


positive law than they are with the correct 
mode of presenting a case, and it probably 
never occurred to them that it-was necessary 
to do more than examine such wiinesses as 
It 


must be borne'in mind, too, that what Shib 


would suffice to prove the document. 


Proshad is said to have done is just what 
in the circumstances he woytd be likely to 


3 


natural and proper guardian and the best 
protector of his interests. The plaintiffs 
suit therefore failing upon all points, was, 
we think, properly dismissed, and this appeal 
is nlso dismissed with costs, 

This judgment disposes of the miscelluno- 
ous appeal No. 296 of 1874, which we regret 


having kept so long in abeyance. 


858 Civil 





The‘3id May 1876. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


È 
Partition— Rectification of Partition.  " 
Case No. 1647 of 1875. 


Special Appeal from a decision passed by 
the Additional Judge of Backergunge, 
dated the lst June 1875; affirming a 
decision of the Second Moonsiff of Maqa- 

` reepore, dated the 80th December 1873. 


Tripoora Soondaree, for self and as guardian 
and stepmother of Chunder Kant Roy 
and others, minors (Defendant) Appel 


lant, 
versus 


Gopal Nath Roy (Plaintiff) Respondent. 


Mr. J. T. Woodroffe and Kashy Kant Sen 
for Appellant. f 


Baboo Grija Sunkur Mojoomdar for 
Respondent. 


Where a member of a Hindu family, which had once 
been joint, claimed to be putin possession of a certain 
portion of the estate of which he complained he had 
been dispossessed during minority, and the opposite party 
denied the reality of the partition under which the 
claim was advanced, and urged that an earlier pm ti- 
tion had taken place in which plaintiff's father had 
acquiesced : HRLD, that a person on attaining to majority 
could not contest an arrangement in which the person from 
whom he inherited had during his minority acquiesced ; 
and that where a property had been divided, and one 
of the sharers was dissatisfied with the result, he could 
bring a suit to have the ‘division entuely revised, but 
` was not at liberty to ask for a rectaflcation of a small 


portion of the divided property. oy 


Jackson, J.—TueE present suit is brought 
by the plaintiff Gopal Nath Roy, who Was a 
member of a Hindoo family which had been 
joint, against certain other members of the 
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snme family. Tbe suit was valued at Rs. 
80, md was designed to obtain possession of 
a certain share of the land and tanks apper- 
taining to Bagbari; the specific prayer in 
the plaint being to obtnin possession of a 
1 anna 6 gundas 2 cowries 2 krants share 
of the lands Nos. 1, 4, 5, 6, 7 and 9, and the 
tank No. 10 stated in the map. The plain- 
tiffalap declared his intention of bringing a 
separate suit for whassilat. The plaint 
alleged that ,a division of the joint land to 
which this olaim relates had taken place iu 
Kartick 1271, and that while he (plaintiff) 
was a minor, nnd at which time the defend- 
ant No. 9, Dinonath Roy, his brother, had 
been his guardian, the wfolegof the priu- 
cipal defendants had taken possession of 
the laud in collusion with each other, and he 
had been dispossessed from the land and the 
tanks. He stated that he had attnined his 
majority shortly before Bysack 1277, that 
he then attempted to take possession of what 
he’ considered to be his proper share, but 
that he was resisted by the defendant. 

In answer to this claim, the defendant 
principally affected being Tripoora Soon- 
daree, the wife of defendant No. 1, Rukini 
Kant Roy, who, we understand, is dead, filed 
her 
forth thatno such butwarah as that spoken 
of by the plaintiff had taken place in 1271; 
that long before, viz. inthe year 12383, a 


written statement, in which it was set 


private partition of the said 8-anna share 
hod been made, and that the parties con- 
cerned had been in possession of theit Several 
shares in accordance therewith; and this 
defendant also alleged that she had sequired 
a part of this property by purchase from her 
husband sometime before this suit, and had 
expended n large sum of money in improving 
the land, excavating n tank, and so forth. 
The Moonsiff framed three issues: first, as 
to misjoinder ; second; ns to possession -and, 
connected witb that, as to general limitation ; 
and thirdly, as to, whether the plaintiff was 


t 
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he claimed. 


Afterwards there was an additional issue on 


entitled to the share which 


the ground of special limitation. 

The Moonsiff found upon the evidence that 
the butwarah of 1258 set up by the defend- 
ant was not proved, that that document, as also 
that a certain kobalah by which the property 
passed to the defendant Tripoora Soondaree 
from her husband, and ih which a prpvious 
kobalah was recited* was collusive; and he 
found that the batwarab of 1271 was true. 
He considered, in answer to the objection of 
the defendant, that the plaintiff was at liberty, 
if he thought fit, to repudiate the butwarah 
entered into by his guardian; nnd being of 
opinion that fhe plaintiff had not been at all 
fairly dealt with in that butwarah, he gave 
him a decree for part of his claim. 

On oppeal, the Additional Judge, Mr. 
Harris, although he does not concur with 
the Moonsiff on all points, has, in fact, 
affirmed the jadgment of the Moousiff and 
has dismissed the appeal with costs. 

Tt appears to us that the judgment of the 
Additional Judge is not based upon proper 
judicial grounds, and that it contains errors 
of various kinds which are altogether fatal 
to its being maintained. The main question 
of fact with which the Lower Appellate 
Court had to deal, was the allegation of the 
plaintiff as to the partition come to in 1271, 
and the counter-nllegntion of the defendants 
that the previous butwarah in which the 
interests of all the pmties had been fully 
dealt With had taken place in 1233. It is 
clear that if there had been a partition in 
1233, that would in itself go a loug way to 
disprove the plaintiffs allegation regarding 
the subsequent one in 1271, and that circum- 
stance, it seemr, drew the attention of the 
Moonsiff, because he says in his judgment 
at page 13 of the printed puper-book : 
“Now, if the partition deed of 1233 had 
been a true one, I do not find any reason 
why there would bea secohd partition in 
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1271.” The Judge, beings of opinion that 
the partition of 1271 was sufficiently proved, 
as he calls it, lays aside as unimportant the 
enquiry as to whether that of 1233 took 
place or no ; and further he says that even if 
it did take place, it was not acted upon by 
the parties or was superseded by the later 
But that was not 
the case of either party. It was not the 
case of the plaintiff because the plaintiff 
denied altogether the transaction of 1238, 
alleging that partition of the family property 
had taken plnce in 1271. It was not the 
case of the defendants who alleged possession 
under the partition of 1238. Therefore, in 
order to determine this question, if was 
highly necessary to enquire whether the 
partition of 1233 had taken place or not; 
and then, in respect of this partition of 1233, 
there was a very important circumstance 
which the Judge deals with as of uo 
importance at all. It is the existence and the 
execution of a deed between the defendant 
Tripoora Soondmee and her deceased hus- 
band, Rukini Kant, in 1264, in which the 
previous _butwarah of 1233 was recited. 
Now, it is clear that if that kebalah was 
really executed in 1264, there must have 
been at all events in existence, and therefore 
not devised or brought forward for the first 
time in reference to this suit, some transnc- 
tion of an antecedent date, probably of 1283. 
The Judge puts aside this transaction, simply 
observing that it was between the husband 
and the wife. Now, if the husband and the 
wife played into each other’s hands, it is 
very strange it should lave been so long 
buck as the yeur 1261, some sixteen years 
before the present suit. It was, therefore, very 
necessary for the Judge to find whether this 
kobalah of 1264 was executed or not, and 
what makes it still important is, that there 
was the signature of the plaintiffs father 
ag subscribing and consenting thereto. It 
is impossible to conceive anything stronger 
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than that if the document is genuine. 
_ there is a circumstance to which the Judge 
refers as being against the earlier butwarab. 
He says :—“ The survey map does not show 
that there had been the butwarah referred 
to.” It is not suggested before us that the 
survey map in any wry shows the existence 
of tbe butwarah, and further the Judge 
remarks that “the absence of defendant 
No. 1 is not material for the plaintiff's side,” 
and he seems to think that the defendant 
might have appeared because his illness was 
not of such a nature as to render the giving 
It is stated in 
an earlier passage of the judgment that 
“a medical certificate dated 29th August 
‘©1873 was produced, stating that defendant 


of his evidence impossible. 


“No. 1 was under treatment for melancholia 
“for one mouth previous,” and we are told 
that the defendnnt was in fact suffering 
from a species of madness, and that he has 
since then died. It was unlikely, therefore, 
that the defendant could have been produced 
or even, if produced, that his evidence would 
be of any service to either party. Then, in 
denling with the butwarnh of 1271 and its 
legal effect, and the question of the plaintiffs 
right to sue and set it aside, the Judge 
commits what is a still more serious mis- 
take. 
that the butwarah, nlthough solemnly executed 


He seems to think in the first place 


between all these parties, wag not intended to 
be perpetual; and the pleader, who appears 
before us today in support of that observa- 
tion of the Judge, points out that the docu- 
ment contains no term or expression by 
which the heirs of Dinonath would be bound. 
We see no force in this argument, If parties 
choose to come together and voluntarily 
divide any property common to them, the 
shares so divided cannot, in any way, come 
together, unless the parties choose to re-unite 
and bring them together again, so that if the 
specific partition of 1271 is true as alleged 
by the plaintiff, it must be regarded as being 


Then | a final and conclusive partition. 


Then the 
Judge considers that, because the plaintif 
was atthe time n minor, he is not bound by 
it. He says:— Under any circumstauces 
“ it ig not necessarily binding, now that the 
“ minor hascome of nge. Itis not unnecessary 
if the 
“ arrangement’ itself had beeu of a perpetual 
“or continuing fature after the minor 


“therefore, to consider whether, 


“ attained his majorityethe act of the guni- 
“dian, defendant No. 9, would by law be 
“binding upon the plaintiff. The plaintiff 1s 
‘now entitled to assert his right in the 
“ whole land, if he does not wish the butwar- 
‘rah arrangement to continue:” so that in 
the Judge’s view when tle members of a 
fnmily have met together and determined 
upon a division of the family property, if it 
happens that one of them is not of age at 
the time when the partition is come to, he ia 
at liberty, when he comes of nge, to come 
into Court nnd ask to have the document set 
naside, It is not suggested that his brother, 
defendant No. 9, who acted for lim during 
his minority, acted at all in bad faith, nor is 
it suggested that the interests of the miuor 
By what took place it 
seems that he simply prefers a different 


were sacrificed. 
arrangement. This particular point, how- 
ever, wns not made an issue in the Moousitl’s 
Court, and it seems possible that the plaintiff 
might lave been prejudiced by the omission of 
the Moonsiff to frame an issue ov that point, 
and on that account we might poasibly be 
disposed to remand the case in order #iat an 
issue might be raised and tried ; but? as 
pointed out hy the learned Counsel for the 
appellant, that course we think is unnecessary, 
because the plaintiffs suit is for another 
reason bnd on the face of it. It has been 
frequently held in this Court, and with obvi- 
ous reasonableness, that where a property 
has been divided and one of the parties 
affected by the division complains of what 
has been done, Be is uot at liberty to ask the 


“eo 
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‘Conrt to order the rectification of a small 
portion of the property so divided. If the 
arrangement is not to be carried out os it 
stands, it must be entirely revised, that is the 
whole of the property divided must be again 
brought before the Court and there must be 
a division de novo of the property in its 
eutirety. What the plaintiff seeks here is 
that he be put in possession of certaip speci- 
fic portions of the ptoperty, not that there 
be a re-division of the whole. , For all these 
reasons we think that the suit was bad, that 
the plaintiff really had no proper cause of 
action, and that the judgments of the Courts 
below were erroneous and must be set aside, 
with all cogs. °” 


The 8rd May 1876. 


balance of accounts between thene, but not aasented tc 
in any way by the other party, is not such a document 
as is contemplated by Article 5 Schedule II of the 
General Stamp Act, and does not require to be stamped. 


Jackson, J—Tux plaintiff sued to reco- 
Rs. 757-7 annas, 
entered in a hat-chitia, and he produced an 
account book, each leaf of which contained 
accounts of separate persons with entries of 
debit and credit; and in the particular ins- 
tance the account was made up by the plaintiff 


ver including interest 


after payment of a sum of money ns stated 
in the plaint from the 26th Assin 1279. The 
defeudant’s signature is shown in the margin 
nt the top of the leaf in which this ‘account 
Appears, and we may assume at present, 
although no evidence has been taken on that 


| point; that the defeudant’s name was there 


Present: 


The Hon’ble Louis §. Jackson and W. EF. 
MoDonell, Judges. 


Hat-chitta— Stamp Duty— Balance of Account. 
Case No. 1598 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 27th April 1875, affirming a decision 
of the Sudder Moonsiff of that district, 
dated the 28th August 1874. 


Koonjo Mohun Doss and others (Plaintiffs) 
Appellants, 


\ 


Versus 


e Relax Chunder Shaha and others 
(Defendants) Respondents. 


Baboos Rash Beharee Ghose, Hem Chun- 
der Banerjee, Nullit Chunder Sen and 
Gooroodoss Banerjee for Appellants, 


Baboos Chunder, Madhub Ghose and Huree 
Mohun Chyckerbutty for Respondents. 


A. Hat-chitta, drawn up by only one of two parties to 
a money transaction, and purportin#® to represent the 
® 


e 
t 


signed. The suit was in the first instance 
dismissed by the Moonsiff on the ground 
The Judge 
reversed that judgment and ordered a trial 
on the merits at the same time throwing out 
the suggestion that the hat-chitéa referied to 
in the plaint not being stamped, the suit was 
linble to be dismissed on that ground. On 


that the wrong party had sued. 


that ground accordingly the Moonsiff bas 
dismissed the suit, holding that the hat-chitta 
should benr a one anna stamp and as it is 
not stamped according to law, the stamp 
duty cannot be made up and the hat-chitta 
admitted. On appeal this judgment has been 
affirmed by the Subordinate Judge, Baboo 
Bhooputy Roy, who held expressly that the 
hat-chitta produced was a note or memoran- 
dum of accounts expressing the debt or 
acoount to be balanced, and that it came 
under Article 5 Schedule II of the General 
Stamp Act ; and we are now asked to decide 
whether this view of the case is correct. 
We think it clear that Article 5 of the 
Second Schedule applies to cases where any 
account, debt or demand or any part thercor 
amounting to Rs, 20 or upwards is expressed 
ol 


362 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. XXV. 





to bave been balanced and assented to by 


both parties. The legislature could never 
have intended that because the plaintiff 
looked up his account and added up what he 
found to be the balance, that should amount 
to a memorandum binding the customer and 
in that sense should be used against him and 
should therefore be liable to stamp duty. 
We think, therefore, that the entry in the 
hat-chitta was not a memorandum of that 
description and did not require to be stamp- 
ed. At the same time there is nothing 
clearer than that the plaintiff whose advisers 
appear to have blundered in the most singu- 
lar fashion in the suit, has very much misled 
the Court, because in the plaint he describes 
the suit as being one for recovery of Rs. 757- 
7 annas including interest entered in a hat- 
chitta and then speaks of the hat-chittah book 
being used by the defendants according to 
the usage of the banking transaction. He 
then gays +—“ I am duly entitled to the sum 
under claim after deducting the money paid 
by them,”—and in that way suggests the 
inference that it was a balanced account 
between the parties which, if true, would 
make the document liable to stamp duty. 
There is no doubt that in the judgment of 
the Moonsiff the case was looked upon as 
based on the hat-chitta, but we think if the 
plaint be carefully read, it discloses facts 
upon which the plaintiff would be entitled 
to recover notwithstanding the misleading 
expressions used. As the plaintiff himself 
very much contributed to the mistake of the 
Court we think he quite properly had to pay 
and should pay all hia costs of the Courts of 
appeal aod also should properly suffer the 
loss or penalty which he had to pay to the 
Court under misapprehension by way of 
stamp duty. i 

We cannot dismiss this matter without 
remarking upon the extreme inconvenience 
of the course tuken by the Court below in 
this case. The Subordinate Judge having 


this appeal before him in the first instance, 
and finding that an error had been committed 
by the Moonsiff, suggests another ground 
upon which the auit of the plaintiff might be 
got rid of. Now that was either a valid 
ground or not. If it was a valid ground, he 
ought not to have sent the case back for 
trial, but oughtsto have adjudicated upon the 
point himeelf. If it was not a valid ground, 
he ought not to haveesuggested it to the 
Moonsiff as a reason for throwing out the 


‘suit. Tho Moonsiff unfortunately followed 


the suggestion of the Subordinate Judge and 
dismissed the suit, and the result is that 
although the cage has been heard twice ig 
the original Court, twice in tae Lower A ppel- 
late Court and once in this Court, the evi- 
dence has yet to be taken. The case must 
go back to the Court of first instance to be 
tried on the merits. 

It is obvious that in this case there was 
no acknowledgment by the defendant. ‘The 
defendants’ name merely appears at the top 
of the bat-chitta in accordance with common 
usage. 

As already observed, the plaintiff will bear 
his own costs of the Appellate Courts even 
if the ultimate decision be in his favor. The 
will follow the 


other costs of the suit 


result. 
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The 9th May 1876, 
Present: 


The Hon'ble L. S. Jackson and W. F. 
McDonell, Judges, 


Credibility of Witness — Question of Fact. 
Case No. 1825 of 1875. 


Spectal Appeal from a decision passed by 

“the Additional Judge of Bauckergunge, 
dated the’ 28rd June 1875, reversing a 
decision of the. Moonsiff of Maudaripore, 
dated the 8th September 1874. 


Nobin Chunder Pooshalee (Plaintiff) 
Appellant, 
© 
z versus 


Bungo Chunder Chatterjee and others 
(Defendants) Respondents. 


Baboos Mohinee Mohun Roy and Bykunt 
Nath Doss for Appellant. 


Baboo Hem Chunder Banerjee 
for Respondents. y> 


74 
Where a certain property was alleged to have béen 
gold on two occasions to two different persons, and the 
question arose whether in both the purchasers had acted 
bond jide or only one was a genuine sale, and the Moon- 
giff decided on the evidence that the sale over which the 
plaintiff made his claim was genuine, and the other 
spurious, but the District Court reversed the judgment on 
the ground that the evidence on the other side was more 
trustworthy: H#LD that, as the plaintiff's witnesses had 
impressed the Moonsiff as being trustworthy, the District 
Court was not-at liberty, unless there were very good 
reasons for so doing, which there were not in this case, to 

reverse ule Moonsiff’s decision on a question of fact, 


Jackson, J-—Tue plaintiff in this suit 


sought to recover possession of a fractional 


share of a certain talook, which he alleged 
himself to have purchased from the defendant 
Bungo Chunder Chatterjee. He alleged that 
on proceeding to take possession of his pur- 
chased share .he was opposed by the defend- 
ants generally, the defendants 2 to 5 being, 
as he said, in collusion with the defendant, 
vendor. 3 


i ° 
d 


The defendant Bungo Chunder made no 
answer, butthe defendant No. 8, Anund Chuin 
Chatterjee, put ina written statement, in 
which he alleged that the plaintiff's story of 
purchase and of going to take possession was 
false, that the defendant No. 1 had sold a 
larger share than that claimed by the 
plaintiff to him (defendant No. 8), and as it 
appeared that the kobala under which this 
defendant claimed had been registered con- 
siderably after that set up by the plaintiff, it 


‘was alleged that the defendant No. 1 had 


been ill, and could not effect registration and 
so the delay in getting his kobala registered 
had taken place. The defendant also alleged 
that he was at enmity with the plaintiff and 
with the defendant No. 1, and that the suit 
was the result of collusion between plaintiff 
and defendant No. 1. 

The suit was tried before the Moonsiff of 
Maudaripore, who framed these issues :— 
“ Whether plaintiff or the answering defend- 
“ant is the dona fide purchaser of the pro- 
“ perty in‘dispute; whose purchase is valid, 
“if bot be held to have purchased the pro- 
‘t perty in good faith ?” 

On the first’ issue the Moonsiff found very 
decidedly in favour of the plaintiff. Ha 
found’ that the plaintiff had in good faith 
entered into tlie contract of purchase and 
sale with the defendant No. 1, and he found 
that the evidence adduced by the defendant 
was gocd for nothing, as he says. That 
being so, the second issue of course was 
equally found for the plaintiff, and a decree 
was given accordingly. 

An appeal from this judgment was heard 
by Mr. Harris, the Acting Additional Judge 
of Backergunge. It is not easy by any 
means to discover on what definite ground 
the Additional Judge has proceeded in 
reversing, a8 he does, the judgment of the 
Moonsiff. After reciting in a somewhat 
rambling way’ the different allegations and 
statements of the witnesses he begins by 
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saying :—“ The plaintiff adduced four 
“witnesses in support of his kobala, and I 
“certainly think that their evidence is as 
‘reliable as that of the defendant’s wit- 
“ nesses.” A few lines further on he says :— 
“ In such a case as this where the decision 
“rests upon the preference given to the 
& witnesses on one side or the other, I*think 
“the Moonsiff has not given sufficient reason 
“for preferring the plaintifi’s evidence to 
“that on behalf of the defendant.” Now, 
where the Moonsiff had, after having the 
evidence on both sides before him, preferred 
that of the plaintiff, it is clear that from the 
nature of the evidence given by the wit- 
nesses, the testimony of the plaintiff's wit- 
nesses had impressed the Moonsiff’s mind 
more favourably than that of the defendant’s, 
and the circumstances of the case are not far 
to seek which would suggest very good 
But 
be that as it may, the Moonsiff having come 


to that conclusion the Lower Appellate Court 


reasons for believing those wituesses. 


was not at liberty, unless there were very good 
reasons for so doing, to reverse the decision 
of the Moonsiff upon a question of fact. He 
was not at liberty to reverse the judgment of 
that officer upon a mere question of testimony 
because the reasons given by that officer did 
not satisfy him. The Judge goes. on to say 
‘¢Neelambur, one of the plaintiffe witnesses, 
“was defendant’s first servant, defendant 
“No. 1 being related toand living in the same 
“house with defendant No. 3. I aminelined, 
“ therefore, to place some weight on Neelam- 
“bur’s evidence, there being no evidence of 
No. 1 and 
“plaintiff ; on the contrary the former sup- 
“ ported the defendant’s kobalas before the 
“Registrar.” The Judge's 
exceedingly inconclusive in themselves, and, if 


“eollusion between defendant 


reasons are 
anything, they favour the plaintiffs case 
rather than the defendant's. We regard his 
decision as being exceedingly unsatisfactory 
and set it\aside and remand the case to the 
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Lower Appellate Court in order for a fresh 


decision on the evidence. 


The plaintiff will 


have the costs of this appeal. 


« The 9th May 1870. 


r * Present: 


The Hon’ble L. S. Jackson and 
W.. McDonell, Judges. 


Fraudulent Sale—Service of Notice— ke- 
Conveyance. 


Case No. 1894 of 1875. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of the 
24-Pergunnahs, dated the 31st May 1575, 
reversing a decision of the First Moon- 
siff of Baraset, dated the 20th August 
1874. 


Gobind Chunder Mookerjee (Plaiutiff ) 
Appellant, 


DErTsus 


Ram Komu! Chatterjee and others (Defend- > 


anis), Respondents. 
® 
+ 


Baboo Umbika Churn Bose for Appellant. 


Baboo Bhowanee Churn Dutt for 
Respondents. 


Where immoveable propmty of considerable value 
had been sold for Rs. 11 in a sale'in execution of a 
decree for Rs, 17-11 annas, and purchased benames 
by the execution-qrggitor in the name of a relative, und 
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it was found that the judgment-debtor had not 
been informed of the sale: HELD, that all these 
circumstances taken together justified a suspicion of 
fraudulent dealing, and that the judgment-debtor was 
entitled to recover his property on payment of the ori- 
ginal due. 

The affixing of a notice of sale in a not very con- 
spicnous part of the land, when the judgment-debtor 
resides in a different district, is not sufficient*to satisfy 
the requirements of justice. 


* "Jackson, J.—We gre unable to concur in 
this case with the judgment of the Lower 
Appellate Court. The circumstances on 
which the plaintiffs relied to establish fraud 
and collusion against the defendants were 
many, and it appears to us that the Judge 
has rather taken ghose circumstances one by 
one and dismissed them as not severally and 
separately amounting to fraud, whereas he 
ought to have considered them collectively 
and seen whether, taken together, and with 
reference to one another, they did not amount 
to an act of fraud such as is setup. In 
particular we may refer to what the Judge 
gays in regard to thé individuality of the 
purchaser—one of the circumstances strongly 
relied upon by the plaintiff was, that this 
property had been purchased in execution 
by the judgment-creditor himself, but in the: 
name of a connection. The Judge appears 
to admit that the purchase was, as contended 
He 
tle 
“defendants is not denied, but it merely 


by the plaintiff, a benamee purchase, 
says :—“ The relationship between 
“indicates the benamee nature of the pur- 
“ chagg, not that the proceedings in execu- 
“tfon were fraudulent.” No doubt, taken 
by itself it could not show that the proceed- 
ings were fraudulent, but when taken with 
the fact that no notice was served on the 
judgment-debtor, and with the other facts of 
the case to which we shall presently refer, 
the circumstances seem very strongly against 
a bona fide, sale. 
execution, where immoveable property was 


concerned, it was not necessgyy to serve the 
z 


It was said that in 


notice of attachment personally on the 
judgmeut-debtor but that it was sufficient 
if the notice were served on the laud—the 
notice being an order not to part with the 
property. Now this is very well if the 
judgment-debtor be residing on the land, but 
where the judgment-debtor, as in this case, 
not only does not reside on the land but iu a 
different district altogether, it is clear that the 
nffixing of a notice in a not very conspicuous 
part of the land is not sufficient to satisfy 
the requirements of justice. It seems to be 
nimost certain from the circumstance thut 
immovenble property of a considerable value 
had been put up to sale for the small sum 
of Rs. 11; that the judgment-debtor was 
Besides, the 
sale of the whole of the property in one lot 


not-aware of what took place. 


‘was not at all fair to the debtor, and to thia 


may be added the further circumstance 
which casts suspicion on the whole proceed- 
ings that 
effected this -purchase 


the execution-creditor having 
in tbe manuer 
described took no steps to get into possession 
of the property until he was obliged to 
intervene in a suit brought to recover rent. 
It appears to us that the Moonsiff was right 
in taking all these circumstances in the 
aggregate and finding therein a sufficient 
case of fraud, and that the Judge in dealing 
with the circumstances one by one and in 
not regarding them as a whole has departed 
from the judicial principle of enquiry, and 
therefore his judgment reversing that of the 
Moonsiff is erroneous and must be set aside 
with costs. The defendant should reconvey 
to the plaintiff this property upon the 
plaintiff paying the former due, Rs. 17 
ll annas with costs. 


is to be restored. 


The purchase-money 
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The 12th May 1876. 


Present: 


The Hon’ble L. S. Jackson and W. F. 
McDonell, Judges. 


N 


Res Adjudicata—Nemo debet bis vexari pro eådem 
causâ—Improper Conduct of Pleader. 


Caso No. 2252 of 1875. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of the 
24-Pergunnahs, dated the 31st August 
1875, reversing a decision of the First 
Moonsiff of Alipore, dated the 26th May 


1874. z 
Gunga Ram Sadhookhan (Defendant) 
Appellant, 
VETSUS : 


Panch Cowree Poramanick (Plaintif) 
Respondent. : 


Baboos- Mohinee Mohun Roy and Nil Ma- 
dhub Bose for Appellant. 


Baboo Tarinee Kant Bhuttacharjee 
for Respondent, 


Where the’ mother and guardian of minor sons had 
once sued a certain party in order to set a»ide certain 
kobalas by which she had conveyed away to him the 
property of her late husband, on the ground that her 
action may have been injurious to the interests of her 
sona, and the said suit had been thrown out by the Judge: 
and the sons subsequently brought another suit with 
substantially the same object in view, but making the 
mother a co-defendant with the original defendant: 
HELD that the validity of the kobalas having once been 
decided, the only ground on which the present suit 
could lie would be that the mother had, in giving the 
kobalas, acted collusively with the defendant, of which 
however there was no evidence whatever. 

Tt having also appeared that, without any cstructions 
to that effect, the pleader conducting the*suit In the 
Lower Appellate Comt had suggested of his own motion, 
that the mother was a frail woman, and, being in im- 
proper intimacy with the defendant, had executed the 


kobalas for him. HELD, that the pleader had acted 
with gross impropriety, and should be called up and 


censured by the District Judge. A 


Jackson, J.— TuE ground which has 
been argued with our permisston here, but 
which by some oversight was not inserted in 
the memorandum of special appeal, is thut 
this suit is really, barred, both under Section 2 
of the® Code of Civil Procedure, and alts. 
under the geveral principle nemo debet- bis 
vexari pro eddem causa, the subject-matter 
in the present suit being disposed of in the 
decision of the previous suit recited by the 
plaintiff himself in his plaint. The plaint 
sets out that the plaintifs father died in 
Srabun 1273, leaving the plaintiff aged 12°. 
years and his brother aged 9 years ; that the 
defendant No. 1° dispossessed their mother 
and took possession of their valuable pro- 
perty, on which she brought a pauper suit 
against the defendant; that when the suit 
enme on for hearing, the defendant produced 
two false and fraudulent kobalahs, being the 
very kobalahs' impugned in the present suit, 
purporting to have been given by their 
mother, ove dated the 3rd Bhadro 1273, and 
the other 8rd Bysack 1274. The plaint then 
went on to urge that there was no difficulty 
in respect of the maintenance of the minors ; 
that the assertions with regard to the kobalahs 
were false, and made simply to make the ~ 
the 
property. Then the plaintiff goes on :— 
“Anyhow our mother did not give hose 
“ kobalabs nor, receive any money, aud wifen, 
“there was no want in, our feeding and 
“ olothing ourselves, and “more particularly 
‘when our father had’ no debt causelessly 


plaintiff despair of getting back 


“ contracted, we cnunot be bound by those - 
‘‘kobalahs, even if our mother, the defend-— 
“ant, had given them in reality, neither could: 
“ these kobalahs remain valid.” his suit was 
brought against the defendant dispossessor, 
Gunga Dhur Sydhookhan, and also against 
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Mon Molinee Dossee, mother of the plaintiff, 
as guardian of her minor son, the plaintiffs 
Whether she 
have been sued in her capacity of guardian is 


youngest brother. should 
@ point open to question. She might be made 
a defendant, if the allegation had been that 
she had improperly conveyed the property 
to the other defendant, but the plaintiff 
throughout asserts that the *kobalahs | were 
navel executed at all. a 

‘The defendant Gunga Ram put in os 
answer to the effect that the two kobalahs 
had. been executed by the plaintifs mother 
bont fide for valid rensons, and are now valid 
and good, and so forth. Before the Judge, 
no doubt a queson appears to have been 
raised, ulthough it is not quite evident how 
‘it arose, whether the sale by the mother had 
been fraudulentand collusive. On that point, 
after full evidence had been tnken, the Judge 
came to the conclusion that there was no 
He 
then went on to enquire. the 
‘obalahs had: been executed for legal | ° 
necessity, and on that point he came to the 


suspicion of fraud against the mother. 
whether 


‘conclusion that no real necessity existed. 
Now it is clear that the mother brought the 
former suit in her capacity of guardian, and 
in the interests of her minor sons raised the 
Very question whether the property wns 
conveyed to the defendant by the kobalahs 
now in dispute, and one of the issues raised 
was whether the kobalahs were valid in the 
eye of the law, because the mother, although 
that paoceeding would be singular, would 
probably be justified iu raising the question 
as guardian of her minor sons, whether her 
own act had beei 
interests of her sons and consistent with the 
Therefore. the very identical 


consistent with the 


Hindoo law. 
„question which is now sought to be raised 
was raised in the previous suit, and decided 
in favor of tlhe defendant. The only pos- 
sible ground upon which the present plaintiff 
would be entitled to raise if ogain would 
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be if he alleged that the sale and the pre- 
vious suit had all been carried on in collusion 
between the defendant and the mother. 
But nothing of that sort had been alleged 
in the plaint, and, although an issue had 
been framed, no evidence was forthcomin 
Without 
into the other points that arise in the cace, 


it seems sufficient to say that, on the prin- 


on that point. therefore going 


ciple of res judicata, this suit is concluded 
und barred, and we are bound. to say tliat, 
on a perusal of the plaint, we do not find 
nt all the good faith on the part of the plaintifl 
suggested to us, looking to what took place 
before, 
There is which 
remains to be noticed. The Judge, in his 
second judgment 


one _tbing, however, 
after the remand, in a 
patenthesis makes the following statement : 
“The pleader did indeed make a suggestion 
of her,” viz, the plaintiff's mother, “ bem 
“ possibly a frail woman, and m improper 
“intimacy with défendant ; but on my usk- 
~ ing if he was instructed to put forward 
admitted ho 


instructions and no foundation 


‘B0 improper an imputation, 
«had no 
& forit.” 


accustomed to see litigants put forward rash 


We are unfoitunately too much 


and unfounded imputations upon the conduct 
and character of their opponents in thesa 
Courts. This practice, not at all justifiable, 
may ut least find some explanation in the 
animosity and struggle that is tnkivg place 
between the contending parties, but it seems 
to us far worse, scandalous, and inexcusable 
that a pleader of the Appellate Court should, 
of his own motion, without any ground 
suggested, and without any instruction whot- 
ever, volunteer the shameful insinuation put 
forward in this instance. The name of the 

We desire that 
the Judge will ascertain from the record 
who the pleader was who argued the caso 
before the Additional Judge of the 24-Per- 
gunnahs, send for him in open Court, aud 
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express to him. this Court’s extreme dis- 
approval of the course adopted by him. 

The judgment of the Lower 
Court is reversed, aud the plaintiffs suit 
dismissed with costs. 


The 12th May 1876. 


Present: 


The Hon’ble Louis S. Jackson and W. E. 
McDonell, Judges. 


Suit for Possession—Adverse Possession— Limit- 
ation—Refund of Purchase- Money. 


Case No. 2268 of 1875. 


Special Appeal from a decision passed by 
the Officiating Judge of Backergunge, 
dated the 14th July 1875, modifying a 
decision of the First Subordinate Judge 
of that district, dated the 29th January 
1875. 


Rakhal Chunder Roy Chowdhry and others 
(Defendants) Appellants, 


versus 
Gopal Krishto Sen (Plaintiff) Respondent. 
Baboo Doorga Mohun Doss for Appellants. 


Baboos Grija Sunker Mojoomdar and 
_Issur Chunder Chuckerbutty for Respon- 
dent. 


F 


F 
‘Where aperson purchased and leased portions of the 
property of'n joint family, without notice that there were 
e a 


Appellate 


contested rights, andin the belief that the vendor was 
entitled to sell or grant a mourosee lease; and the 
lepresentatives of the family afterwards sued the 1epre- 
sentatives of the purchaser to recover possession, on the 
ground that a miras pottah covering a portion of the 
property in suit was made by a widow of one- of the 
three original owners, who were brothers, and that it did 
not, under Hindoo law, extend beyond her own lifetime; 
but the Igtter claimed to hold, both in respect of the 


‘widow's lease and in respect of the share of one of 


the three brotife.s, which their predecessor in title had 


purchaged : Hun, firstly, that, as the widow mom 
whom the lease had beenetaken was not the widow of 
the brother whose share defendants held, their posses- 
sion for a long” series of years under the widow must 
be taken as on adverse possession, any disturbance of 
which was now barred by limitation; and secondly, 
that, ın respect of the portion which was not 60 pro- 
tected, the plaintiffs could only recover possession of 
it by repaying the amount of the money laid out on 
the puichase by the defendants’ predec®sor in title. 


Jackson, J.—On'the two points which 
have been argued in this case, it appears to 
us that the special appellants have 1eagon on 
their side, The plaintiff sued‘to recover 
possession of an 8-auna share of certain 
properties specified, making his title as the 
heir of Huro Prosad and Lukhee Prosad, two 
brothers. When the suit came on for trial, it 
turned out that besides Huro Prosad and 
Lukhee Prosad there was a third brother, 
named Kali Kishore. The defendants held 
under a lease from Chitro Rekha, who was 
the widow of Lukhee Progad, aud the plain- 
tiffs contention was that there was no valid 
ground under the Hindoo law for the making 
of this miras pottah, nnd that consequently it 
was not good beyond the life-time of*Chitro 
Rekha. The defendants thereupon said that 
however that might be, they were holding ` 
the share, noteonly of Chitro Rekha, but also 
of Kali Kishore, and as Kali Kishore died 
many years ago, and Chitro Rekha was not 
his heir under the Hindoo law, the possession 
held by her during all this time must 
be considered os an adverse possession, 
and the reversioner is barred. Upon 
that the Judgé observes :—“If a Court 
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“has to decide on the evidence before it 
“in this ease, whether Lukhee Prosad pre- 
“ decensed Kali Kishore or not, I think it 
“must be said that it will be very difficult 
“to come to a satisfuctory or a definite 
“conclusion. Now, both the brothers died 
“during a cholera epidemic in 1233 B.S., 
“ that ia, nearly fifty years before the wilnesses 
“were examined. There afe only three 
“witnesses who depose to this fact: Joy 
“Chander Sen, Raj Mohun Roy and Kirtee 
“Chunder Surmah. 
“ Lukhee Prosad 


“ another says twenty days before. Now, how 


One witness says. that 


died n month before ; 
“enn such evidence be accepted to prove 
“the fact of Juukfee Prosad’s dying before 
“Kali Kishore 50 yeais ayo, and that in 
“au epidemic which must have been very 
“severe for it to be impressed in the minds 
All that 


hos to be said to this observation is that 


“of the witnesses so vividly.” 


these witvuesses were those of the plaintiff, 
and not enlled by the defendants to prove 
those facts. The Judge’s reason for declin- 
ing to accept their evidence is a very 
curious one, but not satisfactory to our 
minds. He says :—“ Two of the witnesses 
“who depose to this fact were mere lads of 
“13 or 14, an age at which, as a psychologi- 
“enl fact, the memory is not so retentive 
“as that of a child, or of one agnin 
“ whose mind hns arrived at full maturity.” 
‘The evidence, whatever it is, is all on one 
side, being that of the plaintiff's own witnesses 
who Manke statements against his case, and it 
must also be borne in mind that Lukhee 
Prosad was the elder brother, and there 
was nothing improbable in the fact of 
his having died frst. There’ is also no 
reason why these witnesses should have 
made such a statement unless they did 
recollect the fact. That being so, the Judge 
had no ground whatever for getting aside 
the jndgment of the Subordinate Judge upon 


that point, and we do not un@erstand him to 


have any strong opinion himgelf because ho 
does not come to the opposite conclusion. 
On this point, therefore, we think that the 
decision ofthe Judgemust be set aside, and as 
regards the share of Kali Kishore, the plain- 
tiff must be declared to be out of time. 

Then there is the other question whether, 
as to the shares of Huro Piosad and Lukhee 
Prosad in regard to which the plaintiffs 
sued, the defendants are not entitled, before 
surrendering the property, to receive back 
the price which they paid. Upon that poiut, 
we are very much surprised to find the 
Judge observing that no case whatever had 
The Judge 
does not appear to be acquainted with the 


been made out fora refund. 
authorities on this point. Such a decision 
on this point was considered to be called for 
by the common principles of equity. Having 
purchased the property of a joint family 
without notice that there were contested 
the belief that the vendor 
was entitled to sell or grant a mowrosee lense, 


rights, and in 


the defendants are, we think, entitled, when 
a third party comes forward and claims the 
property, to be reimbursed the price which 
they have paid, unless any bad conduct or 
bad faith is brought home to them. There 
seems to huve been some attempt to show 
bad faith on the part of the purchaser, and 
the observation of the Judge on this point 
nppeurs to us little short of extraordinary. 
The Judge says :—‘‘ It must be remembered 
“ that appellant’s father, Raj Chunder Roy, 
“ was a well known pleader of this district. 
t He knew perfectly well what he was about. 
“ Why, I ask, should he have taken these 
“ nottuhs benamee through his servant and 
“ relative Prannath Chowdhry? I admit that 
“ benamee leases are constantly executed, but 
“ there is in every bona fide benamee lease a 
‘reason for so doing. What reason was 
‘ there for this benamee lease?” Then as to 
the consideration, he says :—" The sthith 


“of shoslukolaa property is entered at 
° o2 
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“ Rs. 215-5-15. The total expenses including 


‘‘gudder jumma, saranjamee, &c., are Re. 


“ 125-0-5-15 krants, leaving a clear profit of 
“ Rs. 90. Out of this profit, appellants get 
“ Re. 60. In other words, appellant’s father 
got this miras izarah pottsah at eight years’ 
“ purchase, for he paid Rs, 480 as considera- 
“tion for the same.” Now, if a person is 
"to be presumed guilty of bad faith, because 
he is a well known plender, all that we can 
say is, that it is avery unfortunate circum- 
stance for gentlemen who become well known 
in that respectable profession. Likewise, if 
bad faith on a man’s part is to be presumed, 
because he has taken a pottah benamee in 
the name of a relation, that is also a bad 
thing for the native community in general. 
In no possible point of view are these two 
matters, taken separate or together, sufi- 
cient for the purpose of establishing a pre- 
sumption of bad faith. As to the price paid, 
that is simply a question which wns deter- 
mined with reference to the local circum- 
stances and the capacity of the property to 
fetch at the time it wasletoutto the defend- 
ants’ father. It appears to us that upon the 
ordinary principles, and in the absence of any 
circumstance whatever which prevents the 
operntion of those principles, the defendants 
are entitled to receive back the purchase- 
money in respect of these shares. The 
other share they are entitled to keep in pos- 
session on the ground of limitation. The 
decree of the Lower Appellate Court will 
be accordingly reversed. The decree of the 
Court of first instance is restored with this 
modification that the defendants are declared 
entitled to receive back the purchase-money. 


Each party will pay his own costs through- 
out. 
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The 19th May 1876. 


Present : 


The ‘Hon’ble A. G. Maepherson and G. G. 
Morrie, Judges. 


Chakran Lands— Cessation of Service— Birth of 
Occupancy Right—Relation of Landlord and 
Ten@ni— Arrears of Reni. z 


Gise No. 673 of 1875. 


Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Tipperah, dated the 23rd December 
1874, reversing a decision of the Addi- 
tional Moonsiff of Comillah, dated the. 
13th December 1873. 


Suroop Sirdar and another (Defendants) 


Appellants, 


versus 


Moharajah Beer Chunder Manikhya Buhadoor, 
(Plaintiff) Respondent. 


Baboos Chunder Madhub Ghose and Aukhil 
Chunder Sen for Appellants. 


Baboos Kalee Mohun Doss snd, Doorga 
Alohun Doss tor Respondent. 


An attempt having formerly been made. on the 
cessation of the services rendered by some palki- 
bearers, to oust them from ceiteain chakran lands which 
they-had held for many years, and which they had 
claimed to hold rent-free for the fature; and it having 
been held on that occasion that, though their's was not 
a rent-free tenure or an uninterrupted tenure from the 
time of the Decennial Settlement, yet they had clearly 
acquired a right of occupancy: HELD now, on a suit 
being brought by the zemindar against the same bearers 
for recovery of rent, that, although’ the former suit 
had not been brought by the zemindar personally, but 
by the persons to. yhom he had attempted to transfer 
the lands, yet the ‘degision in that suit clearly estal- 
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lished, as between the semindar and the palki-bearers, | to have been allowed in appeal to take ur 


a relation of landlord and tenant, which now empowered 
hım to recover arrears of rent from them. 


Maopherson, J. — Tms suit for the 
recovery of rert alleged to be due is in 
reality also a suit for the determination of 
the rate of rent paynble by the defendants 
to the plaintiff. : 

.The plaintiff is the Moharajah of Hill 
Tipperah, aud the defendants 
bearers by profession, who, in consideration 


are palki- 


of specified services required of them by 
the Moharajah as porters and carriers, have 
hitherto held and enjoyed certain lands 
(which have been assigned to them) free 
Sqye ttle time ago, the Moha- 
rajah dispensed with their services, and gave 


of rent, 


their lands in jotedaree tenure to Kalee 
Churn Singh and others, These persons 
brought a suit for rent against certain ryots, 
the actual cultivators of these lands: but, 
on the intervention of the palki-bearers 
(the present defendants), the suit was dis- 
missed. They then instituted a suit in the 
Civil Court against these same parties to estab- 
lish their right to, and to recover possession 
The pulki-bearer defendants 
resisted it, on the ground that the lands 
coustituted their chakran rent-free tenure 
held by them from a time anterior to the 
Both the Lower Courts 
found that the lands were not reut-free ser- 
vice lands ; but the Lower Appellate Court 
refused to give a decree for possession to 
the pltintifis, holding that the palki-bearer 


defendants had been long in possession of 


of, these lands, 


decennial settlement. 


the lands and were ryots having a right of 
occupancy within the meaning of Section 6 
of the Rent Law. The plaintiffs appealed 
to the High Court, contending that they 
ought to have been put in possession of the 
lands in suit, because the only plea set up 
by the defendants, viz., that they held the 
lands as a rent-free service tenure, had been 
found against them, aud thag¢hey ought not 


| the new ground of being ryots with a right 


of occupancy. The High Court, however, 
on two occasions (first on the special appeal, 
and then on an appheation for review of judg- 
meut), overruled this objection, and affiimed 
the order of the Lower Appellate Court. 
They found that the contract between 
the Moharajah and the palki-beurers was 
that the latter should hold these lands 
on the condition of performing certain per- 
sonal services in lieu of payment of cash 
as rent, and they further found that thea 
palki-bearers had held and 
lands so long on these terms that they had 


enjoyed ithe 


thereby acquired a right of occupancy with- 
in the meaning of Section 6, and could not 
be ejected. This being the final result, and 
the position and rights of the parties having 
been thus defined, the Moharajah served 
a notice on the defendants in Pous 1281 
(Tipperah era), calling on them to pay 
him rent at certain specified rates in 
1282. On their failure to pay by the 
lst Bysack 1288, the Moharajah brought 
the present suit to recover the rent due, 
as specified in the notice, for the year 
1282. The first Court dismissed the suit on 
the ground that plaintiff could not gue to 
recover rent of these lands until he had first 
established in a suit brought for the purpose 
his right to receive it, On appeal, the Lower 
Appellate Court held that the relationship 
of landlord and tenant had been already 
established by the previous proceedings; 
und after considering and determining what 
were the rates of rent to which plaintiff 
was fairly entitled, gave the plaintiff a 
decree accordingly. 

In special appeal it is contended that 

ls¢.—The previous suit was not a suit 
between the Moharsjah and the palki-bearer 
defendants, and consequently the latter are 
uot bound by avy decision in it determining 
rights as between them and the Moharajah. 

td 
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2nd.—That even taking the previous suit 
as oue between the present parties, the deci- 
gion in it is no bar to defendants’ setting up 
the plea of non-liability and of having it 
determined whether the Moharajah cau claim 
rent from them as ryots, jotedars. 

We think, however, that the former suit 
must be deemed to have been in substance a 
suit brought on behalf of the Moharajah, 
though brought in the name of his ijaradar. 
What was discussed in all stages of that suit, 
and what was decided by the High Court, 
were the relative positions of these palki- 
(defendants) and the Moharajah. 
The appellants, in their -written statement, 


bearers 


para. 6, themselves treat the ijaradar’s suit 
as being in fact the suit of the Mohurajah, 
and seek to use it as against him. We think 
that that suit must be held to have settled 
conclusively the matters in dispute between 
the Moharajah and these palki-bearers, 80 
far ns these matters were in fact finally 
decided in that suit. 

If the decision in that suit is conclusive, 
now, it seems to us that the appellants 
(the palki-bearers) are out of Court, and 
that their appeal must be dismissed. for 
we have no doubt that, in the former suit, it 
was decided by the High Court, that the 
of holding 


service lands was not valid, and that they 


palki-bearers’ plea rent-free 
had only a right of occupancy, and were 
liable to pay rent to the Moharajnh. That 
having been so decided, and the Moharajah 
having formally dispensed with their services 
a8 palki-bearers, ond having given them 
notice of the rent which he sought to assess 
on the laud, the palki-bearers are, ito our 
Opinion, bound now to pay rent. The 
Lower Appellate Court has assessed the reut 
at a certain rate, and his fiuding as to 
that has not been objected to before us. 

On the whole, we think the appeal should 
be dismissed with costs, 
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The 29th. May 1876. 


Present: 


The Hon’ble A. G. Macpherson and 
G. G. Morris, Judges. 


Proceedings „in Ezecution—Subsiantial Posses- 
sion —- Benantee Purchase — Fresh Swit for 
Possession, ° 


Case No. 138 of 1875. 


Regular Appeal from a decision passed 
by the Moonstff of Russoolgunge in 
Sylhet, dated the 11th #ebryary 1878. 


Kristo Gobind Kur and another (two of the 
Defendants) Appellants, 


versus 
Gunga Pershad Surma (Plaintiff) Respondent. 


Baboos Joy Gobind Shome and Rajendro 
Nath Bose for Appellants. — 


Baboo Gopal Lali Mitter for Respondent, 


Where the property of a judgment-debtor was sold in 
execution of a decree against him, and purchased by a 
person who was afterwards held by the Civil Court to 
have purchased the property denames for the judgment 
debtor; and the same estate was attached ang sold a 
second time in execution of another decree, and thenew 
purchaser went through the pretence of taking formal 
possession, but was not put in substantial possession of 
his purchase, and finally brought a fresh suit against the 
benamee purchaser who, he complained, had been setting 
up the ryots against him: HELD that a fresh suit would 
not lie; that the anction-purchaser ought to have been 
put in substantial possession in the proceedings had in 
execution; and that if he himself and the Court had 
done their respective duties, there would have been no 
difficulty in putting him in substantial possession, 
secing that the defendants could have been physically 
put out, if necessary, 


1876.] Civil 





Macpherson, J.—On the 8th of January 
1866, the right, title and interest of Juggo 
Mobun Shyam in a 4-nnna share of a 
ceitain estate was sold in execution of a 
decree of a Civil Court, and was purchased 
by the appellant Kristo Gobind. 

On the 15th of January 1866, the right, 
title and interest of the same Juggo Mohun 
in another estate were also sold ina execu- 
tion of n decree of a°Civil Court, and were 
purchased by the same Kristo Gobind. 

Subsequently, the several properties so 
purchased by Kristo Gobind were attached 
under a decree in another suit against Juggo 
Mohun,—a suit in which one Jhooti Parch 
was the pinti. The properties being so 
attached, Kristo Gobind came forward and 
246 Civil 
Procedure Code as being hie own and in 
no way belonging to Juggo Mohun or liahle 
to attachment. On the 24th April 1868. 
the Subordinate Judge rejected Kristo 
Gobind’s elaim, holding that Kristo Gobiod 
had purchased benamee for Juggo Mohun 3 


claimed them under Section 


and that the property was in fact in the 
possession of Juggo Mohun at the time of 
attachment in Jhooti Parch’s suit. 

On the 30th of May 1868 the property 
was sold, and Jhooti Parch himself was 
declared the purchaser. After that, on the 
28th Assar 1275, Jhooti Parch sold what 
he bad bought to the plaintiff in the pre- 
sent suit (who is the respondent now before 
us). On the 4th Assar 1278, the formal 
prgtetice of giving possession to the plaintiff 
by sticking up a bamboo on the land was 
gone through by the Court, but no actual 
possession was ever obtained by the plaintiff, 
who, instead of properly working out the 
decree on which his title depended, instituted 
this present suit, filing his plaint on the 7th 
June 1872. Thie suit is against Kiisto 
Gobind, his brother Radha Nath, and the 
representative of Juggo Mohun, who is now 
dead. The plaint, after Stating the fucts 
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more or less obscurely, bays that Kiisto 
Gobind and Radha Nath, in collusion with 
Juggo Molun and his representative, pre- 
vented the ryots from giving the plaintiff 
Knbooleuts, and have retained possession of 
the disputed property in their own hands,— 
and that therefore he sues for possession. 

It seems to us that the present suit will 
not lie, for the plaintiff, who occupies the 
position of the purchaser to whom the pro- 
perty was sold in execution of Jhooti Parch’ 
decree, ought to have got the possessior 
which he now sues for by proceedings had 
in execution of Jhooti Paich’s decree. 

He may have experienced difficulty in 
getting possession under the decree in Jhooti 
Parch’s suit: but so long as he did not get 
possession, he could not properly bring a 
fresh suit in order to have himself put in 
possession. If the course he has taken werc 
the 1ight course, litigation would be endless, 
For if we were now to give him a decree 
for possession, aud he, under our decree, 
rested content with the mere formal posses- 
sion, which consists of planting a bamboo 
on the laud, the plaintiff would be no neare 
obtaining substantial or real possession then 
than be is now ; and another fresh suit would 
be just as necessary then as when thie 
present suit was commenced. 

It is clear that the Court which was 
executing Jhooti Parch’s decree, having, on 
the 24th of April 1868, found that the 
purchase by Kristo Gobind was a purchase 
benamee for Juggo Mohun, and that Jugge 
Mohun was in actual possession of the 
property, that Court, in executing the decree, 
should have given the purchaser substantia: 
possession under Section 263, or Section 264. 
There onght not to have been, and need 
not have been, any difficulty about it, if the 
plaintiff had availed himself of the provisions 
of the law, and the Court had done its 
duty. l 

Radha Nath is said not to lave been s 
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party to the procďedings under Section 246,; | . The 2nd June 1876. 
and it is argued that for that reason, the 

Present: 


present suit was necessary. But Radha 
Nath’s own case, ns stated in his written 
‚statement, is. that he aad Kristo Gobind 
jointly bought the property in Kristo 
Gobind’s name. And if Radha Nath bought 
jointly with Kristo Gobind, Radha Nath 
is bound as much as Kristo Gobind by the 
proceeding under Section 246. The Court 
having found that Juggo Mohun was the 
owner, and in possession of the property, 
ought to have put the purchaser in real pos- 
session, aud we cannot understand why the 
Court did not do so, if the purchaser wished 
to take possession. 

The present suit must be dismissed on 
the ground that the purchaser at the enle 
held in Jooti Parch’s suit not having been 
put in possession, it is only by proceeding 
in the ordinary way. in that suit, that the 
plaintiff can get possession now. The mere 
form of sticking up a bamboo on land, if 
nothing more is done, or attempted, is not 
patting a party in possession, It is a mere 
pretence and no reality, and is not posses- 
sion within tha meaning of the Civil Pro- 
cedure Code. The Court should have given 
him substantial possession under Section 263 
or under Section 264, either by physically 
turning out the defendant if he was in actual 
possession, or by making the tenauts under- 
stand distinctly that the property had passed 
to the purchaser, and that future rents must 
be paid to him. No possession has been 
given either under Section 263 or under 
Section 264: and the present suit will not 
lie. If the plaintiff is entitled to possession 
be can only obtain it in Jhooti Parch’s 


guit. 
The plaintiffs suit is dismissed with all 


costs. 


The Hon’ble Sir Richard Garth, Kz., Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. . 

Indigo Cultivation — Jotnt Possession and 
Management—Consent of Co-sharers— Mesne 
Profits. : 


Case No. 2514 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 30th 
June 1874, reversing a deciston of the 
Subordinate Judge of thpt district, 
duted the 19th May 1873. 


Baboo Debee Pershad Sahoo (Plaintiff) 
Appellant, 


versus 


Baboo Gujadhur Pershad Narain Singh 
(Defendant) Respondent. 


Baboo Mohesh Chunder Chowdhry for 
Appellant. 


Mr. M. L. Sandel for Respondent. 


Where a five-anna shareholder in an estate sought 
to be put in joint possession of it with the represen- 
tative of the owners of the remaining eleven annas, 
and the latter contended that he had for many years 
held the entire land in suit and cultivated indif on it, 
and that plaintiff's mght in the said land was conffhed 
to the receipt of rent for 1t: HELD, that plaintiff was 
entitled to jomt possession and management of the 
land; that defendant could not cultivate indigo’ on it 
without the consent of the plaintiff; and that the 
consent said to have been given to the defendant by 
the other co- sharers could not bind plaintiff. 

HE tp also that plaintiff was entitled to mesne profits 
with interest. 


Garth, C.J.—We think that the Judge 
has made a mistike here, and that he has 


1876.1 Civil 


misunderstood what was the real nature of 
the suit and the defence which has been set 
up toit, 

The plaintiff is the owner of a five-anna 
share in the 32 beegahs of land in dispute, 
and the defendant No. 1, under certain leases 
which had been made to him by the other 
co-shnrers, represents the, remaining 11 
gannas share, 7 


The plaintiff alleges that the defendant 
has been cultivating indigo én these 32 
beegahs of land, and that such cultivation 
has caused injury to him, and that since he 
came of age the defendant has continued 
growing indjgoewithout his consent and 
despite his wishes. 

The defendant does not pretend to say 
that he has not been in possession of these 
32 beegalhs, or that he has not been cultivat- 
What he says is, that 
he has for a great many years been in pos- 


ing indigo thereon, 


session of the whole of this property ; and 
he contends that because he has been in 
possession all these years, he basa right to 
culivate indigo or any other crop he pleases, 
and that the plaintiff has no right to dispos- 
sess him, but only a right to receive the 
rent proportionate to his share. In the 
written statement he says :—‘ The defend- 
“ant having been in possession of the dis- 
‘puted land for about 9 years, without 
“ opposition or hindrance from any one, the 
“ plaintiff has no right now to dispossess 
“himt but to receive rents,” and in the next 
paragraph he says :—“ In the event of dis- 
possession, the defendant will have to incur 
& heavy loss of some thousands of rupees.” 
This, it may be observed here, is inconsistent 
with what he says now, that be has no power 
over these lands which are in the possession 
of ryots, and that all that he gets is his rent 
from them. If so, itis difficult to see in what 
way he will have to inour a loss of thousands 
of rupees. Then he goes :6n, “ the plain- 
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tiff has no other right but the recoipt of 
rents for the land in claim.” 

That being his answer to the suit, ft was 
not necessary to go into any evidence, 
because he admits the dispossession of the 
plaintiff, and he says that having been in 
possession for nine years he has aright to keep 
the plaintiff out of possession, and to preveut 
his having any share in the management of 
the property ; and all that the plaintiff has 
to do is to receive the rents in proportion to 
his share. 

In this contention we consider that the 
We think that the 
plaintiff is entitled to the joint possession 


defendant is wrong. 


and joint management of this property with 
the defendant, and that the defendant has no 
right to be cultivating indigo or any thing 
else upon it in despite of the plaintiff and 
agninst his wishes. 

Then it is stated that in those leases hy 
which the plaintiff’s co-sharers leased their 
shares to the defendant, and under which 
the defendant claims to be entitled to the 
possession and management of these 32 
beegahs of land, there is 
authorizing the defendant to 


n stipulation 
grow indigo 
We think that such a stipulation 
ought to have no effect as against the plain- 
tiff. ' 

We accordingly declare that the plaintiff 
is entitled to joint possession of and control 
over the lands contained within the bound- 
aries given in the plaint, being 82 beegnha 
more or less, with the defendants ; and that 
the first defendant is not entitled to cultivate 


thereon. 


indigo thereon without the plaintiffs consent; 
and further that the provisions of the lenges 
granted by defendants Nos. 2 to 8 to defend- 
unt No. 1, so far as the same may authorize 
him to grow indigo within the villuge of 
Sareputtee, are inoperative as against the 
plaintiff ; and we further declaie that the 
plaintiff is entitled to the mesne profits of 
the lands above mentioned (t0 be assessed 
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when this decree ‘is put into execution) from 
the 15th of January 1872 to date of this 
decreé, with interest thereon at 6 per cent. 
per annum from tbe date of ascertainment 
to the date of realization. 

The plaintif will have his costs in all the 
Courts. 


The 9th June 1876. 
Present: 


The Howble W. Ainslie and E. G. Birch, 
Judges. 


Suit for Possession — Partition— Arbitration— 
Award — Compromise — Registration—Stamp 
Duty. 


Case No. 2728 of 1875. 


Special Appeal froma decision passed by 
the Judge of Sarun, dated the 27th July 
1874, affirming a decision of the Subordt- 
nate Judge of that district, dated the 
6th May 1873. 


Nem Roy (one of the Defendants) Appellant, 
h versus 


Lalmon Roy (Plaintiff), and others (Defen- 
dants) Respondents. 


Baboo Judoo Nath Sahoy for Appellant. 


Baboo Bama Churn Banerjee for 
Respondents. 


Where the subject-matter of various suits between 
co-sbareis in an estate was referred to arbitration, and 
this brought out other members of the family, ‘who 
appeared before the arbitrators, and on whose appear- 
ance the whole question of the distribution of the 
family property was submitted to the arbitrators by a 
fresh agreement, which was followed by a compro mise ; 
and the arbitrators made an award which, however, 
was not signed by all the parties, and which was subse- 
quentty dealt with by the High Court as being no 
award at all except as against those who had signed it 
—the said Court, however, suggesting that a fresh suit 
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might lie on the basis of the compromise which had 
been submitted to the arbitrators by all the parties: 
HELD, in a suit for possession subsequently brought on 
the basis of that compromise, in which plaintiff obtained 
a dacree in the Lower Court, but defendant appealed to 
the High Court, that the decision of the Lower Court 
was good in law, and that the appeal must be dismissed 
with costs. 


HELD also, that the sclehnamah filed in the case was 


in effect a deed of partition, and aa such did not require 
registration; nor dogs it require a stamp. 


An agreement to have a dged of partition drawn up 


in a particular form oan be put in, unstamped, as 
evidence of the intention of the parties, 


Ainslie, J.—Tue plaintiff sues for posses- 


sion of four annas of Mouzah Sheikhpoora and 
mesue profits, on the ground that he aud 
| the defendants were co-parMerg,in the vil- 


lage and in other properties, and that, in 
consequence of disputes among them, there 
was a reference to arbitration followed by 
a compromise and award in accordance there- 
with, by which the specifle property now 
cluimed was allotted to the plaintiff as hisshare 
of the family estates; he states that the 
defendunt has wrongfully taken advantage of 
an order of Court, dated 19th July 1871, to 
refuse compliance with the award, but that 
guch order in no way warrants his conduct. 

The defence is simply that the supposed 
award was bad for several reasons, and has 
been modified by the Court and in part 
cancelled. 

In 1871 suits were brought by several 
members of the family against Nem Roy 
and others, which were by consent of the 
parties ynd order of Court referred ® abi- 
tration. 'Fhereupon other members of “the 
family who had not joined in the suits 
appeared before the arbitrators, aud the whole 
question of the distribution of the family 
property was submitted to them by a fresh 
agreement to refer to arbitration. This was 
followed by a compromise dated 26th June 
1871, submitted to the arbitrators, who thereon 
made an order. This, however, was sigued by 
three aud left uiteigued by two of them. On 


~~ 
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this award being returned into Court, the 
Subordinate Judge held that he had nothing 
to do with that part of it which did not affeet 
the subject of the pending suits, and accepted. 
ag an award on the reference by the Court, 
only so much as did relate to that subject. 
This appears to have led Nem Roy to refuse 
compliance with that portion of the award 
which dealt with matters refirred to the 
arbitrators by the gecqud submission. There- 
upou Bhurrut Roy brought the award into 
Court. His application to the’ Court is not 
before us, und therefore we do not know pre- 
cisely all that it contained ; but from the judg- 
mentof this Court, reported in XXII Weekly 
Reporter, 129, it gould seem the Judge treated 
it as an application under Section 327 of 
the Civil Procedure Code, nnd made a decree 
in accordance with it. On appeal to this 
Conrt thé award was held, for reasons which 
it is unnecessary for us to discuss, to be no 
award at all as regards persons other than 
the parties to the first suit; at the same 
time the learned Judges (Phear and Morris, 
JJ.) pointed out that it might be that a 
suit could be maintained on the basis of the 
compromise, though they declined to con- 
sider the ouse before them as a suit sgo 
framed. 


In the present suit the plaint is framed 
The Judge in the first 
Court distinetly understood that the claim 
rested on the solenamah as the basis of the 


as stated above. 


arbitration award. He says the suit is ng 
per plint based on a solebhnumah executed 
by the parties, on arbitration bond and deci- 
sion (of arbitration) and the Court’s decision 
dated 20th May 1872 (the last is not alluded 
to in the plaint). The Judge of the Lower 
Appellate Court also uiiderstood the suit 
to be so framed, and rests his judgment 
on the solehnumah, alluding to the decisions 
of Court. merely as evidence in support 
of it His words are :—“ In the present 


“ suit plaintiff aues for possession by determi- 


“uation of title in regard to part of the 
“property not the subject-matter of the 
“three suits above mentioned, aud the Sub- 
“ordinate Judge has given him a decree 
“on the ground that the solehnamah of 
“the 26th June 1871 was a valid docu- 
“ment executed by and binding on all 
“parties, and that it decided in his favor 
“the plaintiffs title to the property tn sutis 
“and that the platutiff’s title is also proved 
“by the above-mentioned decision of the 
“20th May 1872 and the 7th April 1873 
‘enforcing the award. It is now said tlint 
“the suit must be dismissed, because the 
“High Couit has set aside these decisions 
“and award, and of course if the Subordinate 
“ Judge’s decision or the claim were based 
“on these documents alone, this would have 
“to be done, but plaintiff has sued for deter- 
“ mination of title broadly, and he is entitled 
“to prove this in any way he can without 
“ regard to these decisions, aud to do so he 
“has filed the solenamah, and this document 
‘‘clearly proves his title to the property 

Defendant No. | has stated 
document 


“uow in suit, 
“that this 
“ fraudulent, but there ts no evidence brought 


is collusive and 


“forward ia support of this statement, 
“and as. the document has now been in 
“ Court for some years, it is rather late 
Defen- 


‘“dunts own witnesses, however, were pre- 


“to make such an objection to tt. 


“sent at its execution, and their evidence 
‘establishes it. The defendunt has ad- 
“mitted possession of the property in suit, 
“saying that he would give it up when the 
The 
© plaintiff, therefore, has proved his claim, 


‘nibitrators’ awards were enforced. 


“and I, therefore, dismiss the appeal with 
“costa.” 


In this judgment the Judge uses the 
words.“ plaintiff has sued for determination 


| of title broadly,” and appellant relies on this 


as showiug that the decision is based on the 


title of plaintiff as a member of the family, 
e 58 
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and not on the .solenamnh. Clearly this is 
n misréading of the judgment. What the 
Judge intends is, that if the award and 
decisione be put aside, the title of the plain- 
tiff ns a member of the family having a 
joint interest in all the family proper ty, 
which interest has been converted by the soleh- 
namah into a separate interest in oue pharti- 
If be did not 


intend this, there would have been no object 


cular villege, must, prevail. 


in going on to find specially that the goleh- 
namah is a duly executed aud binding 
instrument, 

The objection taken that the genuineness of 
. the solehnamah was not put in issue isn 
mere quibble ; the first issue is badly framed, 
but the question on which evidence was 
adduced, avd which was determined under that 
issue, was simply whether the solenamah was 
voluntarily and intentionally executed by 
the defendant (these are the Subordinate 
Judge's words). ) 


The appellant, “however, hnas further 
objections to this solehnamah that it is inad: 
missible in evideuce, Ist, from want of stam» 
On the firs: 
point it is enough to refer to two decisions o! 
“this Court, the first in XI Weekly Reporter 
520, the second in XXY Weekly Reporter, 


S e . 4 ` . 6 Py 
80. Numerous intermediate decisions might 


2nd, from want of registration. 


be cited, but it is sufficient to show that the 
ruling of Sir Barnes P:acock hus been fol- 
lowed up to the present time. Want of 
registration is possibly not to be tre ated in the 
nme way; on this point we express uo 
opinion. The document relied on by plain- 
tiff is'in effect a deed of partition, and, fn 
such, does not require registration, Although 
it isan instrument declaring an interest in 
immoveuble property, and so would appenr to 
come within Clause 2, Section.17, Act VIII, 
1871 (nnd the corresponding clause of the 
Act of 1866) it is one of those specially 
mentioned in Clause 7 of Section 18. Under 
these circumstunces, we are. bouud to read 
A ; i 
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the law in favor of the instrument. 


We are not aware that the point has been 
discussed in this Court. In 6 Madras Rep. 
Rulings, page 9, there is mention of n 
reference to the High Court, on which the 
Court held that registration of an insti u- 
ment of partition is optional, 

The solehnamah, though unregistered, can 
nlso be supported on the ground taken by 
the lafe learned Chief Justice in the case 
above cited from XI Weekly Reporter. If it 
was not n deed of partition it was only an 
agieement to have a deed of partition drawn 
up ina particular form, namely in the shape 
of an arbitration award: if that deed wus 
never executed as held by ghis Court in the 
suit of Bhurrut Roy (XXI Weekly Reporter, 
129), the agreement can be put in evidence 
to show the intention of the parties. 


The appeal is dismissed with costs. 
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The 5th May 1876. 


Present: 


‘The Howble Louis S. Jackson and W. F. 


McDonell, Judges. 


Sale under Reservution— Breach of Contract— 
Farmmg Lease—Iight of Reconveyance. 


Cuse No. 2347 of 1874. 

Special Appeal from a decision passed 
by the Judge of Ducea, dated the 
5th May 1874, affirming a decision of 
the Moonsiff of Manickgunge, dated the 
380th July 1873. 


Ramuath Seu Lushkur aud others (Plaintiffs ) 
Appellants, š 


VETSUS 


Mr. J. P. Wise and others (Defendants ) 
l Respondents. 


Baboo Rash Beharee Ghose for Appellants, 
Mr. J. T. Woodroffe and Baboo Ram 
Churn Mitter for Respondents. 


Where a share in an estate had been sold under a 
stipulation that thé purchase: should possess it himself 
e 
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as landlord, or, if desirous of parting with it, should 
restore it to the original owner or his heirs at a fixed 
price; and the purchaser, having been restrained by this 
agieement from selling off this property to a thiid 
person, had, on his retirement to England, given other 
persons a farming lease of it for fifteen years: ann, 
that as the object of the original stipulation was to secure 
the constant possession of the share to some one with 
whom the original owner or his heirs, who still retained 
the 1esidue of the estate, could keep up friendly relations, 
the grant of the farmer's lease wab a violation of the 
cévenant; and that the hgirs of the original owner 
were entitled to have the share in suit conveyed to 
them at the stipulated price, > 


Jackson, J—W s have now reheard this 
case, and have had the advantage of hearing 
the argument of Mr. Woodroffe on behalf 
of his client,eMr- Wise ; but the conclusion 
nt which we have atrived is the same as that 
which we had previously come to. In one 
trifling respect we may correct here a mistake 
which we made in stating the facts when 
We gave judgment before. We stnted on 
that occasion that, upon the sale by the 
widow Jugodissuree Dossee to Mr. Wise of 
n Z-nnna, out of the entire 3-anna, share 
held by this family, the father of the present 
plaintifs and the parties with whom the 
ekrar, which we shall presently mention, waa 
concluded, had brought a suit after the 
death of Jugodissuree. Woe now find, on 
looking to the ekrarnamah, that they, with 
very unusual promptitude, brought the suit 
against Mr. Wise and against Jugodissuree 
herself. The sale to Mr. Wise was in 
1250 B.S., and the suit appears to have 
been cOmmenced in the English year 1845, 
which would correspond with the Bengali 
venr 1251 or 1252. 
this suit depends upon the construction which 


The whole decision. of 


we are to place on the raffanamah executed 
hy Mr. Wise on one part, and Ram Nath Sen 
Lushkur and others on the other part. That 
document recites that out of the entire 5 annas 
6 gundahs 2 cowrees 2 krants share held by 
the different members, 3 annas 11 guudalig 
1 cowree 10 krants were held "ry the plain- 
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tifs cousin, Raj Kishore Sen Lushkur, and 
after his death wero sold by his widow to 
Mr. Wise; that thereupon the father of 
the plaintiffs, Shumboo Nath Lushkur, having 
commenced a suit and thon having died, this 
arrangement wag entered into between them 
aud Mi. Wise, and the arrangement is in 
these words. Having said that some part of 
the property had been already sold, it says :* 
“Ge Jo otal ferric fanit iaae oig aye 
Rasta difer, uf ott È empl fanga- 
wera fami fen obits feel sata ates oy 
sca wtata taft sates fafs Ge aoa. Tal 
corvitia face cointfacita fe eatfanicra fash 
fas aay stxtae atta aia feat Rerife wae 
afars Aifa a, afe efa sta wisi setie” | 
that is to say, I shall personally continue in 
If hereafter I 


occasion to sell the purchased shares in the 


possession. should have 
remaining kismuts, then I shall not be at 
liberty to make gift, snle or other transfer 
of the said property otherwise than by sale 
to you or your heirs for the purchase-money 
Rs. 909 as specified in my bill of sale.— 
Now, it seems that long after the execution 
of this instrument in 1885 Mr. Wise has 
disposed of at lenst n great portion of his 
landed property in this country and has left 
India and resided in England, whether with 
the intention of finally settling there or not 
does not appear. It is in evidence that 
Mr. Wise, at least his agents, had intended 
to sell this property aloug with others which 
were large indigo concerns, when, this ekrar 
having been discovered, the negotiations 
which were then on foot went off, aud, tha 
concerns have siuce been sold to other 
persons for the same amount of money, 


* Ukta dui 4n4 hishyfté kharidgi hakiyaté fml 
shayeng dakhalkar thékiba: jadi fAgamashya o1 
bakri kishmathayer kharidgi hishya bikm karár 
f&bashyak hay, tabé fpandr kharidgi kabélfr 
likhit ukta nay shatta o nay taka kamp4ni kimaté 
tomAdigér kı wé&iish4nér nikat bhinna annya 
káháro sthané dén bikri itiy4di hastantar karit) 
pAriba ná. jadi kari tabé taha agrajhya. 
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with this differénce that, instead of this 
particular property being sold, the pur- 
chasers got an ijarah lease of it for fifteen 
years. I: seems to have been contended on 
the part of the plaintifs that this ijarah 
was not what it purported to be, but was 
in fact another name for a sale out and out. 
This is denied on the part of Mr. Wise, 
and the Judge has found, and we fully 
accept his finding, that the ijarnh is in fact 
an ijarah, and that Mr. Wise would be autho- 
rized and competent, at the end of that term, 
supposing that he were living and disposed 
to do so, to re-enter into the personal posses- 
sion which is coutemplated in ths ruffa- 
namah, and that the tenure of the taradar 
defendants would thereupon cease and 
determine. The question, therefore, is whe- 
ther Mr. Wise by giving over this property 
upon a fifteen years’ farming lease and then 
leaving the country has not broken his 
covenant as contained in this rnffanamah and 
entitled the plaintiffs to demand that the 
property should be conveyed to them. Now, 
it should be borne in mind what the terms of 
this document are, and also what the circum- 
Ín 


the first place, the Seus are not merely the 


stances are which led to this covenant. 


reversioners who, but for the snle, would 
have succeeded to the 2-nnna share con- 
veyed to Mr. Wise, but they are themselves 
co-sharers and owners of another share. 
They had therefore vot merely to take care 
of their interests in regard to the share sold 
but also to look to their own comfoit and 
that 


remained, and for that purpose it was essen- 


convenience in enjoying the share 
tinl to them that the person owning and 
possessing should be a person with whom 
they could maintain, so to say, comfortable 
relations, That being so, When we read 
the terms of the ruffanamah, we think it 
that 
what they meant to bargain for was that 


Mr. Wise should personally retain possession 


impossible to resist the conclusion 
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of the property and should not in any way 
nlienate itor let it go into the hands of 
o'hers without giving them the refusal and 
the option of taking it at the price which 
he had paid for them, It is suggested that 
"gue nftereta tifa, if 


they areenot to be tnken merely in confirm- 


that the words * 


ation of the,promise not to alienate, hnve no 
separate significhtion, and that in such n case 
the remedy is fo be sovght in an action for 
damages. Byt that is not the sense in which 
we think these words are to be considered. 
They must he taken and read with the other 
terms of the covenant as menning that Mr. 
Wise must either himself remain in possession 
or reconvey to the Sen Imshkwurs, and save 
ns aforesaid was not in any way to alienate 
the property either by gift, sale, or otherwise, 
It is then suggested that what Mr. Wise 
has done is no breach of the covenant for 
personal enjoyment, Clearly whut the 
parties had in contemplation was that Mr. 
Wise, like the Lushkurs themselves, should 
retain in bis own hand that possession which 
is known as the owner’s possession, that is 
to eny, should exercise rights as landlord, 
let the lands to tenants, collect rent and 
otherwise hdld as zemindar, It was put 
to ug as a case which might occasion some 
difficulty as 
Mr. Wise, instead of granting this ijarah, had 


to what would be done if 


gone to Calcutta or gone to England leaving 
a general manager to look after hia affairs. 
Probably the answer is that if Mr. Wise 
lind done so, the manager acting ufMer his 
general instructions and following out his 
employes policy, would in some degree 
if not entirely, fulfil the obligations imposed 
It may be that the 


Court would, in such a case, be under some 


by the :uffannmah, 


difficulty, But that is not the case before 
us. Here Mr. Wise has made over the 
property in lease for fifteen years and has 








t Shiyang dakalkér thákiba, 


? 


- any way evaded, 
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left the conntry. It appears to us that that 
ig a substantial violation of the contract 
entered into between the parties. As far 
as we can see, the plaintiff in the suit of 
1845 would apparently have succeeded and 
obtained from the Court a decree setting 
aside the widow's sale. We say so,» because 
of the remarkable diligence shown by the 
party interested who brought’ the suit evithin 
two yenrs of tle sale and while the 
widow was still living when there would 
be no difficulty on the defendant’s part to 
prove circumstances in justification of the 
Bale by the widow. In this state of things, 
when the reversioners were content to 
accept this setleMent, we think we are bound 
to carry it out in strict accordance with its 
terms and seo that those terms are not in 
We say evaded without 
intending to impute any improper conduct 
to Mr, Wise or to others. We may point 
out that the judgment of the Lower Appellate 
Court is not so entirely favorable to the 
conduct of the parties ng is contended for, 
because the Judge eays—“ There can be 
“ no doubt from the evidence produced and 
“indeed the defendants seem now scarcely 
“to deny thut the fifteen years’ lease was 
“given to protect themselves from the 
“consequences of the ekrar, but at the 
“ game time there is nothing in their evi- 
“dence or in the circumstances to show 
“that the lease is not a bona fide one with 
“a reserved rent to the lessor during the 
“ tim@of the lease and right of re-entering 
“at its expiry, Agnin Mr, Wise’s letter, 
“though it is a sort of admission of the 
“ genuineness of the ekrar, is certainly not 
“at all what the plaintiff wants to mnke i! 
“out, b direction to his agents in this coun- 
“try to give the plaintiff the lands on the 
“ terms of the ekrar.” That clearly means 
that although they were forbidden to alie- 
nate by the express terms of the ekrar, still 


they did the nearest thing they could to 
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it by giving this lease fur @long term. On 
all these considerations, we think that the 
plaintiffs are entitled to the judgment of 
the Court, and that they should have this 
property conveyed to them at the price 
stipulated. Somethiug has been said as to 
the Moonsiff having tuken the same view 
in favor of the defendants ns the Judge has 
done, and it is suggested that the Moonsiff 
as being a native of this country was well 
qualified to form an opinion as to the mean- 
ing of the covenant that the parties had 
entered into. But it appears to us that the 
Moonsiff did not take care to look clogely 
into the documeyt on which he decided, 
because that which he sets out as being the 
language of the document is uot so in fact. 
The plaintiff will be entitled to his costa of 
this hearing and of the Courts below. 








The 10th May 1876. 
Present: 
The Hon'ble Lonis S. Jackson and 
W. F. McDonell, Judges. 

Principle of Enhancement—Suit for Arrears 
at Enhanced Rutes—Time for bringi Suit, 
Case No. 1242 of 1875, 

Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Nudidea, dated the \3th March 1875, re- 
versing a decision of the First Moonsiff of 
Bongram, dated the 23rd February 1874. 

Mr. Georze Glaescott, Manager of Mr. M. F. 

Sandes and another (Plaintiff) 
Appellant, 


Versus 


Raj Chunder Mooehy Mundul and others 
(Defendants) Respondents. 


Mr. R. T. Allan for Appellant. 


Mr. L. M. Ghose and Baboo Golap 
Chunder Sircar for Respondents. 


The intention of s. 29 Act VIII (B. C.) of 1869, is that 
a suit for arrears at enhanced erates should not be 
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deferred beyond the third month after the year for which 
enhancement is claimed. 

The provision for enhancing rent to the rate prevailing 
for the same class of lands is exceptional, applying to 
cases in which, from some exceptional causes, a ryot is 
holding at an unusually low rate, and is not intended— 
after the rent has been raised on some ryotsin any 
place for a special reason—to furnish a means for raising 
the rents of all the ryots of the same place to the same 
rate, 

Jackson, J.—As regards the firat ground 
on which the Lower Appellate Court buses its 
jodgment, we do not concur iu the opinion 
there expressed. The intention, as it secms 
to us, of Section 29 of Aot VIII (B.C ) of 
1869 is, that the bringing of a suit for 
nrrears of rent at enhancederate, as to which 
there has been no adjudication, or, so to 
speak, confirmation by a competent Court, 
is not to be deferred beyond the third month 
nt the end of the Bengalee year on account 
of which the enhancement is claimed. But 
then there are other grounds into which the 
Court below has very fully gone, and as to 
those grounds we are bound to say we 
generally concur in opinion with the Court 
It must be observed that the Courts, 
in dealing with these cases, must, in the first 
place, consider whether the plaintiff seeking 


below. 


to enhance the rent complies with the pro- 
visions of the law under which he comes, 
We very often observe in cases of the same 
kind as that which ig now before us that 
evidence is produced of witnesses who depose, 
as the witnesses in the present case lave 
` deposed, that the rates claimed by the plainiff 
are the rates of the village, The objection 
which the Subordinnte Judge takes to the 
evidence in the present cage is one in which 
we sympathize, vis, that the testimony of 
the witnesses is vugue. It is equally ap- 
plicable to ten thousand other cases and to 
the particular case before us. The witnesses 
speaking of the land the rent of which is 
sought to be enhanced, say, that it, viz, the 
whole of it, is the same kind of land as that 
which they themselves hold, whereas these 


witnesses do not hold more than ten or fifteen 
Is it probnble that 
such evidence is exactly true ? They also 


beegahs at the most, 


say that the 1ates claimed by plaintiff are 
those paid by all the tenants of the village. 
This it is clear from the Ameen’s report 
is not ttue. The Ameen’s report does not 
show thatthe majority of the ryots pay at 
the same tate, and this brings us to the 
principle an which ‘lfe plaintiff appears to 
have gone, angl which appears to us not con- 
templated by the law when laying down the 
first ground of enhancement, viz., that the 
tenants do not pay the rate prevailing 
amongst ryots of the same class for lands 
of similar desctiption and “witle similar ad- 
vantages. That provision, we think, is 
meant to apply to exceptional cases—cases 
where a particular ryot from exceptional 
causes is holding lands of a particular kind, 
not at the rate at which lands of that kind 
are usually held. It was not, we think, in- 
tended that some of the ryots should be 
enhanced on specified grounds, and then the 
provisions of this clause should be applied , 
for the purpose of enhancement as to the 
remaining ryots. But in the present case we 
think the judgment of the Lower Appellate 
Court is right in so far asit holds that 
neither the witnesses for the plaintiff nor 
the judgment of the Moonsiff point to any 
tangible clear ground on which the present 
defendants are linble to be enhanced. We do 
not find the judgment of the Moonsiff deal- 
ing closely with the evideuce of the piifntiffs 
witnesses, What he gays is: “I have gone 
through the papers on the record and heard 
the arguments on both sides.” It would be 
far more satisfactory if the Moonsiff had 
addressed himself to the evidence given in 
his presence instead of recordiug a judgment 
six weeks afterwards based upou a leisnrely 
perusal of the record. The appeal is dis- 
missed with costs. 


—_— a————Ė A . 
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The 12th May 1376, 


Ivesent : 


The Howtle L S. Juckson and 
W. E. McDonell, Judges. 


Suit for Possession—Verration of Clajm— 
Collusi ce* Decree. 


Case No. 2100 of 1875. 


Special Appeal rom a decision passed by 
the Judge of the 14-Pergunnahs, dated 
the 31st August 1875, modifying a deci- 
ston of the: Moonsiff of Seuldah, dated 
the 29th March 1875. 


Soobul Doss Mullick (Defendant) Appellant, 


CETsus 


Wooma Churn Moz»omdar ( Plaintiff) 
Respondent. 


Mr. Evans and. Baboos Ashootosh Dhur, Nil 


Madhub Bose aud Jadub Chunder Seal 


for Appellant. 
r" 


Caa 


Mr. R. T. Allan for R spondent. 


Where, in the first instance, a plaintiff was’ allowed, 
in the Appellate Court, entirely to shift the pround 
taken in the fist Court, and he not only abandoned the 
greater part of his claim, but also sought a distinct 
remedy from that asked for in-his plant: and where, 
in the second instance, the Appellate Court overlooked 
the finding of the Moonsiff—that the plaintiff had 
obtained. a collasive decree, by s omitting to make 

é 


defendant a party to a previous suit for the same 
property for which he, the said defendant, had given 


‘valuable consideration—and declared plaintiff's title to 


possession instead of merely giving him the possession 
sought for: HRLD that, on both the above grounds, the 
judgment of the Appellate Court must be reversed, 


Jackson, J—In the judgment which is 
now before us in special appeal, the Judge 
has, looking at the nature of the cnse, we muy 
suy, somewhat shortly reversed a very 
elaborate and careful judgment of the 
Moonsiff, and upon that judgment there are 
a great many remarks which arise, but the 
principal of them and those which operate 
principally are thgse, In the first place, the 
appellant before the Judge, that is to say, the 
plaintiff, has been allowed entirely to shift 
the ground taken in the Court of first 
instance, aud not only to abandon by far the 
greater part of his claim, but also to ask 
for a remedy entirely distinct from that 
which he asked for in his plaint. The 
Judge says :—“ Ou the case coming on for 
“ henring, it was announced that the claim 
“fo the 10 .beegahs sold by Chunder Kant 
‘to’ Dinonath Sen; and now in respon- 
“dent’s possession, was abandoned. I have 
a therefore only to deal with the claim to 
“the 6 beeguhs originally leased to Dino 
“Nath Sen by Chunder Kant, but now held 
“for 20 years by respondent under lease,” 
The way in which he seems to have been 
asked to deal with, nnd he did deal with, 
the case is that, instead of giving plaintiff 
what was sought for, that is, actual posses- 
sion of the property, he has declared the 
plaintiff entitled to possession under the 
decree of lst December 1871 in the manner 
presctibed in Section 224 of Act VIII of 
1869 of: a half share in the property, 
5 beegahs more or less, covered by a lease 
of 8lst May 1860. That is the first 
point. The second point is, that the Judge 
haa -entirely given the go-by to all the 


observations of the Moonsiff in respect of 
° 
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the bond fides of the suit in which the The 19th May 1876. 


plaintiff’s vendor had obtained a decree of 
Present: 


The Hon'ble L. S. Jnckson and W. F. 


to us, on exceedingly cogent reasons, that that McDonell, Judges. 
was an entively collusive suit, but tho'Judge , Twenty Years’ Occupation — Eighteen Years’ 
is of opinion “ that the respondent as lessee : Occupation— Presumption. 


“ig not entitled to question it now, or to Cuses Nos. 2393 and 2394 of 1875. 
“ raise any objection to the assumption by the 


which he now desires to reap the benefit. 
The Moonsiff found, and found, ns appears 


Special Appeals from a decision passed 
“appellant of the position to which he by the . Officiating Judge of Nuddea 
succeeded by purchase of the mortgngee’s dated the 96th May 1875, affirming a 


“interest in the suit No. 1121 of 1871 Pree of the Moonsiff of Ranaghat 
3 
“and the decree dated 1st December 1871.” dated the 29th December 1878 


Now the Moonsiff shows very clearly that, i 
if the plnintiff were acting bona fide, be Radha Moye Dey Chowdhry (Plaintiff) 
ought to have made the present defeudant, Appellant, 

whom he knew to have been long in posses- versus 

sion of the property for valuable consideia- 
tion, a party to that suit, but the Judge 
sunctions the conduct of the plaintiff in . 
omitting to do so, and considers it proper to Baboos Mohinee Mohun Roy and Kishoree 
make the present defendant subject to the Mohun Roy for Appellant. 
consequences of what took place, fur he says Baboo Rash Behary Ghose 

that the respondent as lessee is not entitled 
to question now what took pluce in the 
former suit, Anything more hard it is 


Aghore Nath Biswas and others 
(Defuudunts) Respondents. 


for Respondents. 


‘ In a suit relating to four jummas in the possession of 
; ' the same persons, in which it was proved that three of 
impossible to conceive. It appears tO U8 the jummas had been held at the same rent for twenty 
that on these grounds—others might also be ' years, but that the fourth, having only been purchased 


mentioned—the judgment of the Lower eighteen years previously by the said persons, had not 


: ' been longer in their own possession, HELD, that the 
rroneous and must be i : 
Appellate Court is erron E presumpon might arise that the jamma itself had been 


set uside, and the judgment of the Mooneiff held at an unchanged rent for twenty years, and that 
dismissing the suit must be restor:d with the Lower Courts were justified in inferring that such had 
costs. been the case. 

It should be stated that Mr, Allan cnme Jackson, J.—THE point raised in special 
into Court afier the learned Counsel for the | appeal is, that the Lower Appellate Court has 
appellant had concluded his arguments but | pot found upon the evidence ns it oug fit to 
before the Court hnd given judgment, but have done explicitly in reapect of all the four 
he declined to take the time of the Court! jummns held by the defendants, whether 
in attempting to support the Judgment of | these jummas had been held at a rent 
the Court below, if this Court thought it | unchanged for more than twenty years. Now 
proper to reverse that judgment. jt appears to us that the Judge has plainly 

enougl» expressed his opinion that that was 
so in respect of three out of the four jummas 
upon the documents adsluced, and that he 


also meant to-fiud the same thing in regard 
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to the fourth jumma, although the series of 
documents in respect of that jumma extended 
We think that although 
the dakhillas in respect of that jumma went 


only to 18 years. 


back to 18 years, being the whole time that 
has passed since the jumma was purchased 
by the defendants, the Court was at liberty 
to infer that it had continued ta be held at 
an unchavged rate of rent for twenty years, 
and the presumption *therefore might arise. 
We think we onght not to, interfere in 
special appenl with the concurrent findings 
of the two Courts ‘below. The appeals are 
therefore dismissed with tosts, 


@ 
The 19th May 1876. 
Present: 


The Hon’ble Louis S. Jackson and W. F. 
* 4 MeoDonell, Judges. 


Contract Law—Sale Law— Proprietors Liability 
Sor Revenue—Effect of Contract on Proprietor’s 
Liability— Co-sharers—farming Lease— Rent- 
Receiver and Revenue-Payer—Sale for Arrears 
of Revenue. l 


Case No. ' 2367 of 1875. 


Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 29th June 1875, reversing a decision 
of the Officiating Moonsiff of Ranaghat, 
dated the 29th November 1873. i 


Tarinee, alias Sawal Monee Debian 
°  (Defendani) Appellant, 


@ 


VET SUS 
Sreenath ‘Mookerjee (Plaintiff) Respondent. 


Baboo Bhyrob Chunder 
Bipro Doss Mookerjee for Appellaut. 


Banerjee and 


Baboo Kally Mohun Doss for Respondent, 


í Where two co-sharers in an undivided etate took from 
a third co-sharer a farming lease ‘pf her interest in as 
rd 


portion of the said estate, on the*stipulation that they 
should meet the Government demand on the said 
co-sharer, and take credit for the amount in the rent 
reserved ; and the two farmers leased out the samo shart 
in a dar-ijara lease to a fourth person, who, on thc 
failure of the aad farmers to meet the Government 
demand; paid it in himself to save the estate, and then 
brought a suit against the third co-sharer to 1ecover 
the amount: and the Moonsiff decided that the suit 
could only lie against the two farmers, but the Judge 
ruled that the suit could only le against the third 
co-sharer as proprietor :— 

Founp by the High Court, that as the third co-shaier’ 
share was not separate, and the whole estate was lable 
to snle for default, the two farmers were generally Lable 
&s' proprietors with the third co-shaer, and, having 
recovered the rent for the share, might have been made 
Lable for the revenue, even if the suit had been brought: 
as supposed by the Ju@ge, under s, 9 Act XI of 1859: but 

Hep that, as the suit had not been brought under any 
particular section of the law, s. 69 of the Contract Law 
applied to the suit as well as a. 9 Act XI of 1859, and 
that the money paid by the dar-ijaradar was iecoverable 
from the two farmers who had realised the rent and 
Were responsible, both under their contract and as 
co-proprietors, for the revenue, 


Jackson, J.—Tur plaintiff in thie cnsa 
held a dar-ijara of a share in a certain joint 
zemindaree, and held it under Anund 
Pershad and Sharoda Pershad Mookerjee, 
who were ijaradars of that share and who 
were also co-owners thereof, but who held 
the particular share in ijara from Tarinee, 
the defendant. Between Turinee and her 
co-sharer ijaradars there was a stipulation 
that they were to pay on her account the 
Government revenue due upon her share, 
tdking credit for the same in the rent 
reserved. It appears that in 1868-69 the 
co-sharer ijaradars omitted to make such 
payment, and the plaintiff dar-ijaradar paid 
i¢ in aid brought this suit to recover the 
amount not from his immediate superiors, 
the ijaradars, but from Tatinee. Tutinee 
objected that she was not liable, and the 
Moonsiff dismissed the suit. On appenl 
the District Judge reversed that judgment 
in the following words. Speaking of the 
second point rnised before him, viz., that 
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supposing the plaintiff to have had any 
interest in the estate to protect, this suit 
ought to have been brought against the 
ijaradars and not against the defendant, he 
says:—‘ Section 9 of Act XI of 1859 
‘states that such a suit as the present will 
‘lie only against the defaulting proprietor. 
“Tt is not therefore within the discretion of 
‘‘the Court to consider any arrangement 
“ which the defendant and the ijaradars may 
« haye made between themselves.” Now, it 
does not appear that the share of Tarinee 
had been separated, or that payment of rent 
was made separately on account of that 
share. 
in default, and the whole estate may have 
been sold. It was, therefore, in the power 
of the dar-ijaradar to have made this pay- 
“ment under Section 9 in order to protect 
the estate and to bring a suit agninst the 
co-sharers, and in that case the Court, we 
think, might make the provision that the 


Consequently all tQe co-sharers were 


amount so paid might be recovered against 
these two co-sharers who in the capacity of 
ijaradare had received the money. But the 
suit was not brought under Section 9 of 
Act XI of 1859. It was not brought under 
any specific provision of law whatever. The 
plaintiff simply stated the facta and alleged 
himself to be entitled to the decree asked for» 
The Court, therefore, had to tske into 
consideration Section 69 of the Contract Act 
as well as Section 9. Under Section 69 the 
plaintiff was clearly entitled to recover from 
the ijaradars. It appears to us, therefore, 
that in this view of the case the ijaradars 
who had received the money out of the 
‘ revenue to be paid, and who were amongst 
the defaulters, ought to have been sued and 
not the defendant Tarinee. The decision 
of the Judge, therefore, reversing that of 
the Moonsiff, is wrong, and must be set aside 
with costs. 





The 10th June 1876. 


Present : 


The Hon’ble W. Markby and G. G. Morris, 
‘Judges. 


Hindoo Marriage Law— Restitution of Conjugal 
Rights—WNeglect of usual Ceremonials— 
m Husband's Right. 


Cage No. 1282 of 1874. 


Special Appeal from a decision passed by 
the Deputy Commissioner and Subordi- 
nate Judge of Gwalparah, dated the 
23rd March 1874, reversing a decision 
of the Extra Assistant Commissioner 
and Moonsiff of that district, dated the 
30th December 1873. 


Boolchand Kollta (Plaintiff) Appellant, : 
versus 


Janokee and others (Defendants) 
Respondents. 


Baboo Girija Sunker Mojoomdar for 
Appellant. ` 


Moonsee Serajal Islam for Respondents. 


Where a man—who had been married to a woman, 
but had failed to go through the second ceremony, 
without which, ‘according to the customs of his caste, 
the woman would have been defiled had he obtained 
possession of her, and had actually mariied @ second 
wife, and left the firat woman to believe that she Was at 
liberty to contiact another marriage, which, indeed, sha 
has done—now sued for restitution of conjugal 
rights: HKLD, that though, after a first marriage a 
man’s right to the person of his wife was complete, 
yet where, as in the present case, there were other 
ceremonies which were usual, but had been neglected, 
and the claimant had not shown cause for his neglect 
he was not entitled to a decree. 


Markby, J—Tsx Deputy Commissioner 
appears to have taken an incorrect view of 


. 
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this case, as well as of the Hindoo law and 
of the decisions of this Court. 

According to the decisions of this Court 
the general Hindoo law is that, as soon as n 
ceremony of marriage has taken place, the 

-right of the husband to require his wife 
to live in the same house with him is com- 
plete (XXIL Weekly Reporter, page 178). 

There may be, however, » custom binding 
npon a particular clasg or caste, that the wife, 
if a child, should remain in the house of her 
parents and guardians until she is fit for 
cohabitation. Such a custom has been, and 
we have no doubt always would be, recog- 
nized by the Courts (XXIII Weekly Reporter, 
page 22). è °” 

Tt might also be possible that by custom, 
before any conjugal rights could be asserted, 
,4 second ceremony of murringe was necessary, 
though the general Hindoo law requires no 
such ceremony. 

The Deputy Commissioner, when the case 
was first before him, thought that, in the class 
to which the parties to this case belong, a 
second ceremony was necessary before the 
husband could assert nuy conjugal rights at 
all. There was no evidence on the record to 
support this view, and we accordingly direc- 
ted a further enquiry. From the evidence 
now taken it is clear that the opinion of 
‘the Deputy Commissioner on this point is 
incorrect, 

Whit the evidence of the witnesses who 
have been examined under our direction proves 
is thig#:—that in the community to which 
these parties belong, when a ceremony of 
marringe has tuken place, the husband has a 
right to demand that his wife should reside 
in his house, however young she may be, 
unless he has agreed with the parents that the 
child shall remain with them. But before 
cohabitation as man and wife a second 
ceremony must be performed. This second 
ceremony is called by some of the witnesses 


Santeebia, ‘aud by others Panohbia, and they 


say that if a girl cohabits with her husband 
without it, she is deflled, and both she and her 
husband ate outcasted. 

The law applicable to the case ia therefore 
clear, but we are a good deal embarrassed in 
denling with this case by the loose way in 
which the facts are found by the Courts 
below. It seems, however, that the girl was 
19 when this suit to enforce his conjugal 
lights was brought by the husband, and 
therefore the time for the performance of the 
second marriage had been Jong past. Never- 
theless, the husband had taken no steps 
towards getting it performed, and, having 
married another woman, had left the charge 
of this girl, whom he now claims as 
his wife, entirely upon her parents. The 
girl, since attaining the nge of puberty, has 
married another man, and there is evidence 
that in this community the girl may lawfully 
do so if the man who has gone through the 
first ceremony declines to perform the second 
ceremony. 

Under these circumstances we consider 
that the husband has uot given such evidence 
as will entitle him to a decree. He should 
have explained fully how it was that he 
deferred so long the performance of the 
secoud ceremony. Upon the evidence in the 
case it appears that the plaintiff neglected to 
perform the second ceremony at the usual 
time, and for a very loug period afterwards 
took no steps to obtain the performance of 
this ceremony, but allowed the girl to act 
upou the presumption, fairly arising out of 
his own conduct, that he had voluntarily 
severed the tie of his first marriage. We 
are of opinion that he is not entitled to a 
decree, therefore the 
appeal with costs. 


and we dismiss 
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The L8th June. 1876. 


l Present: 


The Hon’ble F..B. Kemp and F. A. Glover, 
Judges.. 


Equity of Redemption—Rateable Allotment on 
Mortgage Properties—Government Assessment. 


Case No. 121 of 1875. 


Regular Appeal from a decision passed by 
.. the Subordinate Judge of Sarun, dated 
the 9th February 1875. , 


I 


Maharajah Kishen Pertab Sahee Bahadoor 
(Plaintif) Appellant, 


Versus 


Lalla, Nund Coomar Singh Parray and others 
(Defendants) Respondents. 


The Advocate- General, Alr. R. T. Allan, 
Baboos Unnoda Pershad Banerjee and 
Jugodanund Mookerjee for Appellant. 


Messrs. J. T. Woodroffe and R. E. Twidale 
ond Baboo. Taruck Nath Sen for 
Respondents. 


Property which is the subject of a mortgage may be 
sold in satisfaction, but it must be sold as a whole 
and not piecemeal at the pleasure of the mortgagee. 
The proper course is to make an enquiry into the 
relative values of the properties included in the mort- 
gage and to burden each with a proportionate share 
of the debt. It must not be assumed that the Govern- 
ment assessment represents the trae value of estates. 

e 


Glover, J.—Tue plaintiff in this suit 
(which we may remark has already been 
the subject of two iemands by the High 
Court) is by 
from the original holders of two kulums 
of, Mehal Mnhole numbered in the Towjee 
609 and 612 and of Jelalpore No. 610. 
He also purchased the equity of. redemption 
in Nos. 609 auè 612 and afterwards of a 
portion” of No. 610, pecoming as regards 
these properties both mortgagor and mot- 
gageo. ; 
due on-his mortgage by the sale of Mebal 
Jelalpore, No. 610., 

In consequence of what fell from the 


the morigagee pur: hase 


e 
He now sues to recover the amount 


learned Counsel engaged inshiscase we do’ 


“not think it necessary to go at any length 


into details.. Itis sufficient if we sny that 
the plaintiff cannot equitably have a debt 
which isa burthen upon the whole of the 
mortgaged property satisfied by the sale 
of a portion of that property nnd so save 
that part in which he holds an equity of 
redemption from all share of the burthen. 
Propeity, the subject of a mortgage, ‘may 
be sold in satisfaction, but it must be sold 
as a whole, and cannot be disposed of piece- 
In 


this case the plaintiff would throw the whole 


meal at the pleasure of the morigugee. 


of the mortgage debt on one of the pledged 
mouzahs in which also he had the equity 
of redemption over a part only. Photea 
and Putherpore, which are in the defendant’s 


:| possession, are not subject to the plaintifs 


Tt is said, ansl the 
allegation has not been denied, that the 
property called Mahole No. 609 and 612 is 
worth much more than the amount of the 


equity of redemption. 


plaintiff's mortgage demand. 
but whether so or not, Mahole must pay 
its share towards liquidating the mortgage 
debt. (Nathoo Shahoo v. Lalla Ameer 
Chand, XXIV Weekly Reporter, 24.) 

The decision of the Subordinate Judge 
cannot perhaps be supported in the way it 


This may be, 


'» 
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has been given, but substantially it enun- 
ciated the proper aud equitable course to 
be pursued. 

The order we ghall make in this case is, 
that an enquiry shall he made into the relative 
values of the properties included in the mort- 
gage, and that each of them shall be,propor- 
tionately burthened with ita shure of the debt. 
When itis decided what sum is due upon 
the two mouzahs helg by the defertdants, 
they can be called upon to pay this sum, 
and we understand that their Counsel agrees 
ou their behalf to pay it. Iu calculating 
the value of the propertias, the Subordinate 
Judge must be careful not to assume that 
the Governmgnt enssessment represents ‘the 
true value, vide judgment of Privy Council 
in Nowab Azmut Ali Khan v. Jowahir 
Singh, XIV Weekly Reporter, 17. Many 
circumstances might make that assessment 
a very unsafe guide as to’ what the real 
value of the lands was, 

There remains the question of costs. 
The <Advocate-General for the appellant 
does not dispute the fairness of the order 
we have made regarding the adjustment of 
the mortgage debt, but objects to pay the 
respondents costs on the ground that they 
put in frivolous objections in the Court 
below which necessitated two remands by 
this Court. This is 
litigation with its accompanying expense 


no doubt true, and 


was prolonged by the defendant’s action ; 
still the plaintifs claim was an improper 
one, owl under all the circumstances we 
thinf that up to the date of the second 
remand order (10th September 1874) each 
party should pay their own costs. The 
costs subsequently incurred should, we think, 
be borne by the plaintiff, appellaut, as he has 
to all practical ends lost his case on appeal. 





m 


{he 15th June 1876. 
| 


Present: 

The Hon’bl W. Ainslie and E. G. Birch, 
x Judges. 
) Remand. 


ose No. 1742 of 1875. 


Special Appeal from a decision passed by 
the OfficiP ttg Judge of Nuddea, dated 


ay 1875, reversing a decision 


the 31st 
of the Sude!” Moonsiff of that district, 
daied the th November 1873. 
Bama Churn Dutt and others (Defendants) 
pellants, 
Sus 


. 


Puddo Mookhee Goopta (Plaintiff) 
R dent, 
esp 


Baboo Gopal chender Strear 
ints. 


ade 


No one for Resp 


for Appel 


Where all the evidence is before Court, and it does 
not require further evidence to taken by a Lower 
Court on any point, while it retains th Whole case on its 
own file, it should not remand the cas to the Lower 
Court, but decide the case on the pleak Es brought 
forward on the issues, 


Ainslie, J.—WE think that e TA 


the Judge remanding this case to the first 
Court was wrong, because it appears that all 
the evidence that had been teudered was 
already on the record, and it was therefore 
the duty of the Judge to decide all questions 
arising between the parties on the plendings 
and on the evidence which they had brought 
forward, subject of course to his power to 
direct further evidence to be taken either 
under Section 854 or Section 855 of the 
Procedure Code, retaining the case on his 
own file. We therefore send the case back to 
the Judge to be disposed of by him. 

At the same time we think it necessary 
to point out to the Judge that his view on 


the question of limitation is not correct. 
, @ 
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He probably overlooked the flo Mat thie 
suit is governed by the new Law fF TE 
tion, which took effect from the Yot of April 
1873. The suit having heen astituted Sn 
the 29th of August of that yea, the period 
of limitation which applies to his suit is 
that prescribed by Article 127 of Behedule IL. 

The Judge will reconsider tho case with 
reference to these remaika, ' 

The costs wiil be costs in the ae 


The 19th Juve 187 o- 
Present : 
Tire Hon’ble Sir Richard G 
Justice, and the Hon’b 
Mitter, Judge. 
E 


rth, Kt, Chief 
Romesh Chunder 


? 
— Special Appeal— 
HGP UE Tights, 


Case No. F561 of 1875. 


Special Appeal fre. a decision passed by 


the cheat Judge of Patna, dated 
the 16th Ju W874, affirming a decision 
of the Sul, dinate Judge of that 


district, dab d she 14th February 1874. 


Mussumy, Idan and others (Plaintiffs) 
Appellants, 


versus 


Nund Kishore (one of the Defendants) 
Respondent. 


Mr. Ameer Ali nnd Moonshee Mahomed 
Yusoof for Appellants, 


Baboo Rajendra Nath Bose 
for Respondent. 


Where some lands lying between an estate and a 
river were sold, and no rights were reserved by the 
owners of the estate in some other land which had 
formerly existed on the river side but had become 
submerged, HELD that all fresh accretions to the land 
on the river side would belong to the purchasers of that 
land, and not to the original owners, but that a finding 
on this point was one of fact on which no special appeal 
would lie, 


Garth, C.J.—Wes thiuk that this appeal 


ought to be dismissed upon the ground that 
e 


the question between the parties ia really 
one of fact, It has been found by the 
Subordinate Judge in the first instance and 
afterwards by the Lower Appellate Court, 
that the property which is the subject of 
dispute belongs, not to tbe plaintiff, but tO 
The Subordinate Judge 
bases ‘his finding upon the ground that the 
land in disputets an accretion to the Ganges 
and appertains to the Government estate, 
The Judge puts it upon the ground, that 
although thé plaintiffs may at some time or 
other have been entitled to some 60 beegahs 
of land in the beg of the Ganges, that land 
was at the time of the Government purchase 
submerged by water, anda thg; in the deed 
by which the Government purchased, no 
the 
plaintiff cf this land. The consequence is, 


the Goyernment. 


mention or reservation was made by 


that the E sumption which would attueh in 
such a case, there being no reservation, 
applies here. The plaintiffs sell to the 
Government all the Jand which lies between 
that portion of their estate which they 
retnin and the river, that river being, in 
fact, the Ganges. Whether it was partly 
the Ganges, and partly the Soane, does not 
Thea the 


river appears to have receded some years ago ; 


matter ; it was still the river. 


and in 187], a suit was brought with 
reference to the piece of land lying between 
the portion which the Government ' had 
originally bought and that now in dispute ; 
and it was decided that the land which was 
the sulject of dispute in that suit belonged 
to the Government as an accretion, “The 
Ganges has now gone still further back ; 
presumably the same principle would apply, 
unless, as we suid before, the plaintiffs had, 
on the occasion of the sale by them to 
Government, reserved any rights which they 
may have had in the lands which were then 
submerged. It does not appear that they 
made any such reservation. The Judge 


therefore found, that they had abandoned 


a. 
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whatever rights they may have bad at that 
time, 

It is now snid, that because a stream 
(regarding which no information is given as 
to its having been fordable or not) flowed 


between the accretion which in 1871 had |’ 


been found to belong to Government, and 
the accretion which is now in dispute, the 
land now in dispute cannot b8 snid to belong 
to Government. Butéf the plaintiffs. aban- 
doned their right to anything in, the bed- of 
thè stream at the time of fhe nlé’ to 
Government, the accretion, whether it: is in 
the form of an island, er is a continuous 
accretion to the old area which the Govern- 
ment bought, pelengs to them. It was not 
reserved by the plaintiffs, and therefore the 
presumption is that it belongs to Government, 

We think therefore that the Judge is 
perfectly right in the opinion which he 
arrived at, and that this special appeal must 
be dismissed with costs. 


The 19th June 1876. 


Present: 


The Hon'ble F. A. B. Glover and 
W. Ainslie, Judges. 


” Enhancement of Rent— Average Produce. 


Special Appeals from a decision passed 
by the Judge of Zillah Nuddea, dated 
the 18th of March 1875, reversing the 
decrge of the Sudder Moonsiff of that 
atsirict, dated the 3\st of December 
1873. 


Case No, 1167 of 1875. 


Jomeut Murdul (Defendant) Appellant, 
VETSUS 


Shoorender Nath Roy (Plaintiff) 
Respondent, 
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case No. 1168 of 1875. 


Edu gheikh Mundul (Defendant) 
Appellant, 


~ 


Versus 


ander Nuth Roy (Plaintitf) 
Respondent. 


ee No. 1169 of 1875. 


Shoor 


‘Rutun Speikh (Defendant) Appellant, 


VET EUS 


3 Shoorguder Nath Roy (Plaintiff) 
| Respondent. 


se No. 1170 of 1875. 





Baboo Rash eon 
for Respondent 


laid down in tho 
I l the rule of ti 
u applying the rule of proportio E N 


Full Bench deoision in the case of Th cub: eGnnidee 
(8 W. R, Act X Rul, 29), the Judge h, 

€ not what 
the amount the ryots actaally paid an 
they ought to have paid: " 

The ryot is not entitled to any deduction o 
of cost of production. 

It is necessary to take the average values of 
produce of a series of years, including the yeara of 
abnormal plenty and scarcity. 

No. 1167. 

Tue first objection taken in this special 
appenl is, that whereas the rent paid by tho 
zemindar and through him by the putnidar 
(the plaintiff in this case) had been decreed 
by the order of Government, 25 per cent., 
the ryots never got the benefit of that deci ce, 
but continued to pay from 1257, 84 annas 
per bigha for Mathan landa, Rs. 2 for Bastoo 
lands, and one rupee for Oodbastoo ; and 
that the Judge has not taken into considera- 
tion this deduction, but has calculated the 


rent now to be paid upon the amount which 
(d 


ccount 


8 


pe 


Sa aoe 


i 
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has been hitherto paid for tre Matlan 
jands. This objection appears? w- bo ol 
very little weight, becanse t 


"pe question 
which the Judge had to a 


er was not 
what amount of reut the ryots o ght to have 


paid, but what amount a of pay, and 


there is no doubt that willingly o unwillingly 
they did pay the rent which wy originally 
assessed by the Collector, at aae oan 
attempt to have an abatement. f'The Judge 
therefore wus justified in fol ie intent 
as one of the elements in thy proportion 
which he made in colerenmuing. 
rent at the present time ought 
Then as to the objection 
Judge has based his cal 


of rice, whereas 


what the 













price 


i the evidence, if 
there is any evidence 


refers to unhusked 


paddy would bear the 
e, the oue to the other. 
objection that the Judge 


has ae take the net produce of the 
land into j culation, but only the gross 
value. It 


8 said that the ryot iu having 
the calcu 
taken IX) account the costs of the produce, 
whisk are proved to be greater than in 

Revious years, and that he is thereby 

entitled to a rateable deduction. As a 
matter of fact the Judge has allowed the 
extra costs, because he takes the costs of 
the produce in the same ratio as the price 
of the produce, and he finds that there 
is no evidence to show that the cost of 


ation made is entitled to have 


production has risen in a greater ratio, 

But even if he bad not done so, I do 
entitled to 
any deduction on this account, as by the 


not think the appellant was 


decision of the Full Bench in the case of 
Thakooranee Dassee, it was laid down by 
the majority of the Judges that the costs 
of produce ought not to be taken into 


calculation. 
e 
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Then comes the question, which after 
all is the only real question at issue in 
this case, as to the way in which the 
proportion has been calculated. The prin- 
ciple upon which the Judge proceeds is 
this: He says there is evidence that in 
1257 oy 1850 the selling rate of produce. 
was go much, and that in 1872, which 
is the year ig” which the evidence in this 
case was taken, thee price is more than 
double the amount it was in 1850, and that 
therefore the ryot ought to pay double of 
what he then paid. Now there does not 
seem to be any particular evidence ‘upon 
which this finding could be come to, but 
assuming that the entry @ing the account- 
books would be ordinarily sufficient to 
support the Judge’s finding that in 1872 
the price was double of what if was in 
1850, that we think is not enough, and 
that it would be unsafe to have a propor- 
tion of the relative values of the produce of 
different years upon the result of one year 
takon first and last. 

To do justice to both landlord and tenant, 
it was necessary to take the average value 
of the produce of a series of years, 
say five, from 1850 to 1855, always suppos- 
ing that no one of these five years was 
an year of abnormal plenty or scarcity, 
and then take the average value of the 
produce of these years; and then in like 
manner to take the average value of the 
produce of five other years. At the end of 
the series the one preceding 1872, afd then 
calculate the proportion upon the result of 
the values thus obtained. Before holding 
plaintiff entitled. to an increase of no less 
than 100 per cent. as has been given him 
in this case, it must be clearly shown that 
thet the value of the produce in 1872, 
when the suit was brought, is double that 
it was in 1850, taking the average of 
years. Of this no evidence has been taken 
in this case. We thivk therefore that the 


wa! 
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proper order to make would be to send the case 
back to the Judge in order that he may 
take evidence on these points and give 
his decision accordingly, aud the case will 
go buck in order that the Judge may take 
evidence and pass a decision with reference 


“to the above remarks. The costse of this 


appeal will follow the result. œ 

It is admitted that this judgment will 
govern the other thr8e appeals, Nos. 1168, 
1169 and 1170 of 1875, whigh. will like- 
wise be remanded to the Judge for further 


enquiry as directed in this case. 


— t 
The 2lst June 1876. 
2 - eh 

Present: 


The Hon’hle Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble Romesh Chunder 
Mitter, Judge. 

Res Adjudicata—Findings not forming part of 

a Deciston— Limitation. 
Case No. 1772 of 1875. 


Spectal Appeal from a decision passed by 
the Judge of Tirhoot, dated the 8th May 
1874, affirming a decision of the Moon- 
siff of Mozufferpore, dated the 30th 
June 1878. 


Moni Roy aud others (Defendants) 
Appellants, ` 


VETSUS 


Musst. Rajbungee Kooer and others 
(Plaintiffs) Respondents. 


Babgot Chunder Madub Ghose aud Judoo 
Nath Sahoy for Appellants, 


Baboos Kalee Prosunno Dutt and Ml 
Madub Bose for Respondents. 


Where, in a suit for some land, a Judge had consi- 
dered it necessary to find out the boundary between two 
villages, and had given a decision in favor of one of the 
parties, who, in a second suit of the same kind, bat 
with reference to some other Jand, brought in the former 
decision to show that the land in dispute in the second 
suit mast be his if the finding as to the village boundary 
in the former suit was coriect, uEfp, that the finding 
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as tothe village boundary in the? former suit was con- 
clusive only as to the land in dispute in the former case, 
but did not make the former decision conclusive as to 
the boundary line itself. 

The merging of an issue of limitation in an issue 
as to posseasion is not an error in law. 


Garth, C. J.—Two points have been 
argued in this case. One is, that'in n for- 
mer suit, which was decided between tho 
snme parties, 5 beegahs of land in the same 
neighbourhood were the subject of dispute. 
The present defendants then claimed those 
5 beegahe ; and it seems that for the pur- 
pose of determining that question, the Judge 
thought it expedignt to ascertain for himself 
what was the boundary line between the 
two villages. Accordingly he enquired into 
the matter and found what he considered 
was the boundary line, and judging by thut 
line he decided that the 5 beegahs of lnnd 
then in dispute belonged to the present 
defendants. 

Now these 5 beegahs have nothing to do 
with the land in dispute in the present case. 
But it is said that the land which is now tu 
question lies further towards the defendant’s 
village than those 6 beegahs ; and therefore 
asthe Judge in that case found that those 
5 beegahs belonged to the defendants, the 
lauds now in dispute must also be considered 
as belonging to them. In fact, it was broadly 
contended, that the decision with regard 
to those 5 beegalis was conclusive os to the 
lands in question in this suit. 

We are of opinion, that this contention 
ennnot prevail. The decision in that suit 
wns only conclusive with regard to the parti- 
cular Jand then in dispute; and although 
the Judge may for his own purposes and as 
one of the means of arriving at o decision 
in that suit, have thought proper to ascertain 
the boundary line between the two villages, 
that does not make his decision conclusive 
us regards the boundary line, or as regards 
any other land than the 5 nes eals in dispute. 

90 
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È The other potnt is upon the question of 
limitation. The plea of limitation wus raised 
in the Moonsiff’s Court ; and the Moonsiff, 
considering that this question depended upon 
the same evidence as the general question of 
Evi- 
dence appears to have been adduced on both 


title, tried the two questions together. 


gides for the purpose of proving which party 
had been in posession of this land; and 
considering what the nature and character 
of the land was, it is possible that the 
Moonsiff might have considered the oral 
evidence on either side entitled to little 
weight, At any rate he considered, and we 
think properly, that fom the purpose of 
trying the question of title, as well as that 
of limitation, if was very proper for him 
to find to whose village or territory the Jand 
belonged. He accordingly set about decid- 
ing that question in a very careful way. 
He appeers to have taken great pains, and 
to have spent several days on the spot, 
examining the survey maps, and to have 
taken every other means in his power of 
arriving at a correct decision ; and eventu- 
ally in a well considered judgment, he 
expressed bis opinion that the plaintiffs were 
the real owners of this land ; and there can 
be no doubt that in saying this, he meant 
also to decide, and did decide, that the 
plaintiffs had been in possession of it until 
they were dispossessed by the Magistrate’s 
order. 

The Moonsiff, therefore, dealt with the 
two questions in one enquiry, and disposed 
of them by one decision ; and in the ground» 
of appeal to the Lower Appellate Court, no 
complaint appears to have been made by 
the defendant of the manner in which he 
so dealt with the case. No objection appears 
to have been taken that the Moonsiff had 
not tried the question of limitation by itself, 
or that he had not tried it in a proper way. 

The Lower Appellate Court then treated 
the cuse precigely ns the Moonsiff had douc. 


The Judge says that in substance there wns 
but one question to be tried between there 
parties, and that was the question of owner- 
ship. 

He seems to have considered, as the 
Moonsiff did, that in this particular case 
the question of ownership and of possession 
was one and the sume, and should be dealt 
with together ” and upon considering the 
whole case he has come to the same conclu- 
sion as the Moonsiff. We do not see any 
error of law apparent on the face of his 
judgment, and we dismiss the appeal with 
costs, ° 


The 22ud June 1886. 
Present : 


The Hon’ble F. B. Kemp and E. G: Birch, 
i Judges. 
Ex Parte Decree—Service of Summons — 
Revival of Suit. 
Case No. 10 of 1876. 


Miscellaneous Appeal from an order passed 
by the Judge of Tirhoot, dated the 30th 
July 1875, affirming an order of the 
Moonsiff of Tajpore, dated the 20th 
February 1875. 


Shiboo Roy and others (Defendants ), 
Appellants, 


versus 


Kushee Roy (Plaintif) Respondent. 


Baboo Bama Churn Banerjee for 
Appellants. 


a 
Mr. R. E. Twidale for Responden 


Where an ex parte decrea had been given against 
three brothers, and it was shown that there had been 
only one summons, and .that the serving officer had 
merely posted the summons on the door of one of them 
without attempting to serve it personally on him, 
HELD that the notice had not been properly served even 
on the one brother, still less on the two others; and 
that the defendants were entitled to have the swt 
restored on their application. 


Kemp, J.—Tse defendant is the special 
app:Hant im this case. He applied uuder 


~ 
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the provisions of Section 119 of Act VIII 
of 1859 to the Moonsiff to have the case 
which was decided ex parte against him 
restored to the fle. l 

The Moousiff held that there had been a 
sımmons served upon the house of one of the 
tiree defendants who are brothers, apd there 
was evidence to show that Koon) Roy and 
Shiboo Roy, two of the three brothers, had 
knowledge of the faat when the cafe was 
coming on for hearing, and they instructed a 
pleader to file a confession of judgment. 
The Moonsiff, therefore, holding that they 
had knowledge of the insgitution of the suit, 
rejected their application to have it restored 
to the file on the ground that summons were 
not served upon them. 

Lhe Judge in a few words has confirmed 
the Judgment of the Moonsiff. But we are 
of opinion that under the provisions of 
Section 119 if it should be proved to the 
sutisfaction of the Court that summons were 
not duly served, it was the duty of the Court 
to pass an order setting aside the judgment 
and appointing a day for proceeding with 
In this case it was admitted ‘that 
the provisions of Section 48 lave not been 


the suit. 


complied with, and it is clear that there were 
three defendants. 
visions of that Section service ought to have 


Therefore, under the pro- 


been made on each of the defendante 
There is no attempt to prove service ol 
summons beyond the fixing of it to the 
house of Koonj Roy, one of the defendante: 
and there was one summons instead of- three. 
Wewere in some doubt as to whether we 
should not consider as respects Koonj Roy 
that there had been due service of the sum- 
mons. But on referring to the izahar of the 
serving officer, we are of opinion that he 
went to the mofussil- accompanied by th, 
plaintiff; that the plaintiff pointed out the 
louse of the defenduns ; and that the Peadah. 
without any attempt to fiud the defendant, 
afixcd a copy of the summons tu the house 
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of Koonj Roy. We do not think that this 
was n proper service ; and therefore reverse 
tho decision of both the Lower Courts and 
direct that, under Section 119 of the Code 
of Civil Procedure, the first Court will grant 
a new trial and appoint a day for proceeding 
with the suit. 

The appeal is decreed with costs. Vukeel’s 
fee two gold mohurs. 


The 22nd June 1876. 


Present : 
The Hon’ble W. Ainslie, Judge. 


Sule of Tenure under Rent Law— Encumbrances 
—Decree based on Compromise. 


Case No. 2752 of 1875. 


Spectal Appeal froma decision passed by 
the Second Subordinate Judge of Backer- 
gunge, dated the 3lst August 1875, 
modifying a decision of the Additional 
Moonstff of Perispore, dated the 28th 
December 1874. 


Grish Chunder Ghose and another (Plaintiffs) 
Appellants, 


VETSUS 


Mussamut Kalee Tara, mother and guardian 
of Nund Coomar Nag, minor (Defendant) 
Respondent. 


Baboo Bungshee Dhur Sen for Appellunts, 


Baboo Grija Sunkur Mojoomdar for 
Respondent. 


Where an under-tenure was sold in execution of a 
decree which had been passed in the terms of a com- 
p: omise effected between the landlord and all the shareis 
m the tenure but one, and the representative of the 
latter sought to asseit his right to his share against the 
auction-purchaser, HELD that, ın a sale under Act VIII 
of 1869, a tenure is sold outright, and that this teuwe 
did not pass to the auction-purchaser with any encum- 
biances, 


Tor plaintiff in this suit is the auction- 
purchaser of a certuin holdiug which was 
i @ 
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sold under a decmee. The zemindar brought 
a suit against the persons interested in that 
holding for arrears of rent, and a compromise 
was effected and a decree made in terms of 
One of the defendants in 


that suit was Nundo Cooiar, a minor, who 


that compromise. 
is uow suing by his guardian. He was not 
a party to the compromise, and the decree 
was not made against him, but against all 
the other co-sharers. The purchaser at the 
sale beiug unable to cbtain possession of the 
property has brought this suit for the pur- 
pose of having the former holders removed 
from possession. The ‘principal defendants 
did not uppear to make auy defence, but 
Kalee Tara, the mother of the minor, came 
in as an intervenor, and was allowed to take 


She 


claims 1 anna 6 gundahs 2 cowries 2 krants 


part in the proceedings as a defendant. 


share of the holding on account of her 
minor son. The question is, whether the 
entire holding passed by the sale in execution 
of the rent-decree. The first Court was of 
opinion that it did pasa, but the Subordinate 
Judge has come to an opposite conclusion 
und modified the decree obtained by the 
plaintiff accordingly. The plaintiff is the 
special appellant in this Court. It is admit- 
ted that the decree for arrears of rent was 
for rent acciuing on the holding which the 
plaintiff claims; but it has been contended 
that by the sale certificate only the rights 
und interests of the persons therein named 
passed to the purchaser, and that it was dis- 
tinctly the intention of the Court not to sell 
the whole tenure under the provisions of the 
rent law. The real question raised by the 
intervenor is whether a sale of the tenure 
could be rightly held under a decree made 
as this decree was made. This question, as 
it seems to me, affects the landlord decree- 
holder, so that he becomes a necessary party 
to the suit; and as the introduction of this 
intervenor as a party on the record involves 
the introduction of yet another party and 
' 6 


materially changes the form of the suit, I 
think the Court of first instunce would have 
acted wisely if it had refused to exercise the 
powers conferred by Section 73 and left the 
plaintiff to such remedy as he could obtnin 
in the suit as originally framed by him. The 
defendant appellant would have had her 
remedy under Section 280 of the Crvil Pro- 
cedure Code, aed then the landlord could 
have bé&n properly added ns a party arrayed 
against her, she being the plaintiff in the 
suit so instituted., 

However, taking matters ast hey stand, and 
looking to the sale gertificate, I find that it 
sets out in the heading that the sulo was 
leid under the provisions af Sections 59 and 
60 of Act VIII of 1869, B.C., und indepen- 
dently of that I caunot see how this sale can 
The 


« Whenever a 


be a sale of anything but the tenure. 
terms of Section 59 are: 
“ decree may be passed for an arrear of rent 
“due in respect of an under-tenure which 
“by the title-deeds or the custom of the 
«country is transferable by sale, and the 
“judgment-creditor shall make application 
“for the attachment aud sale of such under- 
“ tenure, the Court shall g0 soon as such 
“under-tenure shall have been ordered to be 


sold” proceed as therein directed. 


The property which was attached and for 
the sule of which this application was made 
wus the very tenure in respect of which an 
arrear had been declared to be due, aud it is 
only in respect of properties other than the 
tenure; on which the arrear accrues thet sales 
are held under the provisions of the Civil 
Procedure Code. The tenure itself on which 
the atrear accrues is sold under Act VIII of 
1869, with the consequences that arise from 
the provisions of Section 66 of that Act. 
Although this minor was not a party to the 
solenumab, and was not made personally 
linble by the decree, the fact remains that an 
arrear of rent was declared by the decree of 
the Court to be Jue on account of a parti- 
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cular tenure, and thut particular tenure was 
sold; and it seems to me that under such cir- 
cumstances the uuction-purchaser acquired 
that tenure free: from encumbiances under 
Section 66, and did not tako merely an inter- 
est subject to encumbrances created by the 
judgment-debtoras he would have done under 
a sale held under the provisions of Act VIII 
of 1859. - 

The Rent Law preggribes no specia? proce- 
dure for sales of under-tenures, and conse- 
quently such sales must, by Virtue of Sec- 
tion 84, be conducted under the provisions 
of Section 249 of the Civjl Procedure Code; 
but it does not follow that a notification of 
sule of rights and, interests under this Inst 
Section is to nullify the provisions of Sec- 
tions 59, 60, and 66 of the Rent Law. 

If the decree was made collusively, if 
there was any fraud in the matter which 
would entitle the minor to re-open the trans- 
action, he, of course, had his remedy in a 
proper suit against the decree-holder and the 
purchaser jointly ; but it does not appear that 
there was any fraud of any kind. It does 
not appear that there is any doubt whatever 
as to the existence of an arrear at the time 
when the decree was made, and it seems to 
me that I ought to be guided by the judg- 
ment of the Full Bench reported in page 94, 
XXI Weekly Reporter. That, no doubt, 
was a judgment under the provisions of Act 
X of 1859, but the principle of it applies to 
sales held under the more recent Act. I 
think ethe entire tenure did pass to the auc- 
ciowpurchaser, aud that the subordinate 
Judge was wrong in modifying the decree 
of the first Court, and that this appeal must 
be allowed with costs and the decree of the 
first Court restored. 
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The 22nd June.1 876. 
Present : 
The Hon’ble W. Ainslie, Judge. 
Conjectural Award — Defective Evidence. 
Case No. 1922 of 1875. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of the 
24-Pergunnahs, dated the 31st May 1875, 
modifying a decision of the Moonnff 
of Diamond Harbour, dated the 26th 

‘August 1874. 


Mohesh Chunder Shawuth and others (some 
of the Defendants) Appellants, 


+ 
versus 


Joy Krishto Sircar (Plaintiff) 
Respondent. 


Baboo Motee Lall Mookerjee 
for Appellants. 


Baboo Taruck Nath Sen for Respondent. 


Where upon defective evidence and on conjectural 
grounds an Appellate Court disturbed the order of a 
Court of first instance, and divided some disputed land 
between the parties to the snit, rather by way of 
aibitration than by way of a decision on the merits, 
the High Court restored the order of the first Court, 
which had dismissed the suit. 


I Tarek that the decision of the Lower 
Appellate Court in this case must be 
set aside, and that of the first Court 
The first Court dismissed the 
The Judge has divided 
the subject of the suit between the parties, 


restored. 
plaintiffs suit. 


but he has not done so after finding any 
distinct right on the part of the plaintiff 
to any specific portion of the land, but 
rather by way of arbitration. To show 
this it is only necessary to give the Judge's 
own words. He says :—‘‘ In the absence of 
“any reliable evidence, and with only con- 
“ sectural, results from the enquiry, I think 
“I shall be doing the best for both parties 
“if (without any further expenses ou 
@ 
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“ Ameens) I divide the disputed lavd be- 
“ tween them, giving plaintiff a strip next 
“to the pond, 6 feet in width (corresponding 
“with the green portion so far as it goes) 
“ard giving defendants the rest. I think 
the enquiry 
“plaintiff to be entitled to a portion, and 
‘that this will be a fair estimate of that 
“ portion?’ . Now if the Judge of the 
Appellate Court had affirmed the judgment 
of the firat Court, this Court would have 
been very unwilling to interfere ; but when 
we find that the Judge of the Appellate 
Court bas reversed the judgment of the 
first Court, and has deprived defendant 
of the benefit which he had obtained by 
that judgment, although he himself states 


“the evideuce and show 


that there is na reliable evidence, and that 
his proceedings are conjectural, I think 
there can be no hesitation in setting aside 
that judgment.” The appeal must be accord- 
ingly decreed with costs. 


The 23rd June 1876. 


Present: 
The Hou’ble W. Ainslie and E. G. 
Birch, Judges. 
Nila Zumin— Onus of Proof—Lease. 
Case No. 1878 of 1875. 

Special Appeal from a decision passed by 
the Judge of Dacca, dated the 22nd April 
1875, affirming a decision of the Subor- 
dinate Judge of Furreedpore, dated the 
13th February 1874. 

Mr. George Maxwell Reily (Plaintiff) 
Appellant, 
l versus 
Bama Sconduree Dossee, mother and guard- 


ian of Tara Prosunno Bose, minor, and 

others (Defendants) Respondents. 
‘Baboos Kalee Mohun Doss and Kashee 
Kant Sen for Appellant. 


Baboo Grija Sunkur Mojoomdar 


for Respondents. 
® 


Where a landlord leased out some land to a tenant, 
reserving to himself only such portion of it as fell 
under the definition of nila zamin, HELD that it was 
for the landlord, in a suit for the possession of such 
nila samin, to bring evidence to prove what portion of 
the land leased out was nila, and that in the absence 
of such evidence, the whole land must be taken as 
having been leased out to the tenant. 


Ainslie, J.—Tuw plaintiff in this suit 
took a lease of certain lands from the 
defend@nts in chur Lugka. Some short time 
afierwards he gave a sub-lease of the lands 
to the defendants, reserving certuin lands 
described as nila zamin. In that sub- 
lense he gives.to thp defendants all existing 
lands and all lands accreting thereto in 
the 
zamin, whatever that might mean. 


future saving ufonementioned nila 
This 
suit is. brought to recover a considerable 
quantity of the land now in the possession 
of the defendants under that sub-lense, on the 
ground that it is fit for indigo cultivation 
und is land iutended by the words nila 
the agreement between the 
When the case first went before 
the Lower Appellate Court the Judge sent 
it down to the first Court to take evidence 


and record a finding on the point whether 


zamin in 
parties. 


the words nila zamin had the parti- 
cular meaning ascribed to them by the 
1espondents before him. Thereupon the 
Subordinate Judge, after taking evidence, 
records his finding in the following words :— 
« In Ootober, when the waters of the river 
“have receded to a large extent, chitta 
“ boonant, vr broadcast sowings of dndigo, 
‘on these chur lands without any culti- 
“vation commence ; it is an uvncontroverted 
‘foot, that the strple grown on these new 
“ churs is of a larger quantity and superior 
“ quality than that raised on the higher 
“lands with the laborious and expensive 
“ process of cultivation, hoeing and weeding. 
“ So, looking to these facts, I cannot say that 
“the term nila zamin has lost its origi- 
“nal literal meaning in this district when 
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“the defendants’ witnesses nssert that these 
“ kanchee churs, or newly formed churs, are 
“called nila zamin in this part of the 
I think from the above facts 
“that its actual etymological signification 


“ district. 


“is fully realized in this district when the 
“term nila zamin is solely ar alone 
“applied to new chur lands whereon’ other 
‘crops would not grow, bût indigo would 
“be produced in a maximum quantity with- 
“out the expensive and laboriqus process 
In brief, his finding is 
that “nila zamin is locally understood to 


“of cultivation,” 


mean new deposits of sol on-churs in the 
river, which deposits are not fit for cultiva- 
tion in the grdimary way, but which can 
with indigo. After 
receiving this return the Judge proceeded 
to dispose of the appeal. ‘The words that. 
he uses are not those of the Moonsiff. 
He says: “I think, therefore, that it must 
“be held that, by the term uila zamin 


be sown broadcast 


“was meant lands of a distinct class which 
“could be used profitably for the cultiva- 
“tion of indigo and could be used profitably 
‘for the cultivation of no other crop ;” 
and his introduction of the word “ profit- 
ably” has no doubt given some colour 
to one of the grounds of appeal taken here; 
but we are of opiuvion that the Judge did 
substantially affirm and intended directly to 
affirm the finding of the Moonsiff, of which 
we have already given a summary. Now, 
that being so, it is quite clear that it was 
for tite plaintiff to show that the lands 
which he sued for were nila zamin within 
the meaning of the contract between the 
parties. He failed to do so, and therefore 
his suit was properly dismissed. 

It is contended that the interpretation 
of the kabooleut is a matter of law and 
not a matter of fact. We cannot accept 
this in the present instance. The whole 
question turns upon the intention of the 
parties as defined by the ase of a peculiar 


term, and if has been found ns a fuct 
that that peculiar term is currently used 
in the district to describe land of a certain 
class. Taking this to be the proper meau- 
ing of the terms. 
kabooleut, no question of law as regnids 


nila zamin in the 


the construction arises, and it is not open ta 
us to sny that the Judge below was wrong 
in finding as a fact that the parties intende 
to use the terms nila zamin in a peculior 
Jt is aigued that the facts found 
by the Judge are not sufficient for thu 


BONBO. 


determination of the rights of the parties, 
and this argument is based on the use of 
the word “ profitably,” and it is said thit 
the Judge should have gone on to enquirn 
whether as a matter of fact the land in 
dispute could be more profitably used in the 
cultivation of indigo than in the cultivation 
of any other crop. We have already sail 
that, in our opinion, the finding of the 
Appellate Court is in fact an affirmation of 
the conclusion arrived at by the first Cour. 
Although the Judge has used the word 
“profitably,” what he really means, as we 
understand the judgment, is, that the land 
is of a peculiar quality which is fit for the 
cultivation of indigo, but which is not at 
the time fit for the cultivation of any other 
crop. It is further urged that there ought 
to be further enquiry whether the lands in 
anuit are not kanchee churs, such as tho 
Moonsiff describes them to be, and auch as the 
plaintiff would be entitled to take possession 
used in 

There 
nppears to be no evidence whntever on the 


of under the terms nila zamin 
the agreement with the defendants. 


record to show that the whole or nuy 
definite portious of the lands in suit are of 
this nature, although the point was distinctly 


raised in the 9th paragraph of the written 


statement of Gunga Dhur Koondo and 
Dinonath Koondo, and also in the fifth issue 
laid down at the trial in the first Com, 


It was quite open to the pluintiff to give 
@ 
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evidence on this point, but he has not done 
that 
evidence on this point was excluded when 


so.. There is a further ’ complaint 
the case was sent down under Section 354 
for a finding by the Moonsiff as to the 
Bat 


this complaint is wholly unfounded. It 


menning of the words nila zamin. 


would have been irregular for the Moonsiff 
to have taken evidence on any point not 
epecifically referred to him. Then an objec- 
taken, 
be serious, that the Judge ought not to 


tion has been which can hardly 
have laid down nny issue or made any 
remand to the firat Court under Section 354. 
That section gives the Court power to call 
fur a finding from the first Court on any 
question of faot which appears to the Court 
essential to the right determination of the 
case on the merits, and surely the ques- 
tion as to the meaning of the words nila 
samin in the agreement between the parties 
was a question of fact bearing most directly 
on the merits, and ¿he one question on 
the determination of which the whole suit 
turned ; and therefore it was not only proper 
but absolutely necessary for the Judge to 
have this point determined. Lastly, Baboo 
Kallee Mohun Doss contended that the onus 
of proof was thrown on the wrong party ; 
that as the plaintiff is undoubtedly *the 
superior landlord it was for the defendants 
to show that the whole of the lands in 
their possession are covered by the lense. 
Looking to the terms of the lease it is quite 
clear that the onus was on the plaintiff, 
for the lease gives to the defendants the 
whole of the existing lands and those 
thereto accreting with the exception of such 
lands as might be nila zamin. It is not 
for the defendants to prove the exception, 
but it is for the plaintiff who relies upon it 
to prove it, and when no exception is proved 
the whole of the existing lands must be taken 
to have been conveyed under the lease. 
We therefore think that in this case the 
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plaintiff has altogether failed to prove that 
at the date of the. institution of this suit 
there was any land in the possession of the 
defendants answering the description of 
nila zamin as used in the lense and as 
interpreted by the Court, and that therefore 
his suit was rightly dismissed. 

Under Section 848 the respondent has 
taken G2 objection that the Judge of the 
Court below ought fo have held that the 
tenure of Mr, Bell was not transferable to 
Mr. Reily. ‘The real question which Baboo 
Doorga Mohun Dass wished to raise was as 
between his client @s landlord ard the plain- 
tiff as tenant. Butin the present case it hap- 
pens that the position of th® perties is exact- 
ly reversed. Iu this suit the respondent is 
the tenant of the plaintiff. 
us that for the purposes of this suit it might 
be perfectly well held by the Judge that Mr. 
Bell was competent to transfer his righis 


It appears to 


ngainst his tenant to the present plaintiff, and 
that the present plaintiff is competent to 
maintain a eruit of this nature. The question 
defendant 
landlord is bound to recognise a transfer of 
the tenure now held by plaintiff by the 
person to whom he, the defendant, granted 


now raised is whether the as 


it without his consent, That is a questiou 
between him as landlord and the plaintiff 
ns tenant. The only question which could 
be decided in this suit was a quéstion 
between the plaintiff ns landlord and the 
defendant as tenant. The cross objection 
therefore does not renlly touch thé judg- 
ment of the Court below. The same objec- 
tion has been tuken by the other defendants 
and the same decision equally applies in 
their case. The appeal is dismissed with 


costs. 
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The 23rd June 1876. 
Present: 
The Hon’ble W. Ainslie and E. G. Birch, 
Judges. 


Temple Funds — Representative of different 
Idols. 


Case No. 1885 of 1875. ” 


Special Appeal from a decision pgssed by 
the Judge of Dacca, dated the 26th 
May 1875, affirming a decision of the 
Sudder Moonsiff of that district, dated 
the 22nd August 1874. 


© 
Moonshee Mahomed Akbar, alias Tenoo 
Moonshee, ang another (Defendants) Ap- 


pellants, 
VETSUS 


Kaleo Churn Geeree Gossamee Mohunt 
(Plaintif) Respondent. 


Baboo Kumla Kant Sen for Appellants. 


Baboo BussuntCoomar Bose 
for Respondent. 
Though one person may be the representative of two 
idols, money brought into Court as the property of one 


idol cannot be applied by the representative of that idol 
to pay the debts of the representative of the other idol. 


Ainslie, J.—THE plaintiff, as mohunt of 
an Akhre at Rumna, gues to recover money 
taken out of Court by the defendants under 
a decree agaiust him as sevait of different 
temples, onè being that of Rajrajessuree, 
the other thut of Ishwur Muhadeb. The 
Judge has traced out the steps by which 
the money in deposit got into Court, and 
has shown that it was brought into Court on 
account of the Akbra at Rumna, and he 
accordingly is of opinion tbat although the 
same person may be the representative of 
the one idol in the one case, and of the other 
idol in the other case, the money brought 
into Court asthe property of the one idol 
in a suit instituted by the representative 
of that idol, cannot be applied to pay the 

s 
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debts of the representativé of the other ido. 
This view of the case is perfectly correct. 
The special appeal is dismissed with costs. 


The 26th June 1876, 
Present: 


The Hon’ble Romesh Chunder Mitter, 
Judge. 


Sale in KEzxecutton—Inaccuracy in Sale Certi- 
Jficate—Ertraneous Evidence of Sale. 


Case No. 10 of 1876. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 28th September 1875, reversing a 
decision of the Sudder Moonsiff of thas 
district, dated the 24th March 1875. 


Mussamut Maleebun and others ( Plaintiffs) 
Appellants, 


VET EUS 


Mussamut Raseeda and othera (Defendants ) 
Respondents. 


Mr. R. E. Twidale for Appellants, 


Baboo Mohesh Chunder Chowdhry 
for Respondents. 


Where the widow of a certain person, whose sharo 
in an estate had been sold in execution of a decree and 
purchased by the decree-holder, sought to guard the 
share from the effects of the sale, by pleading, fretly, 
that the sale certificate did not correctly describe the 
share in suit, and, secondly, that her husband’s share had 
been conveyed away to her at a period long anterior 
to the sale; and the Lower Court ruled that the sale 
certificate was inoperative, partly because, in permit- 
ting rt to be inaccurately framed, the decree-holder may 
have intended to deal fraudulently, and partly be- 
cause extraneous evidence of the sale could not be 
received: HELD by the High Court that though the 
establishment of fraud on the part of the decree-holder 
would prevent his recovering anything, the existence 


-of fraud in his dealings had not been found as a fact io 


this case and could not be assumed; and that where a 
sale certificate was accurate as to any part of the dea- 
cription of the subject of sale, and could be used to identi- 
fy it, with the assistance ‘of extraneous evidence, such 
evidence could be received to show what was intended 
to be dealt with, 
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Ir appears that, by a butwarah some time | register, and he accordingly put in a copy of 


previous to 1860, a 1 anna 2 gundas 2 cow- | such extract, in which the Towjee number 
ries share of a mouzah called Buzitpore | was put down as 4838 and Puttee 1 anna 
Garowal was separated and constituted intoa|2 gundas 2 cowries, and Government 
separate number in the Towjee No. 4838. | revenue 8 rapees 8 anvas 3 pie were 
In the year 1860, it was aguin subdivided, | mentioned. The attachment processes anid 
and 2 gunduas 2 cowiies share was separated the sale rfotifications gave the same descrip- 
from it, and the residue 1 anna remnined 
as the Towjee number No. 4838. The 


present suit relates to 1 pie share in this 


tion as was grven in the petition for execu- 
tion refgrred to above. The property was 
sold and purchased by the plaintiff, decrec- 
1 anna puttee. It is alleged by the plaintiff | holder. In‘the sale certificate which was 
that he purchased this property in execu- | afterwards issued, the enine description was 
tion of a decree against Korban Ali. The | adhered to. The question for determiantion 
defendant, the widow or wife of Xorban | is, whether under that description the plain- 
Ali, opposes the claim, 1st? on the ground | tiff has acquired any right in the property 
in suit, which is 1 pie in ‘i-eftna Puttee of 


Towjee No. 4838. 


that the‘ plaintiff has not acquired any title 
by his auction-purchase,’becuuse the descrip- 


ti th ld given i 
ion of the property sold given in the sale) 7140, been found by the Lower Appellate 


certificate and other documents connected k : 
Court, and the fact is not disputed here, 


with the sale proceedings does not 
: : : : f : Answer | that in Mouzah Bazitpore Garownl there is 
in any particular to the description of the 
wi P TE E no such Pattee as of 3 annas 2 gundas 
roperty in suit ; and 2n in a f : 
eens 4 Wantever | 2 cowries in existence. The Lower Appel- 
late Court held that, at the time of the 
nuction sale, besides the share in dispute the 
judgment-debtor Korban Ali had other 


shares in the mouzah in question. This last 


interest her husband had in Mouzah Bazitpore 
Garowal was transferred to her by a bye- 
mokasa in 1860, long before the sale iu 
question. 

The Moonsiff decided both these questions 
against the defendant and decreed the plain- 
tiffs suit. On appeal, the District Judge 


finding has been questioned in special appeal 
upon the ground that there is no evidence 
. the record to t i d th 
has reversed that decree, confining his deci- E se a sa ; j 
, i j learned pleader for the respoudent admitted 
gion only to the first of these points. 

The facts connected with the first ground 
of defence are briefly these: The plaintiff, 


who was also the holder of the decree in 


that it was so. On the other hand, from 
the batwarah terij of 1860, it appears that 
talook No. 4838, which was constituted by 


i , eer id, 1 onna 2 gundas 2 cowries partigioned 
execution of which the property in dispute 
} ~ | share of Mouzah Bazitpore Garowal, “was 
is alleged to have been sold, made an appli- a i ; 
; , further subdivided iuto two puttees, DZ., 
cation to execute it by attachment and sale 
one of 1 annas and the other of 2 gundas 


2 cowries, aud the debtor Korban Ali had 
a share in the one anna puttee only. 


of a property of the following description 
viz., the rights of the debtor in Moazah 
Bazitpore Garowal in the Puttee Tuksimee 
of 3 annas 7 gundas 2 cowries share.| From what has been stated above it is 
This being a, property paying revenue to 
Government under the provisions of the 
Code of Civil Procedure, he had to put 


in a copy of the extract of the revenue 


evident that that part of the description of 
the property sold, viz. “in the Puttee Tuk- 
simee of 3 annas 7 gundas 2 cowries,” is 
false and applicable to no “existing facts,” 
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because in the mouzah there was no such 
puttee at all in existence. 

The Lower Appellate Court, on the ground 
. of this error in the description of the property 
sold, has held that the sale certificate is 
inoperative and has not conveyed to the plain- 
tiff any share in Mouzah BazitporeGarowal. 
The reasons for the decision of the “learned 
Judge are not very clear afd explicit, but as 
far as I have been able to- understatd them 
they amount to this; that the mjsdescription 
in the sale certificate can only be rectified by 
reference to other sale papers, and for that 
purpose no other extraneous evidence is ad” 
missible to show what was actually intend- 
ed to be soldg ‘Bhe District Judge suggests 
that in describing the property sold thus 
erroneously there might have been a fraudu- 
lent intention on the part of the decree- 
holder of gaining an undue advantage over 
other intending purchasers in the auction 
sale, But he only suggests this and does 
not find it as a fact. His fiuding goes only 
to this extent that there was some room for 
fraud. Fam clearly of opinion that if fraud, 
actual or constructive, had been established 
on the part of the plaintiff in the matter of 
this misdescription he would not have been 
entitled to recover anything in this suit,— 
but upon the finding of the Judge no such 
fraud has been established and there is no 
evidence on the record to establish it. Put- 
ting therefore the question of fraud on one 
side, the decision of the Lower Appellate 
Cougt* appears to me to proceed upon the 
ground adverted to above. 

The question before me, therefore, ig 
‘whether the District Judge is right in law 
in holding that with reference to this error 
of description the plaintiff is not entitled to 
show what was intended to be sold in execu- 
tion of decree by any other extraneous 
evidence than the sale advertisement and the 
bid papers as he calls them. I am of 


Opinion that this vic is clearly erroneous . 
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in law and opposed to he provisions of 
Section’95 of the Evidence Act. Accord- 
ing to this section any evidence was admis- 
sible to show what was intended to be sold. 
Lhe question before me has been fully 
discassed in Taylor on Evidence, pp. 1046 
to 1058, fifth edition. The result of that 
discussion, so far as it bears upon the 
circumstances of this case, is this: Ist, that 
if the description be so inaccurate as to 
render the identity of the subject-matter 
sold wholly uncertain, the document would 
be void and inoperative ; and 2udly, “ if the 
“description be partly correct and partly 
“incorrect, and the correct part be sufficient 
of itself to enable the Court to identify 
“the subject intended while the incorrect 
“ part is inapplicable to any subject, parol 
“ evidence will be admissible ” to show what 
was intended to be dealt with, ‘Sand the 
instrument will be 1endered operative by 
rejecting the erroneous statement.” 

“ The incorrect part” in this ease, as has 
been shown above, “is inapplicable to any 
subject ;’’ therefore the question is, admitting 
all sorts of extraneous evidence on the 
record bearing upon this point, whether 
“the correct part” is “ sufficient of itself to 
enable the Court to identify the subject 
intended.” This is a question of fact, and 
it will be for the Lower Appellate Court to 
determine it. But I may observe here that 
if it be borne in mind that in No. 4888 and 
in Mouzah Bazitpore Garowal at the time of 
the nuction sale, the debtor Korban Ali had 
no share other than the one in dispute, and 
if the copy of the extract from the Revenue 
Register filed with the application for 
execution of the decree be considered along 
with all other evidenee on the record, the 
question does not present any difficulty of 
solution. However, it will be for the Lower 
Appellate Court to determine it. 

The decree and the judgment of the 
Lower Appellate Court is cers aud the 
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caseo remanded 18 that Court to be retried 
according to the directions contained in this 
judgment. Costs to abide the result. 


ee 
The 14th August 1876. 
Present: 


The Hon’ble A. G. Macpherson and 
G. G. Morris, Judges. 


Tipperah Raj Case—Jurisdiction— Title to Raj— 
Foreign Power, petty or sovereign—Zemindaree 
in British Territory—Legitimacy—Kachua— 
Shantigrihita Marriage—Status of Ranee— 
Mohadebya and Debya — Kulachar — Res 
Adjudicata— Appointment of Jubaray. 


Case No. 187 of 1875. 


Regular Appeal from a decision passed by 
the Judge of Tipperah, dated the 27th 
of February 1875. 


Rajkumar Nobodip Chnndro Deb Barmun 
(Plaintiff) Appellant, 


Versus 


Rajah Bir Chundra Manikya Bahadoor for 
self and as father and guardian of Jubnraj 
Radhakissen Thakur, Dina Bandhu Tha- 
kur Nazir, Jagu Mohun Soobba, Parbaty 
Churn Thakoor, Gour Chundra Thakur, 
and Anand Kishore Thakur who appeared, 
and Gourey Churan Thakur Dewan, Ram 
Manikya Burmun Peshkar, Kasay Chundra 
Dass and Bissonath Gupta who dd not 
appear in this appeal (Defendant: n Kes- 
pondents. 


Messrs. Montriou aud Branson (Counsels) 
and Mr. Allan and Baboos Nalit Chun- 
dra Sen, Bharat Charan Datta, Grija 
Shankur Mozoomdar, Nil Madhub Bose, 
Jadub Chundra Seal, and Mohit Chun- 
der Bose for Appellant. : 


Messrs. Paul, Woodroffe, Evans and Piffard 
( Counsels ), apd Baboos Kally Mohun 


Dass, Doorga Mohun Dass, Bhuban 
Mohun Doss, Sree Nath Dass, Mohiny 
Mohun Roy, Rash Behary Ghose, Bo- 
santa Kumar Bose, and Moonshee Sera- 
jool Islam for Respoudents. 


The succession to the Raj of Tipperah being of itself 
beyond the jurisdiction of British Civil Courts, it would 
be out of thele power, in a suit relating solely to the 
title of the Rajah to a zemindaree in British territory, 
to go inté the question of the Rajah’s title to the Raj. 
The Rajah being a foreign power, the Comta would 
accept the titls tothe Raj of the person recognized as 
Rajah by the Buritish Government, But where a 
zemindaree lying within British territory, and not 
shown to be an appanagg of the Raj, formed the subject 
of a suit, HELD that, since the right to the Raj had, by 
n long course of litigation, been made by the parties 
themselves to depend, as it were, @on the right to 
this zemindaree, the Civil Courts had jurisdiction to 
deal with the title to the latter; and that the law 
applicable to the suit would be the Hindoo law modi- 
fied by the Kulachar or local custom iegulating succes- 
sion and inheritance in the Tipperah Family. 

The recognition of the Rajah by the British Govern- 
ment is leas a matter of right than one of discretion, his 
position being that of a petty Rajah of a hill district, 
rather than that of a sovereign power. 

Founp, in concurrence with the first Court, upon a 
consideration of the whole evidence and the conduct 
of the late Rajah, as well as that of the plaintiff and 
the Ranees of the late Rajah, that though the legii- 
macy of the plaintiff had been satisfactorily established, 
and it was shown that his mother had been married to 
the late Rajah in the shamtigrihita form, yet it was 
clear that defendant had been created Jubaraj by the 
late Rajah; and tho plaintiff's claum must accordingly 
be dismissed with costs. : 


[RewarKs.—On the point of jurisdiction 
and the rights of sovereign powers, the 
following cases were referred to on tifagide 
of the appellant during the-argument :— 

1 Knapp, p. 329. 

Advocate-General v. Omur Chand. 

Secretary of State v. Nawab of Car- 
nattc, p. 531. l 

29 Beaven, Coorg Raja. 

6 Beaven, pp. 1—61. House of Lords, 

Duke of Bruaswick’s case. 

1 Ae and Collier’s Exch. and Eq, 
p. 644, g. 658.) "°  ’ 
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Macpherson, J.—Although the hearing of 
this appeal has occupied eleven days, I do not 
think that in the view which I take of the 
The District 
Judge, Mr. Fowle, has in his judgment gone 
into the whole case at great length. He has 
accurately described the position eof the 
parties up to the time when thpy appeared 
before him, and has shown in detail the 
various points contested, and the nature of 
the evidence relied on by either side. Con- 
curring with the District Judge in nenly 
all the conclusions of fact at which he has 
arrived, I shall do little more than touch on 


certain prominent parts of the case. 


The first question is ns to the jurisdiction of 
our Courts to entertain this suit at all. Of 
course, if the Rajah of Independent Tipperah 
for the time being is (by virtue solely of 


-matter I need say very much. 


his being Rajah) necessarily the person 
eutitled to the zemindari which forms the sub- 
jectof this suit, the Civil Courts of British 
India cannot go into the matter of title, 
beyond enquiring who is the Raja recognized 
by the British Government, for the suc- 
cession to the Tipperah Raj is in itself wholly 
beyond the jurisdiction of our Civil Courts. 
The Rajah being, as such, a foreign power, the 
Courts would be bound to accept the title to 
the raj of the person recognized as Rajah by 
the British Government. But I am not 
entisflied that fully 
belongs to the person, whosoever he may be, 
who ja Tor the time being Rajah of Tipperah. 


this zemindari right 


The zemindari is ¢poken of as an appanage 
of the raj; but it is not proved to be so. 
If it is not, the Civil Courts cannot hold 
that this property, which consists of lands 
the British 
belongs lawfully to any one who is not 
entitled to it according to the ordinary rules 
‘of law applicable, which would be the 
Hindoo law modified by the Kul&chér or 
special custom prevailing in “the families of 


forming part of territories, 
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the Rajahs of Tipperah aħd governing the 
question of succession and inheritance. 
Furthermore it appears to me, that not 
only is the zemindari not shown to be an 
appanage to the raj, without reference to tho 
rights of him who for the time being is 
de facto Rajah, but in reality the right to 
the raj follows and depends upon the right 
to the zemindari. During the last seveuty 
years there has been constant litigation iu 
our Courts as to the rights to succeed to the 
zemindari, and whoever has been decided hy 
the Civil Conrts to have a good title to tho 
zemindari has been recognized by Govern- 
ment as the Rajah, and has been in fact the 
Rajah of the Independent territory. In the 
case of Ram Ganga Deo v. Durgamoni 
Jubaraj (1 Sel. Rep., p. 270, or p. 361 in 
the new edition) the plaint was filed on the 
12th of August 1905. Durgamoni, claiming 
as Jubaraj appointed by the lately deceased 
Rajab, sued to recover from Ramganga the 
raj and zemindari of Chokla Roshnabad, 
Ramganga being in possession and claiming 
asthe son and heir of the deceased Rajah. 
Durgumoni was successful in establishing 
his title as Jubaraj appointed by the former 
Rajah, the father of Ramganga, and the result 
of the suit was that he not only recovered 
the zemiudari but became Rajal of Independ- 
ent Tipperah also. Durgamoni having died 
the same year, Ramganga (who had been 
nominated Barn Thakur by his father) again 
in 1813 claimed the zemindari, and on thig 
occasion successfully becoming Rajah also. 
The order mude (and eventually confirmed 
by the Sudder Court) as appears from the 
report of the case was, “ that a precept be 
“ issued to the Collector to make over tho 
“raj and zemindari to Ramganga.” (Seo 
Urjun Manik Thakur, &. v. Ram- 
ganga Deo, 2 Sel. Rep., p. 142, or page 
177, new edition. Rani Sumitra v. Ram- 
ganga Manika, decided finally on appeal in 
July 1820, 3 Sel, Rep., p. 40, or p. 54, new 
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edition.) Thet we have the previous 
suits, in which the title of the respondent 
Bir Chandra the present Rajah was assailed, 
(See Chakradhaj Thakur v. Bir Chandra 
Jubraj 1 W. R, p. 194: and Bir 
Chandra v. Nilkissen, 1 W. R., p. 177; and 
the same case in appeal before the Privy 
Council, 12 Moore’s Indian Appeals, p. 
528.) Inall these suits the parties have 
submitted to the jurisdiction, and the title 
to the raj has practically followed the deci- 
sion as to the title to the zemindari. Finally 
we find that the Rajah Bir Chandra (the 
respondent), although recognized as de facto 
Rajah pending the former Mitigation, was not 
recognised by the British Government as right- 
ful or permanent Rajah until his title to the 
zemindari had been confirmed by the Privy 
Council by its decree of the 17th March 1869. 

Thus the title to the raj has been in this 
manner made, by the parties themselves, to 
depend as it were on the title to the zemindari, 
and it is difficult now to hold that the Civil 
Courts have no jurisdiction to deal with -the 
latter. Besides, though the Rajah of Tipperah 
is an independent power, if may be doubted 
whether he occupies, with relation to British 
India, precisely the same position as & Foreign 
sovereign power in the full sense of that term. 
His recognition by the Buitish Government 
seems to be less a matter of right than of 
discretion on the part of our Government. 
Thus, in the letter of the Secretary to the 
Government of Bengal, dated 19th Septem- 
ber 1862, it is said that the “ Lieutenant- 
Governor is pleased to recognize Bir Chandra 
Thakur, the uterine brother of the late Rajah, 
as the de facto Rajah of Tipperah, leaving 
him or any others to take such steps in 
respect to the zemindari of Roshnabad, 
as they may think proper for their own 
interests.” This was merely a recognition 
of him as the person in actual possession 
of the raj, pending the decision of his rights, 
and therefore ng khelat was given, 


As, 


soon as the High Court (September 26th, 
1864) decided that the right was with Bir 
Chandra, he applied to the Government to be 
recognized as de jure Rajah, resting his title 
on the decision of the High Court. Pending 
the appeal to the Privy Council, however, 
no khelat was given, and the Rajah remained 
unrecognized, save as being the actual posses- 
gor of the raj." But as soon as the decision 
of the High Courts* was affirmed by Her 
Majesty in Council, Government recognized 
him as de jure and permanent Rajah. Lord 
Ulick Browne, then Commissioner of Chitta- 
gong, was sent by Government to Agurtola, 
in Hill Tipperah, and formally installed him 
as Rajah in the spring of $87@. The sunnud 
granted to the Rajah on this occasion by the 
Lieutenant-Governor of Bengal, dated the 
9th March 1870, was filed in evidence on 
this suit by the respondent, It was to the 
following effect :—“ The petition which Your 
“Honor pleased to make on the demise of 
“ Eshan Chandra Manikya Bahadoor, the late 
“Rajah of Hill Tipperah, requesting to be 
“placed on the throne of the Raj, having 
“been forwarded to His Honor the Lieutenant- 
“Governor, the usual khelat 
‘“ dress) has been received with orders to the 
‘effect that, on Your Honor’s paying iu 
“before hand one hundred and twenty five 
“ gold mohurs as nuzzur (present), the bonor- 
“ary dress would, as a favor, be given to Your 
“ Honor, and Your Honor would be placed on 
“the throne of the Raj of the Tipperah 
“Hills, As Your Honor has, undy the 
“said order, paid in the 185 gold mohurs ts 
“ nuzzur, I, in the name of Her Majesty, the 
“Queen of the British Empire, do make 
“over to Your Honor the khelat received, 
“and instal Your Honor permanently on the 
“throne of the Raj of the Tipperah Hills, 
“TJ hope Your Honor will remain to rule the 
‘Raj of the Tipperah Hills with good be- 
‘haviour and by dispensing justice. The 
“19th Murch 1870.” 


(honorary 
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' The position of a pétty Rajah of a wild] “from them. They may temain as third 


bill district on the British frontier is,* in 
truth, scarcely that of a sovereign power 
m the ordinary sense in which that term is 
applied toa European power, and I may add 
that, as regards two of the older Rajals, 
Indor Manika and Oodya Manikyt, they 
appear from what is stated in the report of 
Ramganga Deb’s first case (1 Sel. Rep., p.271) 
to have been not alfogether independeut 
powers, for'they were installed under sunnuds 
from the Nawabs of Moorshedabad and Dacca, 
respectively, 

Altogether, I think thatthe District Judge 
was right in holding that, so far as regards 
the parties beforé him, the Civil Courts 
have jurisdiction to deal with the suit Fe- 
lating as it does'exclusively to the title to a 
zemindari' in the British territory. 

I also agree with Mr. Fowle in thinking 
that the plaintiff is not concluded by the 
proceedings and decision in Nilkissen’s suit. 
His rights were, in truth, never discussed or 
adjudicated upon in any way in that suit. 
If he was by his guardians a party to that 
suit at all, le was not so as one whose posi- 
tion and claim were placed before the Court for 
ddjudication, or who was entitled to ba heard. 
In the Court of first instance (the Court of 
the Principal Sudder Ameen), the plaintiff's 
mother, Joteshwari, and the two Ranees, 
Raj Lakshmi and Chandreshwari, widows 
of the late Rajah Eshan Chandra, applied as 
guardians of the minors Nobodip Chaudra 
and Bis younger brother Rohinee Chandra, 
to be made defendants in the suit, under Sec- 
tion 738 Act VIII of 1859, “and that the suit 
he justly decided after taking evidence fiom 
us.” This application was made on the 14th 
Bysack 1271, or 25th of April 1864, when 
many of the witnesses in the cause had 
alrendy been examined. The order pnssed 
Ly the Principal Sudder Ameen was—* It 
č does not appear necessary to make defen- 
**dants of the petitioners and take evidence 


“parties, and the case be decided in their 
“presence.” So that without being made 
parties to the suit to any good purpose, they 
were permitted to “remnin ’’ in the very 
ambiguous and dangerous position of “ third 
parties, —whatever that term may have been 
supposed to mean. Subsequently, however, 
a vakeel seems to have attended at the tiial 
on behalf of the ladies ; nud to at least one of 
the later witnesses a few questions were put 
by way of cross-examination by that vakeel. 
The decree of the Principal Sudder Ameen 
is dated the 11th of June 1864, and recites 
that the case cameson in the presence of the 
vakeels ‘‘for the petitioners,’ the Ranees, 
and that the statements made by them were 
duly considered. 

At a later stage of the proceedings, the 
Ranees seem to have been more formally 
placed on the record as respondents in the 
appeals before the High Cout and before 
the Privy Council. 


claims of the present 


But nevertheless the 
plaintiff Nobodip 
were never really asserted, or considered, or 
adjudicated upon, and their Lordships of the 
Privy Councils in their judgment expressly 
declared that they dealt with the suit simply 
a3 an ejectment between the brothers 
Nilkissen and Bir Chandra, although they 
proceeded to decide, as between those two, 
that Bir Chandra had in fact been appointed 
Jubaraj by Eshan Chandra immediately before 
the death of the latter. 

Not only, however, was Nobodip’s position 
never inquired into or adjudicated upon in 
the former suit, buf it is shown by the 
evidence, which is before us in this suit, that 
there was no renl or independent representa- 
tion of Nobodip by the Ranees. They were 
then living with, and wholly under the control 
of, Rajah Bir Chandra (the respondent in 
the appeal) at the Rajdhani or Palace, in 
Independent Tipperah, and every step taken 
in-their name in the course gf ue litigation 
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was tnken in fact by Bir Chandra and his 
ngents, though, no doubt, with the general 
assent and authority of the ladies. Their 
denial of nll knowledge that there was any 
suit brought by Nilkissen or Chuckradhaj 
is absurd. At the same time, it is highly 
improbnble that these ladies had any detailed 
or accurate knowledge of what was done 
in their name. As to the muktarnamah 
(Exhibit No. 7) which is so hotly contested, I 
have no doubt they affixed their seals toit and 
knew thnt it anthorized action in their names 
as guardians of the minora, but there is no 
good reason for supposing that they had 
any detailed knowledge gof its contents. 
Mr. Fowle says truly that it is not in 
accordance with the ordinary habits of native 
ladies of this sort, that they should be told, 
er should know anything more about it than, 
generally, that it was a muktaroamah for 
the purpose of getting them made parties 
as guardians of the minors. 

There can be no doubt that the Ranees 
(in which term I include Joteshwari) at 
that time, and throughout the former litiga- 
tion, supported Bir Chandra iu asserting 
that he had been appointed Jubaraj by 
Eshan Chandra. They then concurred in 
his story, that Eshan Chandra had appointed 
Bir Chandra Judaraj, his (Eshan Chandra’s) 
son Brajendra Chandra Bara Thakur, and 
his son Nobodip Karta, and this was the 
case made by Nobodip himself (the plaintiff), 
even after he attained majority. That this 
is so is shown by his letter dated July 
9th 1870 (Exhibit No. 8) to Lord Ulick 


Browne, written by him when (as he states 


in the letter) he was nearly 18, and by 
his memorial to the Lieutenant-Governor 
of Bengal, dated the 25th of January 1872. 
These documents give us, the view which 
Nobodip himself took of his position shortly 
after he attained the age of majority accord- 
ing to Hindoo law. 

It is evident, that it was not until Bir 


Chandra (Brajendra Chandra having been 
dead for some years) feeling himeelf firm in his 
seat as Rajah threw off Nobodip, and declared 
his intention of appointing bis own son 
Jubnraj, that any doubt was cast by Nobodip 
or his party on the truth of the story as to 
the appointments made by the late Rajah 
Eshan’ Chandra. Rightly or wrongly, the 
ideu which the Ranees and Nobodip had, until 
about the time whew Bir Chandra declared 
he would make his son Jubaraj, was that 
Nobodip whs to succeed Bir Chandra, and 
the idea was at first entertained, professedly 
at any rate, by BiwChandra also. 


As to the issue whether the late Rajah 
Eshan Chandra did mak® the appointment 
of Jubnraj and as alleged, it is enough to 
say that I again agree with the District 
Judge in holding that he did. I do not 
take the decisions of the High Court or of 
the Privy Council upon this point in the 
former suit ns conclusive against the present 
plaintiff, and I quite admit that, on the 
evidence, as it is now placed before us, there 
is much which may reasonably be accepted 
as supporting the plaintifi’s contention. But 
the question was in the former suit con- 
tested hotly and perfectly bona fide, so far as 
Nilkisgen, the then plaintiff was concerned. 
Many of the witnesses who gave evidence 
in that suit also give evidence in this suit. 
The evidence of the plaintiffs witnesses is 
in no degree of a better class than the evi- 
dence of the defendant’s witnesses—rather 
The conduct of the plaintiff 
himself, even for some time after he came 


the reverse. 


of age, as well as that of the Ranees, is 
strongly corroborative of the respondent’s 
story, though these ladies and the plaintiff 
now declare that story to be false. And the 
Rajah Bir Chandra hus been acknowledged by 
the British Government as Rajah de facto or 
de jure, ever since Eshan Chandra’s death in 
1862. Add to this, that the reasons given by 
the High Court and the Privy Council for 
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deeming it proved that Eshan Ohandra did j other things)" the letters of Lieutenant 


make the appointment, as alleged, apply 
almost equally to the evidence now before ua. 
Feeling the force of the reasons then given 
and adopting them, and looking at the whole 
evidence before me, I find as a fact that the 
late Rajah Eshan Chandra did appaint Bir 
Chandra to be Jubaraj, and Brajendra’Chan- 
dra to be Bara Thakur, and’ Nobodip to be 
Karta. I have very carefully confidered 
the evidence in all its details, and, think this 
is the right conclusion. Much’ reliance is 
placed by the: Counsel for the plaintiff on the 
evidence given as to this by the plaintiffs 
mother and the Ranees Raj Lakshmi and 
Chandreshwary ut in the view I take of 
their earlier conduct, and of the support 
given by them to Bir Chandra, so long as 
they believed that the succession to Bir 
Chandra would be recording to the intention 
of Eshan Chandra, I cannot say that the 
evidence which they now give as to this 
matter is of any value. 

Being of opinion that Bir Chandra was 
appointed by Eshan Chandra to be Jubaraj, 
it is scarcely necessary to go further into 
the case, as the appeal must be dismissed. 
Under the circumstances, however, it is per- 
haps better that I should express my opinion 
on some of the other points much discussed 
before us. 

The District Judge finds that Jostesh wari 
was n wife married in theshantigrihita form, 
and that Nobodip is therefore a legitimate 
son ob the Rajah Eshan Chandra; and I 
arrive at the same conclusion. There is 
the direct evidence of the witnesses, who 
depose to their having been married, and in 
addition to that, several important matters 
are proved which are strongly corroborative 
of the view that Jotesbwari had the status of 
One is, that Rajah Eshan Chandra 
certainly treated Nobodip as if he were a 
legitimate son, and believed him to be capable 
of inheriting. This is shown by (amongst 


a wife. 


Graham (Exhibit No. 7) and by the rooha- 
cari announcing the appointment of Bir 
Chandra as Jubaraj, on which Bir Chandra’s 
title mainly rests. This roobacari (Exhibit 
No. 8) is dated the 16th Sravan 1272 Fuslee, 
or 80th of July 1862, and in it Eshan Chan- 
dra mentions his two sons Brajendra and 
Nobodip as if they were on a footing of 
perfect equality save that one was older 
than the other. 
Sriman Brajendra Chandra Thakur,” whon: 
he appoints Bara Thnkur, and “my second 
son, Sriman Nobodip Chandra Thaku” 
whom he appoints Karta. It is highly im- 
probable that he would have designated Jus 
son in this manner if Nobodip hnd been 
illegitimate and incapable of inheriting, and 
it is to be borne in mind that this roobacai 


He spenks of “ my first son, 


was put forward and is relied on by Bir 
Chandra and his party, and never has been 
objected to as not describing the sons of 
Eshan Chandra properly. 

Then Eshan Chandra gave each of his 
sons—the sons of Joteshwari as well us 
Brajendra, whose legitimacy is admitted— 
Tho 
document creating the talook in favor of 
Nobodip (Exhibit No. 4) declares that the 
land is given to “Srila Sriman Nobodip 
Chanda Rojakumar as Chakbust.” This 
talook was resumed by Bir Chandra when 
he quarrelled with Nobodip. In resum- 
ing it he spenks of it as “ Chakbust 
““Nobodip Chandra Nugger the sarkari 
"* talook of Srila Sriman Nobodip Chandra 
“Thakur.”’ This letter is dated the 4th 
Asar 128] Fuslee, or the 17th June 1871, 
and the date is of importance when it is 
noted that the word Thakur” is used, in 
lieu of the “Rajkumar” of Eshan Chandra’s 
letter, for I agree with Mr. Branson in his 
arguments that the designation of ‘ Raj- 
kumar” would not have been used as regards 
an illegitimate son. Again the correspond- 

e 


a talook by way of maintenanee. 
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ence of Bir Chandra and his people, which has, 


been put in evidence (and as to the genuine- 
vess of which I have no doubt), proves, as 
does all the evidence as to Bir Chandra’s 
conduct, that it was not until many years 
after the death of Eshan Chandra that he 
began to profess to consider Nobodip to be 
nobody because illegitimate. *Finally it is 
clear, and Bir Chandra admits it to be true, 
that a considerable party in and about the 
palice at Agartola wished Bir Chandra to 
appoint Nobodip Jubaraj. This it appears to 
me could scarcely have happened had they 
doubted his legitimacy, for it would seem 
that no one who is not born of a wife 
(married by one form of matriage or anothep) 


can inherit the Raj. 


There is one matter which may fairly be 
paid to tell agninst the idea of Joteshwari 
having been a wife. Irefer to the manner in 
which she ia designated in the mukhtarnamah 
(Exhibit No. 7) already mentioned, and to 
her seal on this document. In its commence- 
ment, the three ladies describe themselves 
thus :— We Maharanee Raj Lakshmi Mohn- 
“ debya, Maharani Chandreshwari Mohadebya, 
“and Srimati Joteshwari Debva, the widows 
“of the late Maharajah Eshan Chandra 
“ Manikhya Bahadoor, and mothers and guar- 
“dians of Sriman Nobodip Chandra Karta, 
“ond Sriman Rohini Chandra Rajkumar, 
“ minors, &.,” and the seal of Joteshwari 
is quite different from that of the other 
two who are admittedly wives. It will 
be observed that the two admitted wives 
are * Maharanee” and “ Mohadebya,” while 
Joteshwari is only “ Srimati” and “ Debya.” 
There is the same difference in the seals, 
and, besides, Joteshwari's seal is oval, while 
those of the others are round. This cer- 
tainly tends to indicate that Joteshwari 
in‘ some respects to the 
Bat, again, if Joteshwari was not a 


was inferior 
others. 
wife, how is it that we have those who were 


admittedly wives joining with her, and call- 
è 


ing her a widow, and treating Nobodip ns a, 
legitimate son, whose interest they, as well 
as Joteshwari, were bound to protect. If they 
had believed Nobodip to be illegitimate, this 
would have been impossible, and it would 
also have been without avy object, for if 
illegitimate he had no rights to assert or 
protect. 

The matter sis not altogether free from 
doubt, ®ut looking at ghe whole evidence on 
the record, I consider it proved that Jotesh- 
wari, before-she became the mother of Nobo- 
dip, was married to Eshan Chandra in the 
santigrihtia form, and was not a mere con- 
cubine ; at the same time I think it pretty 
clear that she did not OCCRPY 80 high a posi- 
tioy as Raj Lakshmi or Chandreshwari, and 
it is not unlikely that, though a wife and a 
Ranee, she was in the somewhat inferior posi- 
tion which has been spoken of as that of 
Kachua Ranee. 

In my opinion, this appeal ought to be 
dismissed with costs. 


Morris, J.—I concur generally in the 
conclusions just expressed. 

The considerations which seem to bear 
with greatest force against the factum of 
the nomination of Bir Chandra to the 
Jubarajship, are those which arise out of the 
eXtreme suddenness of the act, the absence 
of all previous notifications, preparation or 
apparent necessity for it, aud the conicidence 
that an event so important in its results to 
Bir Chandra should have occurred within less 
than twenty-four hours of the death oÑ Rajah. 
Eshan Chandra, he being at the time, though. 
suffering from the effects of a paralytic 
stroke, in no suspicion of danger, and no 
better or worse thau usual. To these may 
be added the improbability of Ishan Chandra 
allowing the succession to pass from his own 
sons, of whom the eldest was unquestionably 
legitimate, in favor of a brother.. But none of 
these considerations present an insuperable 
obstacle to the-fuct of the nomination, and 


s 
a 
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all of them taken together fail to carry us 
further than the region of probabilities. 
On this question, the evidence produced by 
the plaintiff is certainly not of a high order 
of merit. No one piece of evidence stands 
out in marked prominence of such convincing 
force aod so unimpeachable in its character 
as would enable a Court to say with con- 
fidence that the story of thé Jubrajship of 
Bir Chandra is falsep much less. wéuld it 
justify a Court of Appeal disturbing the con- 
clusion in the opposite sense artived at by 
the Court of first instance. A strong body 
of witnesses speak directlg to the nomination 
as made in their presence by Rajah Eshan 
Chandra, Thgy sre men of rank and posi- 
tion, and, taken as a whole, they are superior 
in status to the witnesses whom the plaiutiff 
bas called, and who suy that, at the time aud 
place referred to, they, though present, saw 
no ceremony of the kind take place. It is 
impossible to ignore the fact that this isgue 
was fuitly tried out at the time when the 
event was recent. Out of twenty wituesses 
then examined, six have died, and eleven have 
repented what they suid before in favor of 
Bir Chandra. The plaintiff has called some 
Witnesses, who were not produced before, 
but their evidence is not without defect or 
taint of suspicion, and it is not so strong and 
so independent in its characier as to out- 
weigh the direct testimony on the other side. 
the 
exception perhaps of the ladies, the Ranees, 
the Igmark may be made that, if their 
evidence was of weight, it is likely that it 
would have been given af a much earlier 
date. Nor, if the probabilities be taken into 
account, does the balance by any means 
incline to the side of the plaintiff. The 
bistory and kuláchár, or family custom of the 
Rajahs of Tipperah, have been brought under 
notice. From these it is apparent that the 
present is fur from being the first iastance 
of. a Rajah appointing a. brother to be 


In respect to these witnesses, with 
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Jubaraj in preference to hi8 own son. Even 
Rajah Ishan Chandra, whose nomination 
is now contested, when he ascended the 
throne, appointed another brother Upendra 
Chandra, who predeceased him, to be Jubaraj. 
Judging from the evidence, perfect freedom 
in selection is the rule of the family; it is 
also essential that the Jubaraj should bo 
an adult and fit to assume at once on any 
emergency the reins of sovereignty, It is 
usual to appoint the Jubaraj on the occasion 
of the accession of a Rajah. This is the first 
act of sovereignty, so to speak, of the new 
Rajah; the ceremony of appoiutment of 
Jubaraj being necessarily of minor importance 
and subsidiary only to the grander ceremony 
of the installation of the Rajah himself, In 
proof of this, if we turn to p. 236 of the paper- 
book, we find Rajah Eshan Chandra thus 
describing the family custom in his letter to tha 
Commissioner, dated 24th November 1859: 
“For the ever-existing custom is that who- 
“ever becomes the Rajah, he kas the power 
“to appoint, according to his own discre- 
“tion and choice, any person Jubaiaj whom 
“he may think fit for the post amongst his 
“own sgons, brothers, or brothers’ sona. 
“The post was never given by rule of pti- 
“ mogeniture, of which there exists sufficient 
“proof ;” and in the sunnud which the 
British Government, through the Commis- 
sioner Mr. Torrens, presented to this Rajah, 
Eshan Chandra, on the occasion of his 
Installation to the throne, it is exptessly 
declared (see p. 284). “The said Maba: ajah 
“in accordance with the practice of the suc- 
“ cessors of the Rajahs of old, appointed under 
“his own authority and power Upendra 
“ Chandra Thakur, his youuger brother, as 
“the Jubaraj.” Again, Jagamoban Shuba, 
who isthe Shuba or head of the Thakurs, 
and necessarily familiar with the custom, has 
deposed thus (p. 418.) “I saw the instal- 
“lation of Eshan Chandra Manikya as 
* Juburaj by Kristo Kishore Manikhya, and 
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“of Upendra Chandia by Eshan Chandra 
“ Manikhya. The Rajah did not mount the 
‘throne for the purpose of appointing 
“the Jubaraj; but the Jubaraj 
‘was appointed at the same time when 
“the installation of the Raja took place, 
“he sat on'the throne. These Rajahs 
«haye no such custom as would require the 


as 


“performance of any ceremony for the 
‘installation of Jubaraj. 
“rites are performed and observed when 
the Rajah ascends the throne.” And finally, 
from Rajah Bir Chandra himself we learn 
that -he did not appoint his own son Radha 
Kishore to be Jubaraj till hegwas fifteen or six- 
teen years of age. The conclusion therefore to 


Ceremonies and 


which a consideration of these circumstances 
and the particular facts of this case ‘appear 
to me to point is this, that Rajah Eshan 
Chandra maintained and asserted absolute 
freedom of choice on his part in the selec- 
tion and appointment of a Jubaraj ; that on 
his accession, he actually appointed one 
brother Jubaraj; that after that brother’s 
death, he purposely delayed to appoint a 
successor in the hope, as expressed in the letter 
of Lieutenant Graham, that, in three or four 
years’ time, his sons would be old enough, 
the one to be Jubarnj and the other Bara 
Thakur ; and that shortly after he was pros- 
trated by .a stroke of paralysis, and died 
within one year of the date of Lieutenant 
Gruham’s letter, having on the day preced- 
ing his death appointed his brother Bir 
Chandra to be Jubnraj. It may very well be 
that Rajah Eshan Chandra felt that his end 
was nigh, or at any rate there was no pros- 
pect of his surviving, till his eldest gon 
bad attained years of disoretion, and that he 
suddenly, that is, without any general pre- 
vious intimation of his intentions, took 
advantage of the opportunity which the 
opening of the nutan dalán of his palace 
` afforded him, to invest Bir Chandra with the 
Jubarajship, and to make his eldest son Bara 


Thakur, and second son Karta ; the ceremony 
of their investiture being simple in charac- 
ter, aud needing little or no preparation. 
Again, in this connection, the letter dated 
July 9th, 1870, addressed by the plaintiff 
Nobodip himself to the Commissioner, and 
the subsequent petition, dated January 25thr, 
1872, addregsed on his behalf to the Govern- 
ment of Bengal, are of extreme siguificance, 
Nobodip admits that*he wrote the letter. 
It is manifestly the. outcome of the young 
mau’s indignation at what he considered 
his unele’a duplicity in departing from his 
word and refusingeto recognise his (Nobo- 
dip’s) right to be Jubaraj. Both in this letter, 
nnd in the petition of twO*°years’ later date, 
it i¢ the loss of the Jubarajship, and this 
only which touches him keenly, and for which 
he seeks redress and the help of the British 
Government. Not a word is said, as is said 
now, ani ought to have been suid then, of 
Bir Chandra being an usurper, and of 
having attained the Raj by means of a 
cunningly devised fraud. Only in the latter 
part of the petition is there a vague fore- 
shadowing of the present claim. But Courts 
of Justice will necessarily look with extreme 
suspicion upon a suit brought under suck 
circumstances as these. We have here the 
case of a plaintiff, who, though capable of 
understanding, and, indeed fully cognizant 
of his own rights, avowedly sets up a title, 
which is utterly inconsistent with those 
rights. Failing in this, he after an interval 
of more than two years, seeks to resthgitate 
the tithe which he had practically abjured, 
and, with a variety of ingenious pleas, desires 
the Court to excuse and ignore his previous 
proceedings. ‘These two documents must be 
considered as of the utmost importance, 
they serve materially to stengthen the 
case of Bir Chandra in the matter of the 
Jubarajship, aud they revenl the real history 
and foundation of the suit, It is evident 
that the suit would never have been insti- 
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tuted, or the royal family of Tipperah 
thrown into its present state of discord, but 
for the refusal of Bir Chandra to recognise 
Nobodip as Jubaraj. Bir Chandra him- 
self acknowledges this. He says (p. 386) :— 
“ I have appointed my son to be Jubaraj. 
“ I made the appointment after the British 
“ Government installed me as Ryjah. “Before 
<c I had made that appointmeft, I was pressed 
“by Raj Lakshmi aad Chandreshwari, the 
“ Maharanees, to appoint Nobodjp Chandra 
« Jubaraj. When I appointed my elder son 
* Jubaraj, his age was about fifteen or sixteen 
‘‘yeara. Even if I bade no children, and 
“had a wish to appoint Nobodip to the 
“ office of dgibfj, I could not do so, 
“ng his illegitimacy was an insurmountable 
“objection. Up to the time that I had 
“to refuse Raj Lakshmi her request to 
“appoint Nobodip Jubaraj, she had not 
“been either on good or bad terms with me. 
“ Since the time that I refused her, she has 
“ been on bad terms with me. Chandreshwari 
“had a talook called Moujah Taist. That 
“tolak has been resumed. It was resumed 
“after I had appointed my eldest son Juba- 
“raj. After I had refused Chandreshwari to 
“appoint Nobodip Jubaraj, she was on bad 
“ terms with me, the same as Raj Lakshmi 
“was. Her ill-feeling was incrensed when the 
“ talook wns resumed.” Thus, on Bir Chand- 
ras own showing, both the Maharanees 
of the late Rajah Eshan Chandra, as also two 
of the principal officers of State, pressed him 
to mgye Nobodip Jubaraj, and it is highly 
improbable that they should have done so, if 
Nobolip had been really illegitimate and 
therefore ineligible, The opposition of the 
Maharanees which they carried to the length 
of suffering exile and loss of property, and 
that of the counsellors who incurred there- 
by degradation and the disfavor of the 
reigning Rajah, are intelligible only on the 
hypothesis of Nobodip’s legitimacy 
their conviction of his right: to be Jubaraj. 


and 
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On the other hand, the plen of Nobodip’s 
illegitinacy was clearly the only plea which 
Bir Chandra could urge and which afforded 
him a plausible, and at the same time reason- 
able, excuse for passing over Nobodip, and 
giving’ the Jubarajship to his own son. 
Viewed in this light, the conduct of tho 
parties in this suit, and the extravagant 
lengths to which many of the witnesses on 
both sides have gone, can, to those familiar 
with Indinn litigation, be readily understocd ; 
and warrant is afforded for believing that 
the case of ench rests upon a basis of 
truth. When, for example, Bir Chandra 
affirms that “neigher during the lifetime of 
Eshan Chandra, nor after hia death, was 
Nobodip called Rajkumar, it is evident that 
he chooses to ignore the fact that Rajah 
Eshan Chandra, in the grant of land, a chak- 
bust, which he made in favor of Nobodip, 
called him “ Srila Sriman Nobodip Chandra 
Rajkumar.” This very denial in this respect 
shows the importance which he attached to 
the word Rajkumar, and adds extreme signi- 
ficance to the use of the term Thakur, in 
lieu of that of Rajkumar, which he makes 
in his order withdrawing the Chnkbust 
from Nobodip. So, too, in respect to tha 
Jetters addressed by Bir Chandra to Anand 
Behari Sen, and the correspondence between 
the chief officers of the Rajah at Agurtola 
and the agents employed in Calcutta. The 
genuineness of these létters cannot be doubt- 
ed, nor can their importance, as showing the 
view entertained in 1864 by Bir Chandra 
acd his principal officers of the status of 
Joteshwari and Nobodip. The attempt, there- 
fore, on the part of Bir Chandra, to deny, not 
only his sigmature on some of them, but also 
nll knowledge of the correspondence, spenks 
In 
like manner, turning to the other side, we 
see the Mahbaranees Raj Lakshmi and Chand- 
reshwari not hesitating to deny all knowledge 
of, or part taken by them in, the previous suit 


for itself and defeats its own objecta. 
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of Nilkissen v. Bir Chand:a. The language 
and behaviour of these ladies before the 
Commiasioner, although it says much for 
their determination to espouse at nll risks 
the cnuse of Nobodip, says little for their 
discretion or general credibility. The same 
may be said of the explanation tendered 
by Nobodip of the circumstances under 
which the letter of July 9th, 1870, and the 
petition of January 25th, 1872, were written. 
It is more ingenious than real, and is merely 
an attempt to strengthen his own case and 
to get rid of the effects of his previous 
imprudence. It seems tome clenr, therefore, 
that there are faults avd exaggerations on 
both sides, and that ‘these faults and exag- 
gerations are the natural growth of the 
struggle arising out of the refusal of Bir 
Chandra to nominate Nobodip Jubaraj. On 
the one hand Nobodip strikes a blow for 
the Raj by impugning the nomination of 
Rajah Eshan Chandra, which has given Bir 
Chandra the throne, and on the other Bir 
Chandra retorts by branding Nobodip with 
the stain of illegitimacy and aspersing the 
character of Jotesh wari. 

That Nobodip is the legitimate son of the 
late Rujah Eshan Chandra by Joteshwari, 
whom he married in the shantigrthita form, is, 
I think, the conclusion to be drawn from the 
evidence in this case. The point oa which 
n doubt may fairly arise is as to the exact 
status of Joteshwari as wife of Eshan 
Chandra. It is highly improbable that Bir 
Chandra would have made this attack upon 
her, if there had not be something in her 
antecedents which afforded ground for it, 
and which rendered her position somewhat 
different from that of the other Maharanees, 
In the matter of personal allowances, she 
xvas on the same footing as the other Ranees, 
and her sons were trented and wore dresses 
and ornaments like any other son of the Rajah. 
In all the documents in the previous suit 
in which her name appears, she is spoken of 


as the wife of Eshan Chandra, and the 
mother of sons, Rajkumars; and to this, 
when these documents were put in, Rajah 
Bir Chandra At 
the same time her official designation was 
less honorary than that of the other Ranees. 
She is described as Srimati and Debya and 
not Afaharanee and Mahadebya. Her seal 
too, as it appears on the muktarnamsh, is 
different in shape and” bears a different in- 
scription from, theirs. It is subject of surprise 


made no objection. 


that none of the members of her own fumily 
have been produced to speak positively to 
the circucmstance& under which she was 
brought from Dacca to Agurtola, and the 
position accorded to her ail her family. 
Thô evidence goes to show that she did not 
rank higher than a Dedya, and- was in fact 
what is termed Kachua Raénee. But I find 
nothing in these designations incompatible 
with the fact of her being a Ranee and thé 
lawful wife of the Rajah. 
that the people of Tipprrah, from the Rajah 


It is manifest 


downwards, are very primitive, and that in 
their manner and customs they by no means 
follow the strict tenets of the Hindoo religion. 
The gandharva or shantigrihita form of 
marriage is commonly adopted. It is simple 
in character and requires little ceremony. 
At the same time a marriage in this form 
The Rajahs 
do not appear to have been particular iu 
their choice of wives. 


is binding and perfectly valid. 


Ia p. 266, we learn 
that a previous Rajab, Ramganga Manikhya, 
was the son of a slave girl (or K&ghua). 
Jagomohan Shaba, a witness alréady referred 
to, gives important testimony on this point. 
He says “the custom of having Kachua 
also obtains with the Tipperah Raj family ; - 
Maharajah Kristo Kishore Manikhys had 
Kachua. The mother of Shubesh Kristo 
and Shitijay is the Kachua of the said 
Rajah. The mother of Nobodip Chandra is 
the Kachua of Eshan Chandra Manikhya.” 
I gather clearly from this that a person 
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who wasa Kachua was not à mere con- 
cubine, but that it was a-recognized custom 
ofthe country that the Rajah could: take a 
Kachuato wife. Inconfirmationof this view, 
we have the evidence of Ranee Bhubaneshwari 
(p. 395). She says expressly “ Joteshwari 
was not called a Kachua, she was Dassi to 
Muktahali ” and agnin, “all the Ranees have 
Dassis and Bandis, is not called 
Debya, Dassis cinnot ħave any seals, frances 


a Dassi 


and Kumarees are called Debyags.” Now as 
Jotéshwari had a seal and bore un doubtedly 


the designation of Debyn, the testimony of 


this witness, who is most hostile to J otesh wari, 
is strongly corrdbofative of the view that 
Joteshwari wasga Machua Ranee and wife of 
Rajah Eshan Chandra. : 

r On the whole, then; I am-of opinion that 
the plaintiff has satisfactorily proved his 


legitimacy, but his suit fails on the point of 


the Jubarajship, and the appeal muts there- 
fore be dismissed with costs. 


The-11th May 1876. 


= l 
: Present : 


The Hon’ble Dois S. Jackson and W. F. 
McDonell, Judges. 


Limtiation— Overpayment--Deposit—Article 147 A 


l Limitation Law, 
!: Case No. 1998 of 1875. 


Special Appeal from a decision passed 


by the Additional Judge’ of the 24- 


Pergunnahs, dated the 22nd July 1875, 


` reversing a decision of the Second Sub- 
- ordibate Judge of that dtstrict, dated 

the 10th Moy 1875. 
Radha Nath Boso (Defendant) Appellant, 

versus 
Bama Churn Mookerjee (Plaintiff) 
Respondent. 
| Mr. Lrivelyan and Baboo Sham Lall 
Mitter for Appellant. 
Baboo‘ Bhowanee Churn Duté for 

Respoudent. ` 
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Where there was a contract between plaintiff and 
defendant, that defendant should purchase a dwelling- 
house benamee on account of plaintiff, and reconvey it 
to plaintiff on his paying up in instalmentsa certain sum 


of money with interest; and plaintiff, seven years after 
his last payment, sued to recover some payments which he 


had made in exceas of his agreement, and the first Court 


dismissed the suit as being baned by limitation, but tho 
second Court decreed the suit on the plea that the plun- 


tiffs payments were deposits, and fell within Article 147 
of the schedule of the Law of Limitation,—HRrLp by 
the High Court that Article 147 applies to deposits 


recoverable in specie ; that plaintiff's payment in this case 
was a simple overpayment; and that the recovery of it 


was barred by limitation under Article 60. 


Jdokson, J.—Tux plaintiff sued to re- 
cover &® sum of money overpnid to thea 
defendant in respèct of on agreement be- 
tween them to the effect that on a certain 
sum of monty, being the amount of pur- 
chase-money, being paid to the defendant 
with interest at one per cent per mensem 
by successive payments, the defendant was 
to reconvey to the plaintiff a certain dwell- 
ing-house which the defendant had pur- 
The plaintif who 
seems not to have kept his accounts very 


chased in benámee. 
carefully, went on making payments until 
they amounted to Rs. 6,859. It appears 
that the whole sim due to the’ defendant 
under the agreement, including interest, was 
Rs. 6,039, The defendant in the first place 
refused to carry out his agreement or to 
reconvéy the house, and the plaintiff had to 
sue him- and compel specific performance of 
that which was done. Having done that 
the plaintiff, in accordance with the declar- 
ation made in the first suit, Drought the 
present suit to recover the surplus money 
seven years after the date of the lust pay- 
ment. 

The defendant pleaded limitation, and the 
Subordinate Judge, Baboo Brojendro Coomar 
Seal, was of opinion that the suit was barred. 
He considered that the plaintiff’s claim cama 


‘| under Article 60 of the second schedule of 


the Limitation Act. Taking this view he 
dismissed the plaintiff's suit. e 
58 
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The plaintiff appealed, and the appeal was 
heard by Mr. Beaufort, the Additional Judge 
of 24-Pergunnahs. Before Mr. Beaufort it 
was contended {which had been unsuccess- 
fally contended before the Subordinate 
Judge) that this amount was in deposit, and 
that contention, which the Subordinate Judge 
had declared to be untenable and in respect 
of which he thought no remark wns neces- 
sary, appeared to the Judge so satisfactory 
that he adopted it. He thought it was a 
deposit, and applied to the case Article 147, 
which gave the plaintiff 30 years. It 
appears to us that the conclusion of the 
Additional Judge cannog be supported. 
Article 147, we think, applies to a deposit 
This was 
nothing of that sort. It was a payment, an 


which is recoverable in specie. 


overpayment made by the plaintiff to the 
defendant upon the supposition that it was 
due, that is to say, a payment by mistake, 
and that we think is a case which comes as 
contended by the learned Counsel for the 
special appellant under the head of money 
had and received, and therefore under Arti- 
cle 60 of the Second Schedule of the Limi- 
tation Act. Even if that Article would not 
apply, the suit would certainly come under 
the general Article 118, which applies to 
cases for which no special provision is made, 
and consequently it would be a case to which 
the six years’ rule would apply. The 
present case is one where more than seven 
years have elapsed, and therefore the suit is 
too late. We think the Subordinate Judge 
took the right view, and that his judgment 
mast be restored, that of the Additional 
Judge being reversed. As the conduct of 
the defendant was not at all good, we allow 
him no costs of this appeal. He will have 
his costs of the Lower Courts. 


The 12th May 1876. 


Present: 
The Hon’ble Louis S. Jackson and W. F. 
‘McDonell, Judges. 
Prejudice to Rights by Appearance in a Case— 
Evidence. 
Case No. 2178 of 1875. 

Special Appeal from a decision passed by 
the Officiating Judge of Backergunge, 
dated the 6th July 1875, affirming a 
decision ef the Officiating First Subor- 
dinate Judge of that district, dated the 
28th September, 1874. 


Ain Ali and others (Defendants) 
Appellants, y 
versus 


Juggut Chunder Roy Chowdhry and others 
(Plaintiffs) Respondents. 


Baboos Rash Beharee Ghose and Doorga 
Mohun Dass for Appellants. 


Baboo Huree Mohun-Chuckerbutty for 
Respondents. 


Where plaintiff and defendant in a suit had both been 
defendants in a former suit, in which defendant had 
requested to be allowed to appear as a defendant, under a 
common misapprehension of the effect of 8. 78 Act VIII 
of 1859, but had not been allowed to give any evidence, 
HELD that defendant was not in this suit prejudiced by 
the decision in the former case, which could not be 
conclusive as to any right of his, regarding which he 
had not furnished evidence. 


k 


Jackson, J—Tue only point which 
arises upon this case is that which is raised 
by the passage in the judgment of the 
Lower Appellate Court near theqęgud in 
these words. “Bat for the High Court’s 
« decree I should have felt inclined to award 
‘defendant No. 4 a partial decree for that 
“part of the land which the Ameen has 
‘found on local enquiry to appertain to 
“ appellaut’s kharija talook Bukhtiar Sheriff. 
“I think that the High Court’s decision, 
“dated 18th May 1866 must be held to be 
“final,” and a few lines above that the 
Judge had oxplajned this view by saying 
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that as appellant was a party to that suit, and 
as the High Court decreed the whole case 
in favour of plaintiffs, respondents, he did 
not see how the appellant could now come 
forward and raise any claim. Now the facts 
of that case, it seems, were that the suit 
the High Gourt 
appeal was one to which the present defend- 


which came before in 
ants were not originally parties, but they 
were ill-advised enough to ask to be brought 
on the record as defendants under a very 
common misapprehension as to the effect of 
Section 73 of the Civil Procedure Code. 
It appears that although ghey were allowed 
to appear they were not permitted to give 
any evidence, gn@in the result the suit was 
dismissed, that is to say, the claim ofethe 
plaintiffs in that suit was thrown out. Bat 
naturally as both the plaintiffs and the 
defendants in the present suit were defend- 
nnts in that suit, nothing was or could be 
determined between them; and even if it 
were possible to determine anything between 
them, the Court would not permit that to 
be done unless these appellants had been 
allowed to give all the evidence which they 
had to offer. 
error in saying that the decision of the High 


The Judge therefore is in 


Court is conclusive as between the present 
Now, 
inclination to award to defendant No. 4 a 
partial decree for some part of the land, if 
it were not for the view he took of the 
High Courts It is uncertain 
whether he would have given any such 
decree or not, and it is necessary therefore 
that the case should go back to him in order 
that be may further consider that matter. 
The dedision in question is not of course 
conclusive as already observed, but it must 
be taken for what itis worth, it being always 
borne in mind that the present special 
appellants as parties in that case were not 
allowed to offer any evidence. The costs 
of this appeal will abide the result, 


parties, the Judge intimates on 


decision. 


The 25th May ‘1876. 
Present : 


The Hon’ble Louis Jackson and W. F. 
McDonell, Judges. 


A Rent Suit is a Civil Suit—Effect of Act 
VIIL of 1869 B. C. 


Cuse No 2259 of 1874. 

Special Appeal froma decision passed by 
the Judge of Sarun, dated the 15th June 
1874, reversing a decision of the Subor- 
dinate Judge of that district, dated the 
8rd April 1873. 


Moulvie Ahmed Kubeer (Plaintiff) 
oe ippellant, 


DCTsus 


Mr. J. Mackrae, manager of the estate cf 
Moulvie Mahomed Abdool Hye and otLers 
(Defendants) Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboo Chunder Madhub Ghose and Moon- 
shee Mahomed Yusoof for Respondents. 
Where a suit relating to land was brought asa civil 

suit and received by the first Court, but thrown ont by 
the Appellate Court on the ground that it should | ava 
been brought under Act VIII of 1869 B. C., men that 
Act YOI merely restored to Civil Courts the povers 
taken from them by Act X of 1859; that it rested with 
the presiding officer and not with suitors to clas.ify 
suits in accordance with the provisions of the law : but 
that the Judge was wrong in dismissing a rent suit 
because it was brought as a civil suit. 

Jackson, J.—Tux respondent very reason- 
ably says that he will not support the judgment 
of the Court below, and we are quite clear 
that the District Judge was wrong in revers- 
ing the judgment of the Court of fist 
instance and dismissing the suit on the ground 
that the suit ought to have been brought 
under Act VHI of 1869 B. C., and not as a 
Civil suit. Act VIII of 1869 merely restores 
to the ordinary Civil Courts the power taken 
from them by Act X of 1859 in suits con- 
nected with arrears of rent and such like 
matters between zemindar and ryot, and they 


are, after the passing of Act VIII, instituted 
+ 


418 Civil 


THE WEEKLY REPORTER. 


Rulings.» [ Vol. XXV. 





—-_— e 


in Civil Courts just in the same manner as 
any other suits. The Legislature, no doubt, 
have thought fit that suits of that description 
should be entered in a separate register, but 
that is a matter for which the officer of the 
‘Court, and neither the plaintiff nor the defen- 
dant, is responsible. In matters which con- 
stitute a good cause of action itis for the 
Courts to apply the law, and the Judge there- 
fore was wrong in dismissing the suit of the 
We are not io 
n position to give final judgment in this case, 
because it is not clear that the plaintiffs were 
entitled to a judgment merely upon the 
pleadings. The case will bave to go down 
for a new trial by the Lower Appellate Court. 
It may well be that the defendants failed to 
make out a right of occupancy or any 
For all that it does not fol- 
low that they are liable to be ejected without 
notide. The costs of this appeal will follow 
the result. 


plaintiff on such a ground. 


superior right. 





The 26th May 1876. 


Present: 
The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 
Eviction~—Landlord and Tenant—Trespassers. 


Case No. 3048 of 1874. 
Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 1st September 1874, affirming a 
decision of the Moonsiff of Behur, dated 
the 81st January 1874. 


Chowdhry Thakoor. Sahoy, alias Mahadeo, 
Dutt and others (Plaintiffs) Appellants, 
versus 


Ram Awtar Singh and others (Defendants) 
Respondents. 


Mr. M. L. Sandel for Appellant, 


Baboo Bama Churn Banerjee for 
Respondents. 
© 


Where a tiocadar, representing tho sixteen anna 
shareholders of an eatate, put certain tenants in posses- 
sion of some land, and the owners of a nime-sixteenth 
share in the same land songht to evict the said tenants 
as trespassers, and the Lower Court decided that the 
tenants were rightly in possession, and that the plaintiffs 
could not of themselves evict them, HELD by the High 
Court, which declined to interfere with that decision, 
that this sait was not a trial of any question as between 
landlord’ and tenant, and that the decision did not 
anticipate the resul@of any suit framed for trying the 
question gvhether, as tenants, the defendants could be 
evicted. . 


Jackson, I—IN this case the respondent’s 
Vakeel has not appenred although we have 
waited some times for him. The special 
uppellants come before us on this ground 
that they being the owfffts gof 9-16tha of 
cermin mouzahs brought a suit against the 
defendants to eject them as trespassers, the 
defendants having been admitted as ryots 
by the ticcadar, who was then in possession 
on behalf of the 16 annas shareholders. 
The Moonsiff dismissed the suit finding that 
the defendants were rightfully in posgession 
ag tenants. On appeal, the Judge, without 
decides the cense 
that the defendants 
could not be sued as trespassers, and the 


discussing that question, 
merely on the point 
plaintiff as being only owners of 9-16ths 
could not of themselves eject the ryots, 
It appears that this was not a suit for the 
purpose of trying any question as between 
landlord and tenant. 
been sued 


suit, by the decision of the Lower Appellate 


The defendants having 
simply as trespassers, and ‘the 


Court having gone off upon what mgy be 
Galled a technical ground, it appears to us 
that this decision ought not to anticipate 
the result of a suit properly framed for the 
purpose of trying whether the defendants 
can be evicted as tenants. This declaration, 
we think, may be properly added to the 
judgment of the Lower Appellate Court. 
In other respects the appeal must be dis- 
missed, and the plaintiffs pay all costs, 


° 7 Si? a as ew t J 
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The 29th May 1876. 
Present: 


The Hon'ble W. Markby and Romesh 
‘Chunder Mitter, Judges. 
Co-Contractors—Joint Liability. 

Case No, 9 of 1876. 

Regular Appeal from a decision passed 

by 

Bhaugulpore, dated the 23rd of Septem- 
ber 1874. ; ‘ 


Baboos’ Mahtab Singh, Juggut Singh and 
Indur Jeet Singh (ros of the Defendants) 
, Appellants, 


» 


‘DErsus ` 
Sadhooram Bifigut ( Plaintiff) Respondent. 
Mr. M. L. Sandel for Appellants. 


Baboos Mohesh Chunder Chowdhry and 
Nilmadhub Sein for Respondent. 

Where five brothers had made themselves jointly 
liable for a sum of money under a bond, and mortgaged 
a certain mouzah aa security for the debt; and the 
mortgagee, having subsequently taken a separate bond 
from each of two of the brothers for one-fifth of the 
whole amount, now sought to recover the remaining 
three-fifths of the said amount from the remaining three 
brothers ; but the latter contended that that the claim 
being jointly held against all five could not be broken 
Up:—HELD that any one of the flye might be sued for 
the whole amount, and that the'plaintiff was entitled to 
reeover the three-fifths from the three brothers. 

In this case the plaintiff held œ bond 
executed by five brothers, by which they 
were made jointly liable for the sum of 
Rs. 535 with interest, and by which they 
pledge a certain mouzah belonging to 
them jointly as a security for the debt. 

- The plaintiff has since obtained fiom 
two out of the five brothers’ two separate 
bonds, each for a one-fifth share of, the debt, 
and he now sues the other three -brothers 
for the: remaining three-fifths. He has 
made the remaining two brothers parties to 
the suit, but makes no claim against them. 

__ The first three defendants, who, are called 
upon to pay three-fifths, objected in their 
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written statement that as ‘the bond was a 
Joint one, the plaintiff could not bring a suit 
for part of the amount releasiug two out 
of the five obligees, and that the bond and 
mortgnged property being joint conld not 
be divided without the consent of all the 
co-sharers. 

This. objection was not dealt with in the 


the First Subordinate Judge of | Court below, but it does not appear to have 


been abaudoned, aud it has been put forward 
again ir appeal. - o 

It is not very. clear what points this 
defence is intended to raise—whether it is 
meant that the plaintiff by releasing two of 
the obligees has rglenged all that is disposed 
of by Section 44 of the Contract Act. 

If it is. intended that. upon a joint bond 
by five the obligor cannot ask for na decree 
against three out of the five for their share 
of the debt, then, independently of the Con- 
tract Act, we think there is nothing in the 
law of this countty which prevents his 
,doing so. on a contract between Hindoos 
out of Calcutta. ‘There is nothing in this, 
as far ns We Can seo, against either equity 
or good ‘conscience, or the intention of the 
If the- plaintiff had sued for the 
whole amount, he might have recovered 
the whole amount in execution 
the three defendants. Surely, therefore, 
he can recover three-fifths of the amount 
against these same parties. 


parties. 


agninst 


The only doubt arises upon the 48rd 
Section of the Contract Act; that section is 
peculiar. It permits the promisee to com- 
‘| pell any one of several joint promisors to 
perform, the whole promise. It 
difficult to say what this means. 
But whatever may be the true construc- 
tion of this, Section, we do not think it 
prevents the plaintiff doing what in our 
opinion he could have, done before this Act, 
namely, in a suit, brought against all the 
co-obligees, claiming a decree against three 


of them only for. three-fifths of the debt. 


18 very 
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We confine our decision entirely to the 
case before us. We express no opinion on 
the general rights and liabilities of co-con- 
tractors or co-debtors. 

We also express no opinion whatever 
whether the form in which this decree is 
obtained will in any way affect the plaintiffs 
rights when he comes to enforce his lien. 
The appeal is dismissed with costs. 





The 3lst May 1876. 
Present: 

The Hon’ble Louis S. Jackson and W. F. 

McDonell, Judges. 
Ez parte Judgment — Revigal of Litigaton— 

Lapsed Claims. 
Case No. 1809 of 1875. 

Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, 
dated the 8rd June 1875, reversing a 
decision of the Moonsiff of Amtah, dated 
the 29th December 1874. 


Judoo Nath Sircar (Defendant) Appellant, 
versus 


Sreemutty Elokeshee Dabee (Plaintiff ) 
Respondent. 


Baboo Umbika Churn Bose for Appellant. 


Baboo Gopal Chunder Ghosal for 
Respondent. 

Where a judgment is given em parte against a person, 
and his application to set aside that judgment is 
refused, and he makes no appeal against the order of 
refusal, the Courts ought not to encourage an outsider 
afterwards to come in and claim to have purchased the 
rights of that person and to revive litigation over 
his lapsed claims. 

Jackson, J—Iz appears to us that the 
judgment of the Court of first instance in 
this matter was right in substance, and that 
the decision of the Lower Appellate Court 
is entirely erroneous, The suit is brought, 
ns it is said, by Elokeshee, but manifestly, 
and for the benefit of one Dwarka Nath 
Chackerbutty, to set aside a decision passed 
against Elokeshge on the complaint of Pro- 
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sunno Moyee Dasses, who, it is said, acted 
under the instigation of Judoo Nath Sircars 
defendant No. 2, who is the special appellant 
before us. Itis not necessary to set out 
the whole consequences of that previous 
suit, but it appears that judgment having 
been gwen against Elokeshee, she sought 
under Section 119 of the Civil Procedure 
Code to obtain a rehearing of her suit and 
have the judgment se? aside. That applica- 
She preferred no appeal 
She now says, that 


tion was refused. 
from that Sudgment. 
she has sold her rights and interests in the 
aforesaid land and@in suit No. 53 in respect 
of the aforesaid Jand to one Dwarka Nath 
Chuckerutty, but as, ad@@rdjng to an ekrar 
executed by her on the same date, she is 
bound to bring this suit, she brings this suit 
accordingly. Now, as regards Elokeshee 
it is manifest that she, on her own account, 
had no interest whatever. She sold all her 
rights to Dwarka Nath ; she said she brought 
this suit on behalf of Dwarka Nath, and 
surely no Court would countenance this, 
Dwarka Nath in the purchase if ever he 
did purchase and paid consideration for it, 
of the rights of Elokeshee in such a suit. 
She had a judgment given against her 
ex parte. She sought to have that judgment 
set aside. Her application was refused. She 
might have appealed, but she did not appeal, 
and this Dwarka Nath voluntarily intro- 
duces himself in the matter and says he 
has paid consideration and purchased this 
person’s right to have the decree seq aside. 


‘It appears to us that such a suit ought never 


to have been entertained, and the Subor- 
dinate Judge was entirely wrong in revers- 
ing the judgment of the Court of first 
instance. The judgment of the Lower 
Appellate Court is accordingly reversed 
with costs, and the judgment of the first 


Court is restored. 


This judgment will govern thg other 
appeal, No. 13T0. 
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The 7th June 1876. 
Present: 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 

Suit for Possession—Sale in Execution—Bond 
Debt—Decree conclusive as to the Propriety of 
Sale—Immoral Loan— High Rate of Mnterest— 
Hindoo Law Restrictions against Usury. 


Case No. 104 of 1875. 6 


Regular Appeal from a decision passed by 
the First Subordinate Judge of Bhaugul- 
pore, dated the 18th January 1875. 


Musst. Luchmee Dai Kooree, mother and 
guardian of Baboo Deeg Narain Singh, 
minor son of Baboo Gobind Doyal Singh 
(Plaintiff) Appellant, 


versus 


Asman Singh, Khuruck Singh, Kally Proshad 
and Moulvee Syed Rahmut Ally, who 
appeared, and Baboo Gobind Dyal Singh 
and Mr. William S. Crowdy, manager of 
the Indigo Concern at Bhaugulpore, who 
did not appear in this appeal (Defendants) 
Respondents. 


Mr. Ameer Ali and Baboo Mohesh Chunder 
Chowdhry for Appellants. 


Messrs. Paul, R. E. Twidale, ond M. L. 
Sandel, and Moonshee Mahomed Yusoof 
for Respondents. 


Where a minor son sued through his mother to 
recover possession of ancestral property which had been 
sold in execution of a decree obtained against his 
father n a bond-debt; and it was contended, firstly, 
that the purchaser was bound to satisfy himself that the 
decree under which the property was sold had been 
rightly given against the judgment-debtor, and, second- 
ly, that in consequence of the high rate of interest 
charged on the amount of the debt, the decree on the 
face of it gave notice that it could not be enforced 
under the Mitakshara law: HELD, that the Privy 
Council ruling requiring a judgment-creditor only to 
satisfy himself that a decrea had been “ properly” 
given did not require him to go beyond the decree 
itself—though in this case all the evidence showed that 
the debt had not been an immoral one; and that even a 


a 
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high rate of interest, such as 50 per cent., was not in 
itself a ground for invalidating a bond or for question- 
ing the bond fides of an auction-purchaser, 

Some restrictions of the Hindoo Law against usury 
are not enforced in the Courts. 

Tue plaintiff in this suit is the minor son 
of one Gobind Dyal Singh. He sues through 
his mother and guardian to recover possession 
of a share in certain’ property which he says 
was his ancestral property and to which 
under the Mitakshara law, by which his 
family is governed, he says he was entitled to 
a share. He says further that his father 
having contrasted debts extravagantly, and 
hypothecated ancestral property without any 
legal necessity, executed a bond dated the 
10th of July 1864, for a sum of Rs. 2,800 
in favor of Demgu Mal and Sheo Lall 
Marwari, by which bond he mortgaged certaiu 
mouzahs, not including this particular 
property ; that upon this bond a suit was 
brought and a decree passed, and that the 
decree-holder under that decree sold this 
property, aud so it passed into the possession 
of the present defendants, and he seeks to 
have it declared that notwithstanding that 
sale he is still entitled to recover possession 
of the property. 

The defendants reply that the property 
was purchased by them in execution of the 
decree, as the plaintiff alleges, and they say 
that the property in suit was sold in respect 
of a sum borrowed by the plaintift’s father, 
together with another sum of Rs. 8,000, with 
which money the plaintiff’s father purchased 
the share of Roghubar Dyal Singh, another 
member of the family, in Mouzah Hossuini- 
pur. They, therefore, contend that the loan 
on which this decree was obtained cannot 
now in any way be impeached by the son. 

The Subordinate Judge took evidence in 
the case, but eventually, without in any way 
going into the evidence, held upon the 
strength of a decision of the Privy Council 
reported in 22 W. R., p. 56, that the decree 
under which the defendant purchased this 


492 Civil 


property was conclusive in the matter, and 
that the defendant was not in any way bound 

to inquire further, when this decree was 
"existing. . 

Against this judgment the plaintiff appeals, 
and he contends in the first place that the 
Privy Council case relied on does not make 
the decree conclusive in:the way the Subor- 
dinate Judge has held it tobe. Secondly, he 
contends, that upon the evidence he las made 
out his case that this was a debt for which 
his interest in the property could not in any 
way be made liable. And, thirdly, he contends 
that, under the terms of the decree itself, 
the property which should have been first 
sold in satisfaction of the decree was the 
property which had been mortgaged, and 
that therefore, applying the Privy Council 
decision in all ita strictness, the purchaser had 
notice upon the face of the decree that this 
property could not be sold. 


Now with regard to the first point we think 
that the decision of the Subordinate Judge is 
right. The case that we have to deal with 
here is for all material purposes precisely the 
same as that which was dealt with by the 
Privy Council in what is called the second 
appeal” in the case referred to, the appeal of 
Muddun Mohun Thakoor, whose position 
was precisly that of the present defendants. 
The Privy Council say, speaking of the 
purchaser in that case: “ He found that a 
suit had been brought against the two fathers; 
that a Court of Justice had given a decree 
against them in favor of a creditor; that the 
Court had given an order for this particular 
property to be pnt up for sale under the 
execution, and therefure it appears to their 
Lordships that he was perfectly justified, 
within the principle of the case which bas 
already been referred to in 6 Moore’s Indian 
Appeal Cases, in purchasing the property and 
paying the purchase-money bona fide for the 
purchase of the estate.” 


‘ Here also there had been a decree of a’ 
© 
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Court of Justice against the father for this 
money and an order of the Court that this 
property should be put up for sale, 

Then their Loidships quote a well known 
passage from 6 Moore, and then they say 
as follows :— 

“The same rule has been applied in the 
“case. of a purchaser of joint ancestral 
“property.  Aepurchaser under an execution 
“is sumly not bound tp go back beyond the 
“decree to ascertain whether the Court was 
“right in gigtng the decree, or, having given 
“it, iw putting up the property for sale 
“under an executign upon it. It has alrendy 
“been shown that if the decree was a proper 
“one, the interest of the «gngas well as the 
“interest of the fathers in the property, 
“although it was ancestral, were liable for 
“the payment of the father’s debts. The 
“purclfaser under that execution, it appears. 
‘‘to their Lordships, was not bound to go 
“ further back than to see that there was a. 
“decree against those two gentlemen; that 
“the property was property linble to satisfy 
“tha decree, if the decree had been given 
“ properly against them.” 


Now it is contended upon those last words 
that the intention of the Privy Council was 
that a purchaser at an execution sale should 
not ouly see that there wast decree but that 
a decree had been rightly given against the 
That ‘would be 
unsaying all that the Privy Council had just 
What wo think 
the Privy Council mean by those woxyds is, 
that a party is not bound to look beyond the 


judgment-debtor. really 


before said upon the matter. 


decree to see that that was a right decree, 
for they had suid already just the contrary 
that he was not bound to do, but he was 
bound to look to the decree to see that in 
Then 
that being so, no objection can be tnken in 


point of form it was a proper decree. 


point of form to this decree except the one 
which was taken by Baboo Mohesh Chuoder 
Chowdhry with which we have to deal now. 
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He contends that even giving the Privy 
Council decision that interpretation that the 
purchaser, was not bound in any way to go 
behind the decree to see what occurred prior 
thereto, still he was bound to look to the 
decree itself, anc na it stands, there was notice 
to him on the face of the decree that this 
was a debt which under the Mitaksharn law 
the son was not liable to distharge, and for 
this reason, because iteappears upon thie face 
of the decree that the interest which was 
allowed upon this bond amouats to some- 
where about Rs. 1,600 for a period less than 
a‘year in respect of a pringipal of Rs. 2,800, 
giving a rate of interest somewhere over 50 
per cent. = 

But even assuming that the Hindu law 
contains a prohibition against the taking’ of 
interest at so high arate, and that by the Hindu 
Jaw interest at that rate could not under 
any circumstances be allowed, still we think 
that that is not a circumstance which, within 
the principles laid down by the Privy Counoil 
in the case quoted above, can be treated as 


showing that this was a decree for a debt. 


which the son was not bound to discharge. 
For that purpose we must look into what the 
cases under the Mitukshara law are, in 
which he is not bound to discharge the 
father’s debt. That is expressed by the 


Privy Council in these words :— 


' Ti is necessary, therefore, to see what was 
“the nature of the debt for the payment of 
“which if was necessary to raise money by 
“the gule of the property in question.” 
Now all we know and all we can know is 
what appears on the face of the decree itself. 
Their Lordships go on to say :—“ If the 
“debt of the father had been contracted for 
& nn immoral purpose, the son might not be 
“under any pious obligation to pay it, aud he 
“might possibly object to those estates 
“which have come to the father as ancestral 
“property being made liable to the debt. 
“ That was not the case here. It was not 


e 
h 


“shown that the boud upon which the decree 
“was obtained was given for an immoral 
“purpose, it was a bond given apparently 
“ for an advance of money, upon which au 
“ action, was brought.” 

Can we say here upon the faceof the 
decree tliat so far asit orders interest to be 
paid, it is a decree for an immoral purpose. 
One might almost say that such a question 
answers itself. It may be that under Hindoo 
law there were some restrictions ngainst th® 
allowance of interest, but it is well known 
that those restrictions are do longer enforced 
by our Courts. There is no ground whatever 
for saying, that what our Courts allow in the 
shape of interest is money directed to be 
paid for immoral purposes. ‘Therefore upon 
that ground it appears to us impossible to 
say that on the face of the decree it was one 
for a debt which the son was not bound to 
discharge. 

This view of the case renders it unneces- 
sary to consider the fucts of this case, but 
having heard the case very ably argued on 
behalf of the appellant, we think, even upon 
the facts of the cuse, that this was a debt 
which the son was bound to discharge, 


The evidence of the witnesses for the 
plaintiff contains very general allegations of 
Immoral conduct 


debauchery aud other 


aguinst the father. It is almost admitted 
that we should not act upon those charges 
which are made almost in every case like the 
present, and what we have really to determine 
in this case is, whether this money, which 
undoubtedly was raised, was applied in 
making n present to a woman of bad charac- 
ter, or whether, as the defendants state in 
their written statement, it was applied for the 
purpose of ‘saving the property of another 
member of the family for the benefit of the 
family. 

Now, looking to the evidence in that point, 
we lave no hesitation in saying that the 
defendants have made out their case. It ig 
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not denied that there was a kobalah transfer- 
ring the property of Roghubur Dyal Singh 
to the father of the plaintiff Gobind Dyal 
But it is snid that that was a mere 
the purpose of 


Singh. 
benamee transaction for 
protecting Roghubur Dyal’s property from 
his creditors, he being also in debt. On the 
face of it that is inconsistent with the 
rest of the case, which was that Gobind Dyal 
himself was making away with his own 
property ns fast as be could, and we think 
that the evidence in support of this being a 
real transaction is satisfactory and such as 
we ought to receive. ‘The first witness who 
was called appenrs to be g very respectable 
witness. He calla himself a Tupadar. He 
says he transacted business with Gobind 
Dyal Singh. He gives particulars of this 
transaction, was present 
it was entered That 
fully corroborated by the deposition of 
Harman Ray. He mentions circumstances 
which could be very easily contradicted 
if untrue, and which strongly corroborate 
the story of the defendants. He says that 
in point of fact the kobalnh was executed 


and says he 


when into. is 


before the bond upon which this decree was 
afterwards obtained, but that the kobalah and 
the bond were registered at the same time. 
That we think very strongly suggests some 
connection between these transactions. 
Therefore, upon the evidence, if one was 
at liberty to go into the evidence, we should 
think that the debt was one which, under the 
Mitakshara law, the son was bound to 


discharge. 


Then the other question remains, namely, 
as to the form of the decree. Now we had 
the decree rend to us, and we consider this not 
to be sucha decree as we know is sometimes 
made, namely, a decree restricting the parties 
in the first instance to the sale of the 
mortgaged property ; but it is a decree against 
the mortgagor generally, coupled with what is 
called a declaratign of the lien, a declaration 


which it is exceedingly common to insert in 
decrees agninst mortgagors upon a bond of 
this nature. i 

The bond also, as has been pointed out by 
Mr. Advocate-General, was not only a bond 
pledging the property, but a bond which 
made the party personally liable for the 
money: 

Now upon a Yecree of that kind we have 
no hesftation in holding that a person may 
in law proceed either agninst the person or 
agninst the? mortgaged property specified iu 
the decree. In saying that, we do notat all 
mean to sny thos thnat,is a course which in . 
all cases ought to be allowed. There are, 
undoubtedly, cases in Wich that would 
operate greatly to the injury of the mortga- 
gor, nud we desire to say nothing which 
would in any way interfere with the discre- 
tion of the Court executing the decree to 
tako such precaution as might be necessary 
against any injury of that kind. But we 
think that in the present suit no inquiry 
upon such a subject as that can take place, 
I have already quoted the passage from the 
Privy Council Judgment which points out 
the duty of a purchaser at an execution sale 
in such a case ns this. We think that, under 
the law as there laid down, the purchaser 
had a right to assume that the property 
which was sold at this sale was liable to be 
sold under this And that any 
question which the judgment-debtor might 
have raised or did raise upon the order by 
which the property was brought to.sale was 
disposed of at the time when the sale was 
ordered to take place. Therefore, whatever 
may be the judgment-debtor’s right under 
such a decree as this, that question cannot 
be raised now as against the person who has 
purchased at a sale under a decree of Court. 
Therefore that ground also fails, 

The result is that the Regular appeal 
must be dismissed with costs, 


decree. 
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The 10th June 1876. 
- ` Present: 
The Howble W. Markby and Romesh 
Chunder Mitter, Judges. 


Cause of Action—Amendment of Plaint—Limi- 
tatiou— Particulars of Platnt— Boundaries of 
Estates, $ 


Case No. 308 of 1874. 


Regular Appeal from a decision pæssed by 
the Judge of Midnapore, dated the 25th 
August 1874. ’ 


Ram Doyal Khan and others (Plaintiffs) 
Appellants, 


g PETINE 
Rajah Ojoodhia Ram Khan and otherg 
(Defendants) Respondents. 


Mr. Kennedy and Baboos Umbica Churn 
Bose aud Bhyraub Chunder Banerjee for 
Appellants. 


Messrs. Woodroffe, IF. C. Bonnerjeennd R. T. 
Allan, and Baboo Bhowuny Churn Dutt 
for Respondent Rajuh Ojoodhiaram Khan. 


The Advocate-General and Messrs. Evans 
and R. T, Allan, and Baboo Bhobany 
Churn Dutt for’ Respondents Watson 
and Co. 


The plaintiffs having sought to recover possession of 
lands which they had been holding under an istemrari 
mourosi tenure at a fixed rent up to the year 1887, 
and of which they wére dispossessed under circumstances 
arising out of a sale of the parent zemindaree for 
arrears of revenue in that year, the District Court, 
without precisely defining the cause of action, found 
that it arose in 1887, and, ruling that the suit was 
barred by limitation, dismissed it. 

The circumstances were stated as follows:—On the 
sale for arrears in 1887, the Government, which had 
bought in the zemindaree, had given a farming lease 
of it to Messrs, Watsona, who, however, though the 
sale was never set aside, consented to hold their farm- 
ing lease under the zemindar, if he consented to renew 
it on the Government relinquishing its auction-pur- 
chase. On plaintiffs’ suing to recover.ther istemrari 
mourosi right against the zemindar and farmers, it 
was held by the first. Court, aud re-afflimed by the Privy 
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Council (Miter, J. finding thet the Privy Couneil 
had declared Messrs. Watsons’ farming lease to be 
intact against plaintiffs so long as it remained in force; 
but Markby, J., doubting whether dwing the term of 
that lense the plaintiffs’ mourosi rights were, under the 
Privy Council ruling, entirely suspended), that the 
Watsons were entitled to possession during the survival 
of their lease. Before expiry of the farming leasc a 
fraudulentsale, of which plaintiffs were left in ignor- 
ance, took the zemindaree, in 1848, iuto the hands of 
third parties, the litigation to recover the estate from 
whose hands, or from those of their mortgagees—hitiga - 
gation carried on alternately by the xemindar and by 
persons to whom it had been leased orsold fora time, and 
from whom the zemindar eventually repurchased it— 
extended down to July 1871, when the zemindar was 
put in possession under a decree of the High Court, 
Plaintiffs contended that they could not have proceeded 
against the persons who got possession under the fraud- 
ulent sale of 1848, because they had been kept in ignoi - 
ance of it; and that they could not proceed against tha 
zemindar before he was put in possession in 1871, 

The main issues now before the Court were (1) whe- 
ther the cause was barred by limitation; (2) when the 
cause of action arose; and (8) whether, if the written 
statement filed in the first Court had left that matter in 
doubt, the plaint could be amended on the pleadings in 
appeal. 

In regard to the issue in limitation, nmup that the 
District Court had acted wrongly in dismissing the caso 
as being barred by limitation, since the pemod from 
which limitation should run depended on matters which 
thus far had not been determined in this suit: and that 
two of the matters which required to be determined, 
and could orly be determined on documents which had 
not been filed here, were, firstly, whether the plaintiffs 
were right in claiming under the Watsons instead of 
over them as mourosi istemrari holders under tho 
gemindar; and, secondly, whether the plaintiffs’ tatle was 


„in the nature of a remainder or reversionary interest, 


and as such matured on the terminition of the farming 
lease tn 1860, from which period, if it were so, the limi- 
tation might be held.to ren, 

In regard to the cause of action, HELD that, on the 
case as put in the pleadings on appeal, the Court could 
not say that it disclosed no cause of action ; but that, 
it was necessary that the suit, which had been Impro- 
perly dismissed on the plea of limitation, should be 
properly tried. 

In regurd to the amendment of the plaint, HELD, 
following the Coni t's ruling in Joseph v. Solano, and the 
Privy Council 1:uling in Mohamed Zamin Allee 
Khan v. Mussomut Thakooranea Rotta Koer, that it wag 
always open to the Court to allow a suitor to amend 
his plaint in appeal, Herp also, that the Privy Coun- 
cil ruling in lith Moore’s Indian Appeals, page 22, 
which applied to a case in which thg Judgos had decided 
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a case upontan assumed set of facts, contrary to 
those stated in the plaint, and devoid both of allega- 
tion and of evidence in support of it, did not apply 
to an amended plaint amply supported by allegation in 
the pleadings, and in support of which it was urged 
that evidence might be adduced. (The District Judge, 
it will be borne in mind, had received no evidence.) 
Under s, 141 Code of Civil Procedure, the Court 
may amend issues at any time before the decision. 

HzLD also that where a whole estate bearing a name 
is sued for, the boundaries need not be givon. 

Markby, J.—In this case the plaintiffs sue 
to recover an istemrari mourosi right and 
possession of an extensive tract of country 
in Zillah Midnapore. The property is of 
very large value, and the appeal has been 
"very fully and ably argued, 

It is necessary to state in what shape the 
appeal comes before us. The plaint is not 
at all in the form prescribed in Act VIII of 
1859, but, as customary in the mofussil, is a 
The 
plaint was admitted, and the defendants 


having filed their written statements, the 


plaint and written statement combined. 


case then came on before the District Judge 
for settlement of issues. Upon that hearing 
the District Judge, without taking any 
evidence, dismissed the suit. Against this 
decision the plaintiffs appeal. 

One of the questions which was argued 
before the District Judge and which he 
decided was, whether the plaint disclosed n 
The District Judge held 
that it did disclose a cause of action. Aguinst 
The Distiict Judge 
further held that the cause of action arose in 
1837, and that the suit was barred by limita- 


tion, and against this the plaintiffs appeal. 


cause of action. 


this there is no appeal. 


I am not quite sure from the judgment of 
the District Judge what he considered the 
There can 
be no doubt that the plaint does disclose one 


plaintiffs’ cause of action to be. 


cause of action, namely, that the person 
through whom the plaintiffs claim was, in the 
year 1887 or thereabouts, disposseased by the 
nuction-purchaser under an illegal sale for 
arreais of Govgrnment revenue, which was 


But that this was not 
the sole view put forwatd in the Court 
below is clear from the 3rd and the llth 
issues. 


afterwards set aside. 


It therefore becomes necessary to consider 
what the plaintiffs’ cause of action is, and 
Mr. Kennedy on behalf of the plaintiffs now 
states shis case as follows :—It is necessary 
to set it out in full as the terms of it will, 
no doubt, form the sabject of much discus- 
Bion herenfter. 

Chooney Wall Khan, the father of Sreemunto 
Lall Khan, and the grandfather of what are 
called the Khan plaintiffs, is the person from 
whom all the plaintiffs derive their title 
either by descent or purc#¥®e, Chooney Lall 
hag o mourosi istemarari pottah of the lands 
to which this suit relates at a fixed rent of 
Rs. 2,250 per annum, which tenure had been 
granted by the zemindar, and under which he 
was in possession in the year 1837. 


In the year 1837 the zemindari was put 
up to sale for arrears of Government revenue 
and purchased by Government as the highest 
bidder for oue rupee. The Government then 
granted to certain persons, who have been 
called the Watsons, an ijara pottah of the 
wholezemindary for twenty years. Ultimately, 
although the sale was never set aside, the 
Government, by an arinngement between 
itself, the [Rajah and the Watsons, relin- 
quished its title under the auction-purchase 
and made over the zemindary to the Rajah 
with ita previous encumbrances and settle- 
ments ; it being at the same time agr@ed that 
the Rajah would confirm the ijara which the 
Governmeut had previously granted to the 
Watsons, so far as it related to that part of the 
zemindary known as the jungle melals, but 
not as to the rest of the zemindary. Thereupon 
the Watsons, on the 7th June 1842, obtained 
from the Rajab an ijara pottah for twenty 
years of the jungle mehals, and by this 
means kept Sreemunto Lall Khan, the son of 
Chooney Lall Khan, out of possession of his 
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tenure which was situate within 
the jungle melials. Sreemunto Lall Khan 
then instituted a suit in the Court of the 
Principal Sudder Ameen, by whom it wns 
dismissed. Upon appeal the Sudder Dewany 
Adawlut reversed the decision of the Prin- 
cipal Sudder Ameen, and on the. 138th of 
July 1848 gave to Sreemunto Lall Khan a 
decree, under which he fook pussession. 


mourost 


This decree, however, was in it turn 
reversed by the Privy Council on the 8rd 
February 1854, and that of tite Principal 
Sudder Ameen restored, in consequence of 
which the Watsons re-engered into posses- 
sion, ousting Sreemunto Lall Khan. Sree- 
‘munto Lall hf died in 1858: It is the 
Tesult of the Principal Sudder Ameen’s 
decision that Sreemunto Lall Khan was 
declared to have no rights in the property 
during the continuance of ‘the ijara of the 
Watsons, bis rights’ being extinguished until 
‘the expiration of that term ; and when that 
term expired, that is to say on the 22nd 
July 1860, the sons of Sreemanto Lall Khan 
would Have instituted a suit, but in the 
mennotime Mr. Abbott had taken- possession 
of the zemindary by virtue of his purchase 
of the title of the mortgagee under the mort- 
gage executed by the Rajah defendant in 
favor of Ashutosh Deb and others, und he 
(Mr. Abbott), having privately artanged to 
sell the zemindari to Mr. McArthur, and to 
secure to the latter such a title as would 
enable him to avoid all the encumbrances 
and segtlements which had been previously 
made by the former zemindar, colluded with 
the latter with a view to deprive the plain- 
tiffs and the Rajah defendant of their rights 
and interests by means of fraud and artifice, 
and defaulted to pay the Government revenue, 
and fraudulently and illegnlly brought the 
zemindary to sale on the 29th April 1848, 
when Mr. McArthur purchased it and took 
possession of the whole of the zemindari. 
As Sreemunto Lall Khan and the plaintiffs 


k 


were ignorant’ of the above acts of collusion 
and fraud by which the revenue sale was 
brought about, the plaintiffs were unable to 
bring a suit for annulment of the abovo 
fraudulent auetion-sale ; and as the zemindari 
was not in the Rajah defendant’s possession, 
the plaintifis could not bring a suit for 
recovery of possession on the deteimination 
of Messrs. Watson nnd Co.’s lease. On the 
23rd April 1861, the Khan plaintiffs sold to 
Sreenarain Bysnck a moiety of their interest 
in the tenure, and let him the other moiety. 
This person brought a suit in the Supreme 
Court for ejectment in respect of this pro- 
perty which wae afterwards withdrawn. 
Subsequently, that is to sny on the 29th July 
1871, Sreenarain Bysnck reconveyed his 
entire interest to the Khan plaintiffs, who 
have since conveyed portions of that interest 
to the other plaintiffs. Rajah Ojoodhia Rum 
Khan having become aware of the fraudulent 
character of the auction-sule for arreats of 
revenue, on the 29th of April 1848 instituted 
a suit in the District Court of Midnapore 
against Siddhee Nuzur Ally and others, 
being the parties then in possession, for 
recovery of the zemindary, and ultimately 
obtained a decree for possession and mesno 
profits on the 29th September 1866, which 
decree was upheld by the High Court on the 
4th September 1867. An appeal was pre- 
ferred to the Privy Council, but it was not 
prosecuted ; and in execution of this decreo 
the Rajnh finally got into possession of the 
zemindary on the 11th July 1871. 


Besides 
stating the above facts, the plaintiffs express- 


This is the case of the plaintiffs. 


ly admit that, by the proceedings which took 
place before the Collector consequent upon 
the sale for arrears of revenue of 1837, tho 
mourosi tenure which was then vested in 
Sreemunto Lall Khan was put an end to. 
But they contend that in consequence of the 
ariangement between the Rajah, the Govern- 
Ment aud the Watsons, Sreemunto Lall Khan 
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had aright as against the Rajah and all 
persons claiming under him, other than the 
purchasers for valuable consideration without 
notice to be restored to his tenure. This 
right, they contend, the Principal Sudder 
Ameen by the decision of July 1848 declared 
to be suspended until the expiration of the 
twenty years’ ijara granted to the Watsons. 
They further say that this right was a per- 
sonal equity against the Rajah, which could 
not be enforced when the ijara expired 
against the mortgagees of the Rajab, because 
they had no notice of it. They say, more- 
over, that this equity was destroyed by the 
snle for arrears of revenue jn 1848, but that 
it arose ngain when Ojoodhia Ram recovered 
possession of the estate under the decree of 
the District Judge of Midnapore affirmed by 
the High Court ns above mentioned. 

It was very strenuously argued on the 
part of the respondents, especially by the 
learned Counsel who appeared for the Rajah, 
that the plaintiffs could not be allowed to put 
their case in this way ; and asit was alleged 
that to allow them to do this would not only 
be contrary to law but would nlso be a great 
hardship to the defendants. I think it right 
to state how, in my opinion, the matter 
actually stands. 

The suit, it must be remembered, was (as 
alrendy stated) disposed of by the Court 
below nt the fitst heating upon the settle- 
ment of issues. Not a titile of evidence has 
yet been taken, and IJ neither affirm nor deny 
the truth or otherwise of any single one of 
the facts above stated. Some of them, I 
believe, are not disputed, but many are so. 
I only state the case as it has been placed 
before us by the Counsel for the appellants. 
Moreover, it must be remembered, that by 
express provision of the Code of Procedure 
(Section 135}, the Court may frame the 
issues from the allegation of facts which it 
collects from the oral expression of the 
parties or thejr pleaders,. notwithstanding 
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any difference between any allegation of fact 
and the allegation of fact contained in the 
written statement (if any) tendered by the 
parties or their pleaders. The allegations of 
facts set out by us above, as relied on by 
Mr. Kennedy, do not, however, materially 
differ fgom the allegations of fact set out in 
the plaint, except in this, that whereas in 
the plaint ther8 were allegations that both 
the révenue sales were set aside, those alle- 
gations are now withdrawn, and it is admit- 
ted that they were neither of them set aside. 
As before pointed out, it is clear from the 
8rd and 11th issges that something was said 
upon this point in the Court below, and it is 
very doubtful whether th@@® gllegations were 
not then withdrawn, for it is to be observed 
that whilst, in the District Jadge’s statement 
of the facts of the case in his judgment, no 
reference is made to either of the sales being 
set aside, and whilst the llth issue raises 
the question whether the tenure could be 
revived without the sale of 1837 being set 
aside, the plaintiffs did not ask for any issue 
upon the question whether or no that bad 
been done. But if there were any doubt 
about this, and as to the application of Sec- 
tion 189 when the case is in the Court of 
appeal, „there are still the provisions of Sec- 
tion 141 under which “at any time before 
the decision of the -case the Court may 
amend the issues or frame additional issues 
on such terms as to it may seem fit; and all 
such amendments as may be necessary for 
the purpose of determining the real question 
or controversy between the parties shall be 
so made.” The mode in which the case is 
now put on the part of the plaintiffs may 
render necessary the amending of the issues 
or the framing of additional issues, and this 
can be done at the request of either party 
either by this Court or the Court below, 
should the case eventually go down for trial. 

There is, moreover, in my opinion, ample 
authority in the decisions of this Court and 
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of the Privy Council to justify the course 
which we have taken. In Joseph v. Solano* 
(9 B. L. R. 453), Sir Richard Couch thus 
states what he considered the Privy Council 
to have done in the case of Mahomed Zahoor 
Ali Khan v, Mussamut Thakooranee Rutta 
Koer, reported in 11 Moore’s Indian Appeals. 
468. “The Judicial Committee having held 
that, on the face of the plainf, no relevant 
case was made against the defendant&; but 
that in a suit properly framed, if he proved 
his case, he would be entitled*to a decree 
against one, and considering that a new suit 
would probably be met by a plea of the Act 
of Limitations, allowed the appellant to 
amend his plaigt“@8 as to make it a plaint 
against the defendant alone for.the recovery 
of money due ona bond. They considered 
that the liability on the bond might be tried 
on the issues already settled, but they would 
not intimate any opinion upon them and the 
evidence, and remanded the suit for retrial.” 

In the case of Joseph v. Solano itself, the 
plaintiffs sued upon a promissory note ; the 
Court of first instance held that one or two 
small items in the account forming the con- 
sideration for this note were illegal, and on 
that ground dismissed the suit. Sir Richard 
Couch agreed in this opinion and considered 
that, with regard to this note, the plaintiffs’ 
suit had failed and ought to be dismissed, 
but he allowed the plaint to be amended and 
an issue to be framed in order to enquire 
what amount was due to the plaintiffs in 
respect gof the consideration of the note. 
That is going far beyond what we propose 
to do here. 


It is said that the decision of the Privy 
Council in 11th Moore’s Indian Appeals, 
p. 22, shows that we ought not to allow the 
plaintiffs to set up the case upon which they 
now seek torely. In my opinion that case 
bas no application whatever to the present, 


* XVII, W. B., 424, 


The observations of the Privy Council in 
that case were based upon the position of 
this Court when hearing a special appeal, at 
which stage all consideration of the facts is 
excluded ; and thoy point out that the 
learned Judges, whose judgment was under 
appeal, after all the evidence had been taken 
and the facts conclusively found, had decided 
the case upon an assumed state of facts cou- 
trary to those stated in the plaint, and 
devoid not only of allegation but also of 
That is not what 
is going to be done here. It is true that the 
Privy Council say “they wish to take that 
Opportunity of putting out the absoluto 


evidence in support of it. 


necessity that the determination in a cause 
should be founded upon a case either to be 
found in the pleadings, or involved in, or 
consistent with, the case they thereby made,” 
and this has been supposed to prohibit all 
departure whatsoever from the written alle- 
gations of the parties. But we must read 
this decision of the Privy Council with the 
other decision already referred to, and which 
was decided only a few months afterwards, 
The Privy Council must also have been 
aware that there were no regular pleadings 
in this country, and they must aleo have been 
aware of the provisions of the Code of 
Procedure to which I have referred, and I 
have no doubt therefore that by the word 
“ pleadings” in this passage was meant such 
allegations as the parties put forward at the 
proper time and in the proper manner ; and 
that the practice that the Privy Council wish 
to enforce is, not an absolutely rigid adherence 
to the plaint and written statements (which 
the Code declares not to be necessary), but 
that care should be taken to raise properly 
on the issues and at the proper time the 
questions to be tried, so ag to give the parties 
an opportunity of producing their evidence 
and being heard upon the points upon which 
the decision of the case ultimately turns. 
I think, therefore, that there is no objection 
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to the plaintiffs putting their case as they 
now seek to put it. 


Tt was further objected that nosuch right to 
be restored to the tenure as the plaintiffs now 
put forward could be claimed ; in other words, 
that the case of the plaintiffs as now put did 
Ido not, 
however, think that we could dismiss the 
Whether any 
right as the plaintiffs now claim can be 


not disclose any cause of action. 


suit on this ground. such 
established by law will be determined here- 
after when the facts-are fully ascertained. 


Another objection raised by the respon- 
dents to the mode in which the plaintiffs’ 
case is now put was, tlmt if the plaintiffs 
ever had any such right, as that which 
they now claim it, had been abandoned by 
the conduct of Sreemunto Lall Khan, par- 
ticulmly by his conduct with reference to the 
litigation of 1844 in which he was plaintiff. 
But this, I think, cannot be determined now. 
If the suit be tried, this may form one of 
the issues. 


Then we come to the question whether 
the claim of the plaintiffs ia on the face of 
it barred by limitation, and of course in 
determining this point at this stage of the 
proceedings we must take the case as the 
plaintiffs choose to put it, provided that they 
keep within the allegations made. 


Now, from the mode in which the arrange- 
ment between the Rajah, the Goverment 
and the Watsons is stated in the first part 
of the plaint, I should certainly have 
thought that any right Sreemunto Khan 
obtained thereby might have been asserted 
at once. He could apparently have required 
the Rajah to recognize his tenure at once. 
This the Rajab might have done by allowing 
Sreemunto Khan to stand between himself 
ond the Watsons in respect of the lands 
covered by his tenure, which would in no 
way have interfered with their ijara, and 


would have put him at once in possession 


of a large income. To this income, if there 
be anything in bis present case at all, it 
would appear to me that he was then 
entitled. Instead, however, of asserting this 
right; Sreemuuto Khan chose to join with 
the Rajah in trying to get rid of the 
Watsong altogether by asserting that he held 
his tehure ynder the Watsons instead of over 
them, a right? which he failed to establish. 
That however is not the view which the 
plaintiffs now put forward as to the effect 
of the trangactions between the Rajah, the 
Watsons and the Government. They con- 
tend that, during ghe ijara of the Watsons, 
Sreemunto Khan’s rights as mourosidar. 
were entirely suspende@hal they go so 
fap as to assert that this point has been 
finally determined by the decision of the 
Principal Sudder Ameen. I do not assent 
I do not think that 


this view, which certainly seems to have been 


to this latter contention. 


in the mind of the Principal Sudder Ameen, 
was affirmed by the Privy Council. Nor can 
I help considering it as something extra- 
ordinary that the Government should have 
done this apparent injustice to Sreemunto 
Khan. I do not see why an arrangement 
should have been made which benefited the 
Rajah at his expense, when the general 
desire was to protect the claimants on the 
zemindary. But I must admit that we are 
not now in a condition to decide this ques- 
tion, because the documents which show the 
exact nature of the transaction are not 
before us ; they were apparently filed with 
the plaint, but were removed from the record 
by order of the District Judge and have 
not been ‘restored, and I cannot, therefore, 
undertake to say that the effect of the trans- 
action cannot have been such as the plain- 
tiffs alleged and as the Principal Sudder 
Ameen appears to have thought. I cannot 
therefore say that the mght now set up was 
capable of being asserted as soon as the 
Rajni was restored to his zemiudary, and 


s 
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that of this ground it is barred by limi- 
tation. 

Again it is contended for the defendants 
that if Sreemunto Klan’s interest was sus- 
pended duting the ijara of the Watsons, 
it was then in the nature of a remainder 
or reversion which fell into possession in 
1860, and that the suit wag therefore. barred 
within twelve years of that date under the 
provisions of clause. 141 of Schedule 2 
of Act XI of 1871. But Mr. Kennedy 
meets this by the assertion thatthe right of 
the late Sreemunto Khan or his representatives 
was merely a personal eqnity as against the 
Rajah and not anything in the shape of a 
remainder or gxe@meversionary right to the 
land itself. Here ngain, without the docu- 
ments before us, it is impossible to say what 
was the nature of the plaintiffs’ right, and 
if the plaintiffs choose to put their case in 
this way, I do not think we can then apply 
this provision of the statute. As far as 
I can see if the plaintiffs succeeded in 
establishing their case in the way in which 
they now put it, no question upon the 
statute of limitation really arises at all. 
They base their present right upon the last 
recovery of the estate by the Rajah Ajoo- 
dhya Ram by the decree of the District 
Court of Midnapore affirmed by this Court, 
and say that their cause of action arose when 
le recovered actual possession of the estate, 
It is really therefore at the present stage 
of the inquiry rather a question whether 
the intiffs disclose a cause of action, 
' than whether the suit is barred by the 
statute of limitation. I bave already said 
that I am not prepared to say that the case 
of the plaintiffs, as now -put, discloses no 
cause of action. I think sufficient is stated 
to render it necessary that the suit should 
be tried. 

In this view it is of course unnecessary 
to express any opinion upon the contention 
of the plaintiffs that, even if they could 


THE WEEKLY REPORTER. 


Rulings. 431 


have brought their suit whilst the Rajah 
was out of possession, they would be protec- 
ted by the provisions of Section 19 of Act 
IX of 1871. But as that point has been 
argued, and may possibly arise again, I 
may say that in my opinion Section 19 does 
not apply to this case, because I do not 
think the plaintiffs allege that they claim 
through either Abbott or McArthur by 
whose fraud they alleged that they were 
kept in ignorance of their rights, 

The Lower Court seems also to have 
proposed to deal with the Ilth aud 12th 
issues, and what I understand to be the 
Opinion of the Lower Coart on these issues 
is, that the Privy Council had finally decid- 
ed on the 8rd February 1854 that the 
mourosee tenure was destroyed by tho 
revenue sale of 1837 and could not he 
regained until that sale was set aside by a 
suit. The Privy Council do undoubtedly say 
in one passage “all the right of that party 
(i.e. Sreemunto Khan) was merely to insti- 
tute a suit for the purpose of setting aside 
the sale which had been made to Govern- 
ment and the lease which had been granted 
under that sale.”, But the view of the 
case now put forward was certainly not 
then suggested to the Privy Council and 
was not adjudicated on. The objection, 
if it is worth anything, falls rather under 
Section 7 of the Procedure Code, than 
under Section 2, but I do not think it falls 
under either. For if the view of the trans- 
action between the Government, the Watsons 
and the Rajah, which the plaintiffs now 
contend for, be correct, their present cause 
of action was not in existence at all at 
that time. 


Lastly, the Lower Court beld that the 
plaint ought to be returned upon the ground 
that it is deficient in the particulars required 
by Section 26 of Act VIII of 1859. That 
Section requires that “when the claim is 


for lend or for any interest in land, the 
e 60 
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nature of the tenure or interest must be 
specified ; and if the claim be for land 
forming part of a village or other known 
division, or for a house, garden, or the 
like, its situation shall be described by the 
setting forth of boundaries, or iu such other 
manner as may suffice for its identification ”' 
(clause 5). Taking this with the form 
given in clause 4, it is clear that, when a 
whole estate bearing a name is sued for, 
the boundaries need not be given. The 
plaintiffs here sued to recover two estates 
“ Mouzah Barrooah formerly included in 
Hudah Tomapara and now included in the 
map of Hudeah Satpatti Jungle mebhal,”’ 
and “Jungle Mehal Hudah Satpatti, &c., 
composed of the turrufs therein comprised, 
viz., Turraf Roygurh, Turrof Gurwul, Tur- 
ruf Salboni and Turruf Nij Satpatti and the 
mouzahs situated within them.” This is the 
correct translation of the plaint given to us. 


My learned colleague suggests that the 
plaintiffs 
precise by filing their survey maps of the 
mouzahs which they claim, and I concur 
in that view. The plaintiffs therefore will 
be ordered to do this, ° 


should make their plaint more 


In my opinion the decree of the Lower. 


Court dismissing the suit should be set 
aside and the suit remanded to the District 
Judge of Midnapore for trial. The costs 
hitherto incurred will abide the result. 

Mitter, J—I am also of the opinion 
that the judgment of the Lower Cout 
cannot stand. But I desire to record the 
grounds upon which I think that at this 
stage of the case the Lower Court was not 
right in dismissing the suit as barred by 
limitation. Upon the other objections raised 
before us on behalf of the respondent, I 
entirely concur in the reasons given by my 
learned colleague in overruling them. 

The plaintiff puts his cause of action as 
having arisen when the defendant’s posses- 
gion was TOIRE. This is admittediy with- 
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in the time allowed by the Law of Limita- 
tion for bringing a suit of this nature. 
At this stage we cannot say that, according 
to the case which has been put before us, 
the ground upon which the plaintiff’s case 
has been made to rest does not constitute a 
valid capse of action. The contention of 
the lenrned Counsel for the plaintiff has 
been that, accortling to the arrangement un- 
der wilfch the zemindary was restored to 
the defendant, the plaintiff aquired an equit- 
able right which would entitle him to 
demand possession of his mocurrari property 
from the Rajah, whenever he happened to 
be in a position to make good that right. 
It has been further sathat this is a 
pergonal equity against the Rajah, enforce- 
able against him or persons deriving their 
title through him, with notice of the exist- 
ence of this equity. It could not be 
enforced nagninst the Rajab’s mortgagees, 
because they had no notice of this equity, 
and the time for enforcing it agninst the 
Rajah arrived only when his possession over 
Without 
allowing the plaintiffs to adduce their evi- 
dence, we cannot say that this case, as 
put before us, cannot succeed, and must be 
therefore dismissed at this stage. 


the zemindary was established. 


Again, if 
the facts upon which the plaintiffs case as 
put before us is bused, be established, it would 
he a question requiring serious attention whe- 
ther the plaintiffs claim would not be saved 
from the operation of the Law of Limitation 


‘ander the provisions of Section 29 ef Act 


IT of 1845. But it is not necessary to con- 
sider this question now, becnuse, upon the 
other contention raised by the learned Counsel 
for the plaintiff, I am not prepared to say, at 
this stage, that the cnuse of action disclosed 
is not such a valid cause of action that the 
plaintiff can successfully maintain .this suit 
upon it. 

But it has been said that, upon the state- 
ments of the plaintiffs cuse, it is evident 
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that the cause of action for the establish- 
ment of the plaintifi’s title accrued at a 
much earlier date, and, counting from it, the 
present suit has not been brought within 
the time allowed by the Law of Limitation. 
The contention of the learned Counsel for 
the respondent upon this point is éwo-fold. 
First, that immediately on tha restoration 
of the zemindary to the defendant in the 
year 1842, plaintifPs*cause of actio arose ; 
and secondly, if it did not arise then, at any 
rate it arose in the year 1860, when the 
term of the ijara to Messrs. Watsons and 


Co. expired, ° 


In the year ] when the zemindary was 
restored, it bas now been conclusively estab- 
lished that the plaintiffs were not entitled to 
possession. In a suit instituted by the father 
of the plaintiff aginst Messrs. Watson & 
Co., which went up to the Judicial Com- 
mittee of the Privy Council, it was held that 
the zemindary was restored to the defend- 
anf, preserving intact the rights which 
Messrs. Watson and Co. acquired under the 
then existing Revenue Sale Law. But it 
has been suid that the father of the plaintiffs 
could assert his right immediately by asking 
the Rajah to recognize his tenure by allowing 
him to stand between him (the Rajah) and 
the ijaradare Messrs. Watson and Co. This 
he could not do, because the ijara lense 
extended over the whole of the Jungle 
Mehal, while the plaintiffs tenure comprises 
only a portion of it. He could only ask the 
RajatMto account to him for his share of the 
profits derivable from the ijaradar, propor- 
tionate to the interest he had in the Jungle 
Mehal. But if the Rajah failed to account to 
him in any particular year for his share of 
the profits, that gave rise to a cause of 
action for suing the Rajal to recover his 
share of the profits, a cause of action very 
different from the one upon which the present 
guit has been brought. I do not mean 


to say, that under no circumstances could 
s 


THE WEEKLY REPORTER. 


Rulings. 433 


non-payment by the Rajah to the plaintiff’s 
father of his share of the profits give rise 
to a cause of action upon which he would 
be bound to sue within the time allowed by 
law to enfoice the right alleged to have 
been secured to him by the compromise 
between Government and the defendants. 
Facts might be established which would go to 
show that auch.a cause of action did accrue. 
But there is nothing in the statement of the 
plaintif?s case, as it was put before the 
Lower Court or before us, from which we 
can say that this was the case. Further- 
more, it appears to me that it has not been 
admitted by the plaintiffs that the defendants 
did not account to them for their share of the 
profits during the continuance of Watson’s 
ijara lease, 


Then as regards the other contention. 
The learned Counsel for the plaintiffs 
answers it by asserting that their right is 
of sucha nature thatit could not be enforced 
against the Rajah’s mortgagees, who had no 
notice of it. Without an enquiry into the 
nature of this right, and without an enquiry 
into the question whether the mortgagees had 
or bad not such notice, we cannot say that this 


‘is not asufficient answer. Further, as I have 


already observed before, if is a question 
which would require serious consideration in 
this case, whether the provisions of Section 
29 of Act I of 1845 would not enure to 
the benefit of the plaintiffs. Although it 
has been declared by a competent Court that 
the revenue sale of the zemindary in 1848 
is to be treated as a mere private sale 
between the defendants on the one hand and 
the auction-purchaser and the subsequent 
transferees, on the other hand, it by no 
means follows that after the zemindary came 
back to the defaulting proprietor, the under- 
tenants would not be entitled to rely upon 
Section 219 of the Sale Law of 1846 for 
being restored to their tenures. 


For these reasons I do nog think that, at 
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this stage of the case, without a trial of if, 
the plaintiffs’ case should be dismissed as 


barred by limitation. 





The 15th June 1876. 


Present: 


The Hon’ble Louis S. Jackson and 
F. A. Glover, Judges. 


Limitation— Adverse Possession—Foreclosure of 


Mortgage. 
Case No. 912 of 1871. 


ie Appeal from a degision passed by 
the Officiating Judge of Nuddea, dated 
the 4th May 1871, affirming a decision 
of the Subordinate Judge of that dtstriet, 
dated the 26th May 1870. 


Kanti Chunder Mookerjee (Defendant) 
Appellant, 


VET3SUS 


Baman Doss Mookerjee (Plaintiff) 
Respondent. 


Baboos Hem Chunder Banerjee, Ashootosh 


Dhur and Jadub Chunder Seal for 
Appellant. 
Mr. J. S. Rochfort and Baboo Sreenath 


Doss for Respondent. 


Where a plaintiff, who had acquired the right of a 
mortgagee in a putnee turruf, had foreclosed the mort- 
page under a decree of the Supreme Court in 1852, but 
had omitted to take out execution until 1869, when he 
first sought to obtain possession; and defendant put in a 
claim to the turruf on the ground that his predecessor in 
title had, as dar-putneedar, paid in the revenue to save 
the putnes, and had taken possession of the estate under 
s. 18 Regulation VIII of 1819; and the Lower. Courts 
found that plaintiff was entitled to recover possession 
because the dur-putneedar had recovered the amount of 
his deposit in the intervening yeara: HELD by the High 
Court that the plaintiff's claim was barred by limitation. 

HELD also, that the dur-putneedar's occupation of the 
putnee after his lig: on it had expired was an adverse 
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possession, which the plaintiffs were bound to resist as 
soon as they became aware of it; and that this obliga- 
tion was not loosened by the fact that the mortgagees, 
on the expiry of their lien, were bound to find out the 
owners and deliver up the estate to them. 

Jackson, J. — Tue facts of this case, 
which are a little complicated, are fully 
stated in the judgment of Mr. Herschel, 
the Officiating , Judge of Nuddea. The 
plaintiff, it seems, is one of several persons 
who, having acquired the rights,of the 
mortgagee in & share of the putnee Turruf 
Santipore, foreclosed the mortgnge under a 
decree of the late Supreme Court of ‘the 
year 1862. The®full share so foreclosed 
was 8 annas ll gundahs, and the present 
suit relates only to a portion of that share, 
viz’, 11 gundahs 13 kags 16 teeles. The 
persons whose rights were thus foreclosed 
were one Raj Chunder or Raj Mohun and 
Hur Mohun. It seems that at the time of 
the foreclosure the putnee was in the posses- 
sion of Raj Kisto Roy, who admittedly was 
no other than an ostensible holder, and 
under these circumstances the putnee having 
fallen into arrear, thia Raj Kisto set up 
os n dur-putneedar, was allowed to pay 
in the amount of revenue in default, and 
under the provisions of Section 13 of 
Regulation VIII of 1819 was allowed to 
get possession of the mebal with a view 
to the satisfaction of the lien which he had 
acquired by this payment. The parties 
who had foreclosed, finding this to be the 
state of things, made no attempt to obtnin 
possession, and never executed the@yecree 
which they had got in the Supreme Court, 
and it was not until the commencement of 
the suit out of which this special appenl 
arises—apparently some time in 1869—that 
any attempt was made to enforce the 
rights acquired under that decree, Mean- 
while one Omesh Chunder Roy is said 
to have purchased the rights of Raj Kisto, 
whatever they were. He died and was 
succeeded by ‘his widow Gyatri, who in 
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turn: is represented by other parties, defen-: 


dants in the cause. The Subordinate Judge 
overruled the various pleas in defence 
and gave the plaintiff a decree, finding on 
the evidence that the amount deposited 
by the dur-putneedar to save the estate 
had been realized by the year 1265, and 
that consequently the putneedar was entitled 
to possession. This decisién was upheld 
in an elaborate judgment of the District 
Judge in appeal. i 
which we had to consider in sptcial appeal 
was whether, under the circumstances, the 
plaintiffs suit was not kprred. Now, as 
between the plaintiff and the original 
mortgagors, Raf™@Shun and Hur Mohun, 
there can be no doubt that he wogld 
be barred, because the time within which 
he could bave executed the decree of the 
Supreme Court has long since expired ; 
but it is alleged that those persons had 
long ceased to hold any possession or to 
assert any rights which they had, and 
that there is no question between them and 


The main question 


the plaintiff ; and as to those who represent 
Omesh Chunder and his widow Gyatri 
Dassee, it is contended that as the owners 
could not seek to recover possession which 
indeed the Collector had expressly interfered 
to protect without first payiug off the amount 
paid by Raj Kisto, the plaintiff was not 
called upon to take any steps until it could 
have been ascertained that the deposit had 
been satisfied out of the rents and profits. 
Now jt appears to us clear that Raj Mohun 
aud Hur Mohun or any persons claiming 
under them might, by reason of the plaintiff 
having omitted to take out execution of the 
decree of 1852, successfully resist the asser- 
tion of any right accruing under that decree, 
The 
persons in possession no doubt hold upon a 


execution being completely barred. 


different ground, viz., as representing u title 
derived from Raj Kisto or Omesh Chunder 
Roy which appears to be -the same thing, 
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and it is said that inasmuch as those persons 
were clearly entitled to retain possession down 
to the year 1265, the plaintiff had no cause of 
action until that time, and the Judge observe; 
that those persons being regarded in the light 
of mortgagees, or in a sense trustees for the 
owners, were bound, as soon as the lien was 
satisfied, to seek out the owners and deliver 
over possession to them. But it is clear 
from the statement of facts in the plaint and 
from the circumstances of the case, that this 
plaintiff and the other persons interested 
with him knew and have known all along 
that this alleged deposit by the dur-putneedar 
was n mere sham, and was merely a device 
to preserve the putnee in the hands of Omesh 
Chunder Roy. That being so, the possession 
so held and kept was undoubtedly an adverse 
possession to the plaintiff, which of course 
that of the mortgagee would not have been. 
The Judge considers that the circumstances 
do not amount to a fraud, but, as he calls ir, 
only toa “harmless device to save the pro- 
perty from the calamitous effect of somo 
accident.” But whether fraudulent or not 
it was not areal deposit, or a case of right 
accruing under Section 13 of Regulation 
VIII of 1819. It was an arrangement for 
the purpose of defeating the rights of other 
persons, and it was one which the plaintilf 
was entitled to question and was bound to 
challenge ag soon as it came to his notice. 
It is not pretended that he had not known the 
real nature of the transaction until within 12 
years before the commencement of the suit. 
That being so, it appeals to us that limitation 
applies, that the suit is too late, and that the 
judgments of the Courts below are erroneous 
and must be reversed with costs. 

It may be suspected with reference to 
the share which is in contest in this suit 
that the present claim is experimental. 
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The 17th June 1876, 


Present: 


The Hon’ble Louis S. Jackson and W, FE. 
McDonell, Judges. 


Decree for Account with Power to redee m— Double 
Sale. 


Case No. 67 of 1876. 


Regular Appeal from a decision passed by 
the First Subordinate Judge of Zillah 
24-Pergunnahs, dated the 29th December 
1874. 4 


James Mackillican (Plaintiff) Appéítani, 
DETSUS e 


Kallee Doss Roy and others (Defendants) 
Respondents. 


Messrs. Apcar, W. Jackson, and Morgan 
for Appellant. 


Baboos Unnodapershad Banerjee and 
Bungshidhur Sen for Respondents, 


Where a plaintiff sued to recover possession of pro- 
perty purchased by him at an execution sale, and 
agreed, on his title being contested by persons claiming 
to have purchased the same property at an earlier exe- 
cution sale, to take a decree for an account, with power 
to the defendants to redeem the property on payment of 
what was due within a fixed period, he, the plaintiff, 
being entitled to foreclosure in default: but the Subor- 
dinate Judge, after fixing several issues, dismissed the 
suit on the first one, regarding the identity of the land 
in sult with that actually purchased by plaintiff,—Fouxp 
that there was sufficient evidence of the identity of the 
Jand, and HERLD that a decree should be given for an 
account with power to defendants to redeem within six 
months, plaintiff foreclosing in default. 

HRL also, that, as defendanta were not parties 
to the snit in the High Court for foreclosure of the 
mortgage on which plaintiff purchased, their rights 
could not be affected by the decreas or by the proceed- 
ings in execution. 

HELDalso, that the mere fact of the plaintifs purchase 
being good did not destroy or extinguish the purchase 
rights of the defendants, 


The facts of this case are clearly stated 
in the judgment of the Subordinate Judge, 
and areas follows: The plaintiff purchased 
two pieces of land in village Dukhindari 
within Dehi Punchannogram, measuring res- 
pectively about 85 and 40 beeghas, at a sale 
in execption held by the Registrar of the 
High Courg on the 30th July 1872. 

The plainti® alleged that the said lands 
form I ldings Nos. 5% and 56 of the Collec- 
tows register, and that he was opposed by 
the defendaft Kalidns Roy and others in 
faking possession of them on the ground of 
the lands having been previously purchased 
by them (the defendants) at a sale held by the 


Sheriff of Calcutta in ex@@fftten of a decree 


against Sreemuttee Nobinmonee Dassee, 
Charu Chunder Ghose, and Shirish Chunder 
Ghose, on the 27th March 1865. 


The title set forth by the plaintiff is, that 
Sreemuttee Nobinmonee Dassee and the 
other two persons named above, to oll of 
whom the property originally belonged, had 
mortgaged the same with other lands to one 
Mr. J.J. Shillingford on the 29th Apıil 
1864 ; that the latter sued for foreclosure of 
mortgage in the Original Civil Jurisdiction of 
the High Court, and obtained a decree, with 
the consent of the mortgagors, for the sale of 
the mortgaged premises on the 21st March 
1866 ; that afterwards the ssid Mr. Shilling- 
furd dying, his executors and trustees sold 
his rights and interests in the decree to 
the plaintiff under a deed of assign- 
ment dated the 17th November 187%; that 
thereupon he, the plaintiff, carried on the 
execution of the original decree, and even- 
tually procured the sale of the mortgaged 
premises and purchased the disputed lunds 
himself for a sum of rupees one thousand. 

The plaintiff contended that as the de- 


‘Trs was a suit for recovery of possession of , fendants’ purchase took place subsequent to 


properties purchased at a 


sale held in! the date of the mortgage to Mr. Shilling ford, 


execution of decree under a mortgage ; laidat | their rights cannot prevail over his, he 


Rupees 10,126. o. 


N 


having acquired*the rights of the morigngors 
` e ¢ 


1 


+ 


Sn gale.” The question regarding the identity 
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as they stood at the time of the mortgage 
by virtue of his purchase in execution of 
the foreclosure decree. 

The issues framed by the Subordinate 
Judge embodied all the objections raised by 
the defendants to the plaintiff’s claim. 

The issues were as follows :— 

Ist.— Whether the plaintiff purchased the 
lands comprised in holdingse Nos. 55 and 
56 iu execution of the High Court edecree, 
aud whether the said decree was founded ou 
mortgage ? l EE 

2nd.— Whether the sale held by the High 
Court of lands situnte in the 24-Pergunnahs 
is void for want of jurisdiction, and can the 
plaintiff acquirggmperights under such a sale ? 


8rd.— When the 
parties to the suit in the High Court for 


defendnnts were got 


foreclosure of the mortgage, cin their rights 
be affected by the decree passed in it or by the 
proceedings held in execution. 

4th.—If the plaintiffs purchase is good 
and valid, whether in consequence of the 
gale having been mnde to satisfy a prior 
mortgage lien, the subsequent purchnse-rights 
of the defendants have become extinguished 
aud destioyed ? 

The Subordinate Judge then commenced 
his decision by saying that “if the lands 
purchased by the contending parties are 
not identical, then the defendants cnnnot be 
fairly allowed to question the validity of 


the High Court decree or the gale held 


under it, nor cau‘he be allowed to question 
„the paintis rights derived under such 


And 
then, for the reasons detailed in his judgment, 
the Subordiuate Judge found “that the 
Inuds were not identical, and that the plaintiff 


of the lands arises first in this case. 


must have purchased some other lauds than 
tinge in holdings Nos. 55 and 56” 

The Subordinate Judge therefore, without 
considering the merits of the remaining issues 
in this case, dismissed the plaintiff’s suit on 


~ e 
a 
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the ground that the plaintiff had failed to 
establish his purchase of the holdings 55 
and 66, 

Against this decision the plaintiffs have 
appentled, arguing that the Lower Court was 
in error in holding that the identity of the 
Innds was.not proved, and that the land 
claimed by plaintiff as assignee of the 
mortgage to Shillingford ‘are lauds other 
than these occupied by the defendants. Next, 
that the Court below should have decided 
between the rights of the plaintiff as pur- 
chaser of the interest and iights of the 
mortgagee Shillingford under the mortgage 
of 27th April 1864, against the defendents 


as purchasers of*the right, title and interest 
of the mortgagor under a gale in execution 


of decree in suit in which Emele Roberts 
was plaintiff and Nobinmonee Dnssee and 
others defendants. Further, that as the 
plaintiff offered in the Court below to take 
a decree for an account with power to the 
defendants to redeem on payment of what 
was due within a time to be fixed by the 
Court, and for foreclosure in default, that 
the Subordinate Jadge was in etror in not 
proceeding to give a decree in terms of the 
suid offer, and that irrespective of the said 
offer the Court having the whole question 
before it, and the facts justifying such a de- 
cree, the Court ought to have made the same. 


Now, after perusing the evidence, both 
oral and documentary, we are of opiuion that 
the grounds of appeul are valid, and that the 
Subordinate Judge was in error in holding 
that the plaintiff had failed 1o prove that the 
lands are identical. On the 
consider that there is evidence sufficient to 


con trary, Wo 


show that the lands which were morignaged 
to Shilliugford, and which plaintiff claims 
as assignee of tle mortgage to Shilliogford, 
are the lands of holdings Nos. 55 and 56 nw 
occupied by the defendants. That the 
defendants did purchase Nos. 55 and 56, and 
that they are still in possession, ig a disputcd, 
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the only question is whether plaintiff purchased 
the same property. Iu deciding this ques- 
tion the Lower Court appenrs to us to have 
given far from sufficient to the 
evidence of Charo Chunder Ghose, one of 


weight 


evidence he 
This 
witness distinctly” stated that the lands in 


the mortgagors, for if his 


believed the lands are clearly identical, 


dispute were the only lauds in Dakhinpara 
and Ultadanga belonging to him, which were 
intersected by the Eastern Bengal Rnilway. 
He deposes that “the pieces were formerly 
“ one, but became divided by the establish- 
“ ment of the E. B. Railway ; no other of 
“my lands in Dakhindari became so divided 
“by the said railway. These two pieces 
‘were as we know in village Dakhindari. 
“All my properties have been sold under 
“ decrees of Court, and this amongst the rest. 
“ InUltadanga and Dakhinpara I had no other 
“land which was simtlarly cut through by 
“the railway.” Now the only reasons assigned 
by the Subordinate Judge for discrediting 
his evidence is that the witness could not 
have been at the time of the mortgage more 
than 24 or 25 years of age, and that it is not 
likely that he would have any personal 
knowledge of the lands mortgaged, and that 
if he knew at the time that the lands were 
included in the Collectorate holdings, why 
did he not mention the holdimgs in the 
mortgage deed. The reason, however, for 
not mentioning these holdings may very 
possibly have been that the lands, it was 
thought, could be more easily identified by 
the desctiption given of them in tbe deed, 
the railway having intersected holding No. 55, 
and a considerable portion of this holdiug 
having been taken up by the railway, it 
certainly seemed easier to define the lands as 
divided into two plots, one lying to the enst 
and the other to the west of the railway. 
From the register of holdings (see page 
13, Appendix 1 of the paper-book ), it appears 


that the area of holding No. 55 was 90 
e 
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beegahs 19 cottas 6 chittaks 2 katchas, and 
and the area of No. 56 was 12 beegahs 
12 cottas 2 ohittuks 3 katchas, making a 
total of 103 beegahs 11 cottas 8 chittaks 
6 katchas, and if from this be deducted tlie 
28-16-15 taken up by E. B. Ruilway, the 
area remaining is 74-14-18-6, or, in round 
numbers,about 75 beegahs, thearea mentioned 
in the deed, end from nn examination of 
the copy of the mapgf Subdivision No. 8 
filed in this case, and by observing the 
direction thé 
Subdivision, it is seen that the description 
given in the deed of the size of the respective 
plots, viz., 35 and 40 beegahs, tallies with the 
map; the western plotes@ghich is situated 
the whole of holding 56 aud part of holding 
55, being about 35 beegnhs, and the eastern 
plot, in which the remaining portion of 55 is 
situnted, being about 40 beegahs. 
fact that after this distance of time the plain- 


railway runs through this . 


The mere 


tiff cannot identify nll the bouudaries from 
the description given in the plaintifs title 
deeds is not of much ‘consequence. A perusal 
of the robnkari of the Judge of the 24- 
Pergunnahs, dated 4th July 1865, and 
printed in pnge 57 of the paper-book, shows 
that, even at the time the defendants were 
put in possession, there must have been some 
confusion in the boundaries, for at their 
request the boundaries taken down by 
the Nazir’s peons were omitted from the 
two snle certificates, aud merely the numbers 
of the Division, Sub-division and holdings 
were put down na description of the, landa. 
We see no reason for discrediting the o 
of Charu Chunder, und at the age of 24 he cer- 
tainly was old enough to know his own land, 
Taking all the facts into consideration we 
hold that the Lower Court was in error in 
finding that the plaintiff had not proved the 
identity of the land. We, therefore, reversing 
the LowerCourt’sjudgment, find the first issue 
in fuvor of pluintiff, the second issue as to 
whether the sale was void for want of 
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jurisdiction was not pressed. And as 
regards the third and fourth, it is clear that 
asthe defendants were not parties to the 
suit in the High Court for the foreclosure of 
the mortgage that their rights cannot be 
affected by the decree passed in it by the 
proceedings held in execution ; nor foes the 
mere fact of the plaintiffs purthase being 
good and right, destroy or extinguish the 
subsequent purchase rights of the defendants, 
and we consider that ‘the mosė satisfactory 
conclusion to this suit is that which has 
already been offered by the appellants in 
the Court below. We thefefore reverse the 
order of the Subgrdjpate Judge, and direct 
that the suit be sent down to the Lower 
Court with directions that, in accordance 
with the plaintiffs offer, an account be taken 
and leave be granted to the defendants to 
redeem, on paying what may be found due, 
with interest at six per cent, within six 
months from the date of the settlement of 
accounts. 

The plaintiff being’ entitled to foreclosure 
in default, each party to defray their owh 
costs. f 





The 30th May 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 


Justice, and W. Ainslie, Judge. 
' Mahomedan Law—Inheritanoe—Saham Share— 


Manugement— Adverse Possession— Limitation 
a peat acne Profits. 
Case No. 78 of 1875. 


Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 19th September 1874. 


Shaik Abdool Ali (one of the Defendants) 
Appellant, 
versus 


Mussammut Kulsum (Plaintiff) 
Respondent. 
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Mr. G. Gregory for Appellant. 
Mr. Woodroffe for Respondent. 


Where the daughter and heuress of a decensed 
Mahomedan sued his brother and alleged manager for her 
saham share in her father’s property, which was held 
in the name of the said brother and of other persons; 
and explained that her father had never purchased 
property in his own name because he was a sheristadar 
in the District Court, whereas the brother had no official 
connection, and had time to look after the property; 
but the said brother opposed the claim, pleading, firstly, 
that he had purchased most of the property in suit in 
his own name with his ow= money; but, secondly, that, 
even if it had been otherwise, his possession of the pro~ 
perty aud enjoyment of the rents for twelve years, 
during which he was not shown to have made any 
payments to plaintiff, would have set a bar to this 
suit by limitation: m@Lp, firstly, that, if defendant had 
been acting as manager, as he was found to have been 
acting in regard to some:portions of the property in 
suit, his holding could not be regarded as an adverse 
possession, or give rise to any issue in limitation : and, 
secondly, that the lands forming the subject of the suit 


‘were of various kinds, and mast be dealt with 


separately as follows :— 

1, There were different lands conveyed by one deed 
to defendant and to other persona in a way in which 
defendant would not have had them conveyed at pur- 
chase had he been the real purchaser, but in which an 
official like plaintiff's father, purchwing benamee, 
was likely to have disposed of them, Plaintiff must take 
a decree for her share in these. 

2. There were lands purchased either in the name 
of plaintiff's deceased brother or jointly in his namo and 
in that of defendant; lands which there was no reason 
for supposing that defendant would have purchased 
benamee or jointly with his nephew, if he had provided 
the money: and for these also plaintiff was entitled to 
a decree. . 

8. Plaintiff had no right to certain lands bought in 


: the name of a stranger who appeared and deposed that 


they had been bought by defendant. 
4, There were some lands in respect of which plain- 


‘tiff relinquished her claims. 


5. Tbere were ancestral lands in which defendant 
had a right to share with plaintiff: and other ancestral 
lands which plaintiff had parted with to defendant for 
valuable consideration, and in which no right survives 
to plaintiff, 

6. There were other lands in respect of which 
defendant demanded only abatement of interest, or 
release from liability for mesne profits. 

The defendant’s omission to appear and give evi- 
dence in regard to matters which he could best clear 
up, was held to stiengtnen the presumption against 
him, @ 
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Tus is a suit brought by Mussamut 
Bibee Kulsum, the younger daughter and 
one of the heirs of the late Tobaruck Ali, 
who died on the 7th of Murch 1867, to 
Tecover possession of her 7 saham share of 
certain property which is detailed in a 
schedule to the plaint, and which ig alleged 
to have belonged to Tuba: uck Ali in his life- 
time. ; 

The defendants in the suit were in the 
first instance Mussammut Mahmudunnessa, 
Tobaruck Ali’s widow, Mussamut Noor Jehan, 
Tobaruck Ali’s elder daughter, Mussammut 
Shurfunnessa, the widow of Shaikh Abdool 
Aziz, Tobaruck Ali’s ouly sgn, who died on 
the 15th July 1872, aud Shaikh Abdoel Ali, 
the brother of Tobaruck Ali, and Abdool 
Ghunni said to be the servant of Abdool Aziz. 
Subsequently to the institution of the snit, 
gome additional defendants were allowed to 
intervene ng claiming to be co-heira of 
Tobarauck Ali with the plaintitf of the pi>- 
perty in dispute, viz, Mussamut Hosaini, 
who claimed to be the second wife of Toba- 
ruck Ali, with her minor son, Abdool Guffoor; 
and Mussammut Batalan, who claimed to be 
the third wife of Tobaruck Alt, with Abdool 
Rohman her son, and Wabideen her daugh- 
ter, both minors. 

The facts were these: Tobaruck Ali, for 
mavy years of bis life, was the sheristadar 
in the offices of the Collector and Judge of 
Zillah Sarun, Shahabad, Gya, Patna, and 
Bhaugulpore, and the pluin'ifl’s ease was, 
that in that capacity ho earned consider- 
able sums of money which he lnid out from 
time to time in the purchase of landed 
estates ; but inasmuch as it was not expe- 
dient for him as a sheristadar to disclose the 
fact of his acquiting these estates in the 
neighbourhood, he made his purchases gen- 
erfily indbe name of his son Abdool Aziz 
and others, and through his brother Abdool 
Ali, with whom he lived in commensality 
in the same house for many years, if not 
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actually up to the time of his death: and 
that he entrusted the charge and manage- 
ment of this property to his brother who 
received the rents and acted ostensibly as 
the owner, and who alwnys lived at home, 
while Tobaruck was obliged to be away at 
various places transacting his Court business. 
The defendant Abdool Ali, Tobaruck’s 
brother, on the other hand, contended that no 
portion of- the property (with certain excep- 
tious which «will be presently mentioned) 
ever belonged to Tobaruck or to Abdool 
Aziz, but that it all belonged to himself, and 
had been purchasél with his own money for 
his own benefit ; and that, although certain 
portions of it were conveyed to Abdool 
Azfz, those were merely purchnages, which 
Abdool Ali, having no child of his own, had 
He 
moreover contended that as he had always 


made benumee in his nephew’s vame. 


been in possession for upwards of twelve 
years, and it was not shown that he had 
ever paid any portion of the rents and pro- 
fils of the property in question to Toba- 
the statute of 
The 
defendaut Shurfunuessa’s answer as regards 


ruck or any other person, 
limitation was a bar to the claim. 


portions of the property was, that 15 
gandahs in Mouzuh Salimpur Backei gunge, 
aud the houses upon that laud, were en- 
dowed by Toburuck Ali for the expenses 
of a mosque which he had built, and that 
the plainurff had therefore no claim to this 
estate.. That 7 pie 6 krants less a frac- 
tion in Mouzah Pukri Barai, and WY pie 
in Mouzah Nursinda, had been inherited by 
Abdool Aziz from his father and held by her 
(Shurfuunessa) as her husband’s widow 
as security for her dower ; and one anna in 
mehal Burhourra had also been acquired by 
Abdool Aziz in his own right, and is 
for dower. 


Mah- 


avd 


similarly subject to her lien 
It admitted that Muesamut 
mudunnessa, Mussamut Noor Jehan 
were tightful 


wns 


Shurfunnessa 


ATussamut 
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heirs of Tobaruck Ali; but the claims of 
and Mussamut Batn- 
Jan and their children were disputed by the 


Mussomut Hosaini 


plaintiff, on the ground that they were 


not Tobaruck Ali's wives, and that the 
children were illegitimate. Several wit- 
nesses were examined on the part of 


the plaintiff, to show thng Abdool Ali 
acted only ns mannger of the property, and 
that Tobaruck was the renl owner, and 
others were examined on thee put of the 
defendant to prove that Abdool Ali pur- 
chased the estates with his own money, and 
always acted as the actual ‘owner. 


The learned Jgidgs in the Court below 
found in favor of the plaintiff, on the 
ground that nearly all the property in ques- 
tion was purchased by, and belonged to, 
Tobaruck Ali, and that Abdool Ali only 
managed it for his brother; and he further 
found that neither Hosaini Batnlan 
were the lawful wives of Tvbaruck Ali, and 
that neither they, nor their children, had 


nor 


any claim to the property as his heirs, 
And lastly, as to the property claimed by 
Shurfunnesza, the Judge finds that this 
also belonged to Tobaruck, ond that Shur- 
funnessa could only claim in right of her 
husband Abdool Aziz to share with the other 
This decision of the Court below 
has given rise to three appeals,—one by 
Abdool Ali, the brother of Tobaruck, with 
which we have now to deal ; another, 
No. 83, by Mussamut Batalan ond‘ Mus- 
samut? Hasaini and their children; and a 
third, No. 87, by Mussamut Shurfunnega. 
It is necessary for the purposes of this 


heirs. 


appeal to deal with the several properties in 
dispute seriatim, and it will be convenient to 
follow in this respect the course which has 
been taken by the Judge in the Court below, 
and to adopt his designative 
The first was an estate consisting of an 
8-anna share yin a villnge called Chuck 
Bhikari. This appears to haye been acquire'l 


numbers. 
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partly under a bill of sale dated the 231d 
May 1857, by which a share in n property 
called Gobindpore was conveyed to Abdool 
Ali (the brother of Tobaruck) and a 4-anna 
share in Chuck Bhikari was conveyed to 
Abidool Aziz and two other persons jointly, 
oue-half to the former, and the other half to 
the two latter, Then it appears that, under 
an execution sale, Abdool Aziz purchased 
other six nauna shares in Chuck Bhikari, being 
the half of 12 annas covered by the certifi- 
cate of sule, issued in the joint names of 
himself and Bahadoor Ali and Anwar Ali, 
the two persons above alluded to, so that 
eight annas shar® were purchased altogether 
The defendant Abdool Ali has 
called witnesses to show thathe was the person 


in his name, 


who effected both these transactions, that 
Abdool Aziz was at that time a minor, aud 
that he, Abdool Ali, has, from the time of the 
acquisition of the property, been the manager, 
and received the rents and profits of it. His 
case is that, as he had no child of his own, 
he purchased that as well as other properties 
which ‘will be mentioned presently benn- 
The 


however, which he has called 


mee in the name of hig nephew, 
evidence, 
consistent with the 


It is asserted by the 


upon this point is 
ease on both sides, 
plainuff that Tobaruck very seldom acquire l 
property in his own name, for the very good 
reason that, being the sheristadar succes- 
sively of several Courts in the neighbour- 
hood, he did not wish it to be known that he 
was owner of landed estates there, and ha 
therefore deputed his brother, who was living 
with him, and was constantly at home, not 
ouly to buy the estates, but to tuke upon 
himself the entire management and apparent 
ownership of them. In this point of view, 
Abdool Ali, whether he bought for himsglf 
or his brother, would of course appear to 
be the ostensible purchaser. The money 
would be paid by him, and he would be the 
only person known in the @ansaction. But 
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sae 


then it is said on the part of Abdool Ali, | giving evidence. This appears to us a 
that unless it can be shown in some way by | very pregnant omission ; and in the absence 
positive proof that Tobaruck Ali was the of uny explanation which he could have 
renl purchaser, and that he was in the actual | given, we mnst conclude that Abdool Ali 
possession and receipt of the rents and profits, | was only the purchaser of so much of the 
the property must be considered to belong to property a8 waa conveyed to himself, and 
the person who pnid the purchase-money, and that the remainder of the property was 
who subsequently was in apparent possession purchased wither by Abdool Aziz, or 
end enjoyment of the estate. We consider, by Some other person in his name. 
however, that we are bound to look to the Now it is clearly “proved that Abdool 
conveyances themselves, to consider the pro- Aziz was noteonly a minor, but that he had 
babilities of the case, as well as the evidence ; | HO means whatever of his own with which 
and moreover to see what might have been he could liave effected these purchases ; and 
proved, as well what has been proved, on both | 9 his father Tolruck had menns, and as 
sides. Now we find here#in one and the nothing is more ea ee that he 
same deed, one property conveyed to Abdool should have purchased the Property in his 
Ali, and another to Abdool ‘Aziz and other sois name, «nd through his brother’s 
persons. It ia not proved that these persons | ®*geacy, Wwe cannot resist the conclusion 
were in any way connected with Abdool Ali, that this was the real nature of the transac- 
and no reason is shown why Abdool Ali tion, and that ‘Tobarack was the real pur- 
should have purchased the estate benamee at chaser and owner of the 8-anna share of 
all, and still less why he should by the same Chuck Bhikari. 

deed have purchased one property in his own In this view of the case, the point which 
name, and another benamee in that of his has been made as to the statute of limita- 
nephew and other persons. If Abdool Ali| tion is unavailing, because if Abdool Ali was 
had been really the purchaser of the whole, | not in possession or receipt of the rents for 
he surely would either have purchased the himself, but as his brother’s agent, which is 
whole in his own name, or, if he had wish- what we fiud, then it is clear that Abdool 
ed to buy benamee, he would have purchas- Ali’s possession was not adverse to his bro- 
ed the whole in the name of some other ther’s right :— 

person. But if there were any reasou why the 2. The same arguments and observations 
transaction should have been carried out in which apply to this property, No. 1, apply 
such an unusual and improbable form as is | with equal force to several others which are in 
contended for by Abdool Ali, Abdool Ali | dispute. Thus the estates numbered 8,.4, 5 and 
himself was the proper, and indeed the ovly, | 8 were all purchased and conveyed by deed 
person who could have explained is. | dated 19th April 1844, one-half to Abdool 
Tobaruck Ali is dead; Aziz, his son, ie Ali, and the other half to Abdool Aziz. 
also dead. The Indies of the family are not | Agnin the estate No. 6 was purchased in the 
likely to have been entrusted with +e secrets | same way by the same parties under 
between the two brothers; and, therefore, | a deed of the 31st December 1857. 
Abdool Ali himself is probably the only, The estate No. 16 was purchased wholly 
person who could have proved his own case. 
Notwithstanding this, and although there is, a minor at the time, and had no means of 
his own, and as we find that Tobaruck Ali 


iu the name of Abdool Aziz, and as he was 


no good reason why he should not present 
himself in Cour, Abdool Ali ubstains from 


wus purchasivg other properties in his name, 
. 
e - 
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we see every reason for supposing that this 
also was purchased really by Tobsruck. 
We think, therefore, that as regards all 
these properties, Tobaruck was the real pur- 
chaser, and that Abdool Ali, although he 
acted as the ostensible owuer, did really 
mannige them and receive the rents and 
profits till Tobaruck’s death as the agent of 
Tobnruck. _ 

The estate No. 2 stgnds upon a different 
footing. That was bought in the name of 
Abdool Gunni ; and Abdool Gtuni, who is 
called as a witness, states that the property 
was purchased by Abdool „Ali with’ his own 
money, and that he, Abdool Gunni, had 
nothing to do wigh iæ To that estate, there- 
fore, we consider the plaintiff has vo claim. 


Nos. 7 and 9 were given up by the plain- 
tiffin the Court below; and Nos. 11, 12, 
and 18 coucerned Mr. Lloyd, and not the 
plaintiff, 

No. 10 was an ancestral property pur- 
chased by Mobarneck Ali, the father of 
Tobaruck Ali and Abdool Ali; and there is 
no reason for supposing that if was uot ac- 
quired by himself, and for himself. It 
would thus go to the two brothers, and the 
plaintiff has therefore a claim upon Toba- 
ruck’s share of that estate. 

As regards Nos. 14 and 15, Abdool Ali 
admits that these properties are ancestral, 
and that Tobaruck was entitled to his share 
in them; but he snys, and it has been 
proved to our satisfaction, that many years 
ago Tgbaruck exchanged his share in them 
for Abdool Ali’s shure of the family houses. 
It appears that a valuation was made at the 
the 
estimated at very nearly the same sum ; and 
it also appears that Tobaruck’s family have 
had the exclusive possession of the family 
We think, therefore, that 
the fact of this exchange is sufficiently estab- 
lished, and that the plaintiff's claim fails as 
to Nos. 14 and 16, 


time, by which two properties were 


house ever since. 


No. 17 will be considered in the appeal 
No. 87. 

The result will be, that as regards appeal 
No. 78, with which we are now denling, the 
decision of the Judge will be confirmed as 
regards the properties numbered 1, 3, 4, 5, 
6, 8, and 10, but reversed as regards 
l4 and 15. The 
plaintiff will be entitled‘to recover from 
Abdool Ali mesne profits 


those numbered 2, 


the‘ appellant 
in respect of the shares awarded to her iu 
properties Nos. 1, 3, 4, 5, 6 and 10 from the 
beginning of 1278 F.S. to date of delivery 
of possession with interest thereon at 6 per 
cent, per annum from the date on which 
they shall be ascertained to the date of reali- 
zation ; the amount due as megne profits to 
be ascertained when this decree is executed. 
That portion of the decree which awa ds 
possession of a sbate in Mouzah Kaliho 
(No. 9), and mesne profits thereof, being 
contrary to the finding in the judgment, 
must be cancelled, and, in lieu thereof, there 
will be a decree dismissing plaintiff’s claim 
in respect of this village ; and so much of 
the decree, as makes Abdool Ali linble for 
mesue profits of properties Nos. 16 to 21, must 
be reversed. Abdool Ali has been made joinily 
liable with the co-defendants (except the in- 
tervening defendants, Batalan and others) for 
mesne profits of Nos. 16 to 21, but in respect 
of Nos. 16 and 17 the record shows that Shur- 
funnessa alone has claimed these prope ties, 
and that she alone has enjoyed the profits of 
them. AbdoolAli does not dispute the right of 
the plaintiff toa share in Nos. 18, 19, 20, and 
he disclaima all interest in No. 21 ; and there 
is no evidence on the record to support the 
award of mesne profits of these four last pro~ 
perties against auy of the defendants. It is not 
shown by whom they were appropriated. 
Noor Jehan and 
Mahmudunnessa are not before us, because 


the representafives eof 


they have not appenled: and we cannot 
therefore rectify any etror in the judgment 
@ 
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of the Court below as regarda their rights ; | relied upon the position which her reputed husband gave 


but it may perhaps not be too late for them 
under the circumstances to appeal. 

The costs in the Court below in respect of 
properties Nos. 1, 3, 4, 5, 6 and 10, and the 
mesne profits recoverable on account of the 
same must be paid by Abdool Ali, after deduc- 
tion of the costs to which he is entitled in 1688- 
pect of the claim to properties Nos. 2, 7, 9, 
14, and 15 which has been dismissed, with 
interest at 6 per cent. from date of decree to 
dute of realizution. 

We make uno order as to the costs of this 
appeal, 


@ 
The 30th May 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and W. Ainslie, Judge. 


Mahomedan Law—Mahomedan Marriage—Legi- 
timacy —Presumption—Substantive Evidence. 


Case No. 83 of 1875. 


Regular Appeals from a decision passed by 
the Additional Judge of Tirhoot, dated 
19th September 1874. 


Mussamut Butoolun and others (Iutervenors, 
Defendants) Appellants, 


versus 
Mussamut Koolsoom (Plaintif) Respondent. 
Case No. 84 of 1875. 


Mussamut Butoolun and others (Inter venors. 
Defendants) Appellants, ' 


versus 
Mr. Lloyd (Plaintiff) and another (Defendant) 
Respondents. 
Baboo Chunder Madhub Ghose for 
Appellants. 
Baboo Bhowany Chwin Dutt for 
g Respondents. 


Where a Mahomedan lady sued for a declaration of the 
validity of her marriage with the man with whom she 
had lived, and of the legitimacy of their children; and 


her during his lifetime in his family, and on his treat- 
ment of their children : HELD, following Privy Council 
in Ashrafood-Dowlah Ahmed Hossein Khan v. Hyder 
Hossein Khan, that, though the presumption of legitim- 
acy " follows from the bed,” and legitimacy may be 
inferred from the treatment shown during lifetime to 
a woman and her children, yet a Court, in dealing with 
this subject, would not be justified in making any 
presumption of fact which a rational view of the prin- 
ciples of evidence Would exclude; and that, as the force 
of presumptions of fact must vary with varying cir- 
cumstances, and, in the present case, the circumstances 
were all suchas fo throw the Court upon direct evidence, 
rather than ufon presumptions, the Court could not, 
in the absence of substantive evidence, allow the claim. 

The appeal was accordingly dismissed. 

The circumstances svove referred to, aa throwing the 
Court upon direct testimony, were, that the lady herself 
was in the auit and might hav@@ri@y her evidence; that 
a valid Mahomedan mariage must always be made 
in the presence of witnesses, who’ mig ht have been sum- 
moned as witnesses, together with the officiating mollah 
or Kazee ; and that the evidence of one such witness, 
who had been called, actually threw doubt upon itself, 


THIS case arises out of the same suit as 
appeal No. 78. It is an appeal by the inter- 
vening defendants, Mussamut Butoolun and 
her two minor children, Abdool Rohoman 
and Mussamut Wahideen, and Mussamut 
Sakina, the mother and representative of 
Mussamut Hosaini (who is dead), and Hogaini’s 
minor son Abdool Guffoor, against the judg- 
ment of the Lower Appellate Court, which 
decided that Butoolun and Hosaini were not 
the lawful wives of Tubatuck Ali, and that 
their children by him were illegitimate and 
consequently uot entitled to inherit his 
property. 

Whether the learned Judge was webt in 
so deciding, is the question which we have 
to determine in this appeal. - 

It has been very ably argued at the bar, 
that althongh there was no actual evidence 
of the mariiage of either of these ladies 
with Tubatuck, hia treatment of them and 
of their children afford such strong pre- 
sumptive proof of the marriages having 
taken place, that the Court ought to presume 
in favor of these marriages; and with regard 
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to the children, that. even supposing the 
Court should consider the evidence of the 
marriage insufficient, the acknowledgments 
made by Tobaruck in his lifetime of the 
children being his own ought to suffice to 
establish their legitimacy, 

Several witnesses have been cglled to 
show that these ladies and their children 
were always treated by Tobaruck with great 
kindness; thnt they and his ackno®ledged 
wife, Inah Muddunnesga, hnd each establish- 
in” Tobaruck’s 


house; that he has slated to certain persons 


ments provided for them 
that the ladies were his evives, and that on 
two or three occasions he had spoken of the 
children both singers, and on one occa- 
siou to a member of the family, as ehis 
children. 

It is contended that upon the principles 
iaid down by the Privy Council, thia evidence 
ought to suffice to prove presumptively the 
mariages of: the ladies and the legitimacy 
‘of the children, and several authorities haye 
heen referred to in support of that con- 
tention. 
` These authorities have for the most part 
been curefully discussed and considered in 
the onse of Ashrufood-Dowlah Ahmed Hos- 
seein Khan and another s. Hyder Hossein 
Khan,* 11 Moore’s I. A., p. 94, where the 
queation arose as to the legitimacy of a 
person claiming to be the son of the Prime 
Minister of the late King of Oude, 

In that case their Lordships say:— The 
presuypptiol of legitimacy from marriage 
‘follows the bed,’ and whilst the marriage 
lasts, the child of the woman is taken to be 
the husband’s child; but this presumption 
follows the bed, and is not antedated by 
relation, An ante-nuptial child is illegitimate. 
A child born out of wedlock is illegitimate; 
if acknowledged, he acquires the status of 
legitimacy. When, therefore, a child really 
illegitimate by birth becomes legitimated, it 

“7 WLR, PG Rulings, L 


is by force of an acknowledgment, express 
or implied, directly proved or presumed. 
These presumptions are inferences of fact. 
They are built on the foundations of the law, 
aud do not widen the grounds of legitimacy 
by confounding concubinage and marriage. 
The child of mairinge is legitimate ns soon 
is bora. The child of a concubinage may 
become legitimate by treatment as legitimate. 
Such trentment would furnish evidence of 
acknowledgment. A Court would not be 
justified, though dealing with this subject 
of legitimacy, in making any presumption 
of fact which a rational view of the prin- 
The 


presumption iu favor of mariage and legiti- 


ciples of evidepce would exclude. 


mucy "must rest on sufficient grounds, and 
cannot be permitted to override over balan- 
ciug proofs, whether direct or presumptive. 
The case of Mahomed Bauker Hossein Khan 
v. Slurfoon Nessa Begum* (8 Moore’s I. A. 
Cuses, p. 159) affirms this principle.’ Their 
Lordships said in that case, which was ona 
of legitimney under the Mahomedan law: 
‘In arriving’ at this conclusion, they wish 
to be distinctly understood as not denying or 
questioning the position that, according to 
the Mehomedan law, the law which regu- 
lateg the rights of the parties before us, the 
legitimacy or legitimution of a child of Maho- 
medau pareuts may properly be presumed 
or iuferied from circumstances without proof 
or nt least without any direct proof either of 
a marringe between the parents or of any 
formal act of legitimation. Here there is, 
to their Lordships’ judgment, an absence of 
circumstances sufficient to found or justify 
such a presumption or such an inference,’ 

“Their Lordships are not aware that these 
principles have ever been lost sight 'of in 
the Courts in India, They believe that they 
have been constantly observed by, ind have 
guided the decisions of, their Lordships in 
the Judicial Committee.” 


+ 3 W. IL, 57. @ 
6% 


446 Civil 


— 


Again in p. 116 their Lordships say:— 
“ This case then must be determined on the 
principles of evidence which are applicable 
to presumptive proof, every reasonable legal 
presumption being™made in favor of legiti- 
macy. he force of presumptions of fact 
as evidence will vary with varying circum- 
stances, and cannot well be fixed by decision. 
The Courts have properly presumed, in 
many cases, both marriage and acknowledg- 
ment; for to presume acknowledgment, 
and to consider treatment as tantamount 
to it, is virtunlly the same thing. The loss 
or destruction of evideuce by time or design 
is as likely to tuke plaes with respect 
to acknowledgment as with respect to any 
other subject, and whilst matters of the 
highest import are capable of being inferred, 
and are inferred from ci:cumstances, it would 
be a merely arbitrary limitation of legitimate 
inference to exempt this one subject from 
its operation.” 

It is clear from these remarks, which, we 
believe, do correctly embody the law upon 
thie subject, that although under certain 
circumstances the Court ure at liberty to 
presume the fact of marriage and the status 
of legitimacy, and are bound moreover to 
muke every reasonable presumption in favor 
both of one and the other, still the question, 
whether such a presumption ought to be 
mude, must depend upon the circumstances 
of each particular case, and upon the evi- 
dence which has been, or which might bave 
been, adduced iu that case. 

Tt often happens in cases of disputed 
inheritance that, from the death of parents 
and relatives, or through lapse of time or 
from other causes, it becomes impossible to 

establish the fact either of marriage or legi- 
timacy by direct substantive proof, and con- 
sequently neither the parties nor the Court 
have materials within their reach to guide 
them to uny certnin conclusion. In such 
“cages recourse Tusi uecessurily be had to the 
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best evidence that can be procured; and then 
it is that the of presumption 
becomes peculiarly applicable. 

In this case we cannot lose sight of the 
fact, that the ladies whose marriages are the 
subject of dispute were themselves parties 
They intervened for the express 


doctrine 


to the suit. 
purpose of .proving their own claims and 
those of their children, There was no 
renson *whatever why, if they had really 
married, thejr marriages should not have 
been directly proved. Other persons besides 
themselves would necessarily have been pre- 
sent at the marriages; for the Hedaya, Book 
Ii, Ch. 1, lays down a positive tule that 
marriage, when both th &pifteies are Mussul- 
mans, cannot be contracted but in the pre- 
sence of two wale witnesses or of one man 
and two women. ‘There is also the person 
officiating, who is styled the Mollah, or Cazee, 
and there are generally guests, Indeed, one 
witness, Seelumut, Ali, says “ Butoolun was 
martied in my presence.’ This witness 
was called by the co-defendant Sburuf- 
oonnissa, but the appellant’s pleader having 
got this answer out of him, stopped short, 
and made no enquiry as to any further parti- 
culars—a very remarkable omission when it 
is considered that if the witness was really 
telling the truth, he might have related all 
the circumstances of the marriage, and 
established it beyond all question. 


This was the only attempt made to piove 
the fact of marriege in either case. The 
ladies themselves have abstained froumgiving 
evidence; not a single witness who was 
present, with the one exception already 
meutioned, has been called; and no explana- 
tion has been offered why the ladies were 
not exumined, or other witnesses not pro- 
duced. 

In the teeth of this remarkable omission 
we think that we cannot with propriety pre- 
sume the fact of marriage merely from the 


circumstance tltat these ladies and their 
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children wire kiudly treated by Tobaruck, 
and occupied a portion of his residence. We 
cannot attach any real weight to the alleged 
The evidence 
upon this subject, aud also as regards the 
so-called acknowledgments of the children, 
is extremely vague,and unsatisfactory; and 
we thivk that, in the absence of direct sub- 
stantive proof, which in this casé might 
undoubtedly have been adduced, w@ cannot 
decide in the appellant’s favour. | | 

The appéal will therefore Be dismissed 
with costs. The case governs appeal No. 84, 
which will also be dismissed with costs. 


declarations of Tobaruck. 


TLP May 1876. 
Present : : 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and W. Ainslie, Judge. 


Mahomedan Law—Inheritance—Endowment. 
Case No. 87 of 1878. 


Regular Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 19th September 1874. 


Maseamut Shurfoonnissa (Defendant) 
Appellant, 
versus 


Mussamut Kooleoom (Plaintiff) Respondent. 


Moonshee Mahomed Yusoof for Appellant. 
Baboo Bhobany Churn Dutt for 


— a Á 


Respondent. 
App&Want in this case appeared as widow of the son 
of a Blahomedan whose daughter claimed her share 


in her father’s property ; and she (appellant) contended 
that the daughter could not claim any share in two kinds 
of property, namely, some lands set apart for the support 
of a mosque, and some lands which were said to have 
been purchased by her deceased husband. 

Hep that the payment of the expenses of the mos- 
que out of the rents from the property was not, in 
itself, a proof of an endowment; since any other 
arrangement might at any other time have been made 
for providing the same sum of money for the mosque : 
and that in the abgenoe of evidence, the gift of the other 
land to the son conld not be assumed. 
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In this appeal the appellant has failed to 
show that Tobaruck Ali ever set apart the 
property in Sulimpore Backergunge (No. 
17) as an endowment for the support of a 
nosque ; all that we find is, that as a matter 
of fact money for the expenses of the 
mosque was drawn from the rents of this 
property ; but, for anything that appears 
in the evidence, Tobaruck might at any 
time have made another arrangement for 
providing the money. 

As to Burhona (No. 16) we concur with 
the Judge in the Court below in thinking 
that this property was purchased by Toburuck 
Ali himself out of his own fands ; and there 
is no evidence of a gift of it to his son, nor 
of any exclasive enjoyment of the profits 
by the son from which we ought to infer a 
gift satisfactorily established. 

The Judge’s decree, so far as it awards 
Rs, 487-18 as the value of plaintiffs share 
of the houses in Pukri Burai and in Backer- 
gunge, The plaintiff is 
entitled to joint possession of her share, but 


mnst be reversed. 


not to the money value thereof. 

The decree in respect of mesne profits 
of Nos. 18 to 21, as already observed in 
appeal No. 78, is not supported by any 
evidence, and must be caucelled. 

We make no order iu respect of the costs 
of this appeal. 

No. 88. 


- The only question to be considered in this 
appeal is whether plaintiff is entitled to 
merne profits of properties Nos. 22 and 23 
from the appellant. 

. The remarks made in Appeal No. 78 
equally apply here. 

The decree must be amended by reversing 
so much of it as declares the liability of 
Shurfoonnissa for mesne 
think that she ought to have her costs of fhe 


appeal, 


profits, and we 
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| The 2nd June 1876. 


Present : 


The How’ble Sir Richard Garth, Kt, Chief 
Justice, aud W. Ainslie, Judge. 


Landlord and Tenant—Denial of Tenancy— 
Forfeiture of Right—Hstoppel—Trespass— 
Khas Possession—Memorandum of Appeal— 
New Contention. 


Case No. 1815 of 1875. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Zillah 
East Burdwan, dated the 16th of June 
1875, reversing the decree of the First 
Sudder Moonsiff of that district, dated 
the 22nd of March 1875. 


Laljee Singh (Plaintiff), Appellant, 
versus 


Bunwary Lall Roy (Defendant), 
Respondent, 


Baboo Gooroo Dass Banerjee for Appellant. 


Baboo Bama Churn Banerjee for 
‘Respondent. 


A tenants denial of tenancy does not of itseli give 
a landlord the right to khas possession. 

The plea that a tenant who denies tenancy thereby 
qualifies himself as a trespasser, even if it were correct, 
could not be raised for the first time in appeal 

The Courts do not encourage litigants to change the 
character of their claims entirely in the last stages 
of a suit. 


Garth, C. J. (Ainslie, J., concurring).— 
We think there is no ground for this appeal. 

The plaintifi’s case was, that a tenancy did 
really exist between him and the defendant ; 
but that as the defendant in a former suit 
‘denied the plaintiffs (his Inndlord’s) title, 
he thereby forfeited his rights as a tenant, 
and the plaintiff was entitled to recover 
khas possession of the land. The Lower 
Appellate Coury found that the tenancy 


existed, and that the defendant hud denied 
his laudlord’s title, but refused to give the 


‘plaintiff a decree for khas possession upon 


certain equitable grounds upon which it 18 
not necessary fur us to enter. 

The appellant now contends that the 
Lower Appellute Court was wrong in not 
giving’ him ,a decree, having found the facts 
in his favour, ° 

It afpeats to us, however, that the vary 
judgment upon which the plaintif 1elied to 
establish a °forfeiture, and which was in 
evidence in the Court below, estopped tle 
plaintiff from saying that a tenancy had 
really existed, and consequently that the 
Lower Appellate Cou: ts Merong in Jaw in 
having found the fact of tenancy in favor 
of the plaintiff. 

But then the plaintiff says, admitting that 
no tenancy existed, still the plaintiff is 
entitled to klias possession upon the ground 
that the defendant is a trespiigser. But the 
answer is, that this ground was not taken in 
the memorandum of «appeal here, nnd that 
it is an entirely different case from that 
which the plaintiff set up in both the’ Lower 
Courts, and it is only now, when he finds 
that he cannot succeed upon his original 
claim, that he raises this new conteution. 
Whatever construction might be put upon 
the plaint now, it is evident from the way 
in which the plaintiff shaped his case in the 
Lower Courts, 
throughout, that it never entered into his 


and from his contention 
mind to muke a claim in the Wil now 
contended for. 
even if the Court were empowered to assist 
the plaintiff, it would not be disposed to do 
We do not think we ought to encourage 


Under these circumstances, 


80. 
attempts to change the whole character of 
the case at the Inst moment. The appeal 
must therefore be dismissed with costs. 
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The 2ud Juve 1876. 
| Present: 


The How’ble Sir Richard Garth, Kt, Chief 
' Justice, and W. Ainslie, Judge. 
Minor's Property—Consent of Civil Court to 


AMortgage— Morigage invalidaied by Irregu- 
larity—Recovery of Property sold in execution. 


Case No. 65 of 1875, 


Regular Appeal from a decision passed by 
the. Subordinate Judge of Sarun, dated 
the 18th of January 1875. 


~ Dabee Dutt Shaloo (Pluutiff) Appellant, 


‘ 


versus 


a 
No. 2 Subodra Bibee, daughter and heiress 
of Sokhey Chand, represented by her 
o gomastah Gopee Lal, aud No. 3 Lewis 
Cosserat who appeared, and No. J Biss: 8- 
sur Dutt Shahoo, und ufter his death, his 
sons Muthooranuyd, for self and as brother 
nud guardian of Brindabun, minor, No. 1 
Ramessur Dutt Shahoo, and No. 6 Puim- 
esur Dutt Shahoo, who did not appear in 


this appeal (Defendants), Respondents. 


Mr. R. T. Allan and Baboo Mohesh 
Chunder Chowdhry for appellant. 


Dr. Arathoon and Baboo Chunder Madhub 
Ghose for Respondent, 
Where a minor is, through his guardian, n party toa 


suit, which, on attaining his majority, he finds haa 
prejudiced lis interests, his proper course is, no doubt, 


to apply. for a review of judgment ; but where the pre-. 


judice © his interests arises fiom transactions giowimg 
out of that suit, and of such a nature that a mere review 
of judgment would prove utterly ineffectual, his only 
remedy is to proceed against the pesons in possession 
of bis rights, anaking bis guardian, through whom 
they have passed to those persons, a co-defendant with 
them. 

Where a plaintiff, who was one of four brothers, 
sought, on attaining his majority, to recover posses- 
sion of his share in an, estate which his brother and 
guardian had, during his minority, mortgaged to a third 
paity, who on foreclosure had purchased the property 
at the execution -sale, and sold ıt to-a fourth party ; and 


(i 
a 
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1t was shown that, although the brother had been 
appointed guardian under Act XL of 1858, yet he had 
neglected, as required by 8. 18, to obtain the consent 
of the Civil Court to the mortgage of the minor's estate : 
FOUND thatthe brother-gaurdian had acted illegally 
when mortgaging the plaintiff's share; and nRT, that 
plaintiff was entitled to recover 
property. i 

In this case the brotber-guardian had omitted to 
defend the suit which had been bionght on lus moit- 
gage bond, and had allowed the ‘pioperty to be sold 
under the decree; and the judyment-creditor, who 
became the auction-porchaser, as well as the person 
to whom the property was afterwaids conveyed, were 
both fully aware of those fncts; and in an agreement 
made by the guardian with the holder from whom 
plaintiff now sought to recover, there was a passage 
agreeing to indemnify purchaser against any Joss aris~ 
ing from any claim made by plaintiff. 


possession of his 


Desi Durr, the plaintiff, is one of four sons 
of Imrit Lall Sahoo, who died in December 
1868 (20th Magl 1270 F.S, or 61h Magh 1919 
Sumbut); he was at thot time a minor, and 
one of his brothers, Ramessur Dutt, obtained 
a certificate under Act XL of 1858, authoriz- 
ing him to act as mannger of the minors 
estate, with the powers conferred and limited 
by the Act, 

Imrit Lall was n trader, and after his death 
the business was continned by lis sons. 

On‘ the 14th July 1867 (Assar 1274) 
Ramessur Dutt, for himself and the plaintiff 
his minor brother, and the other two brothers 
Bissessur Dutt and Purmeswur Duit, geve 
a bond for Rs. 37,000 to Subodrn Bibee, 
paynble on the 30ih Poos 1275, or February 
1868 ; in which bond, as g security for the 
above amount, they pledged Mouzah Dhu- 
boonlian and a certain warehouse in Mouznh 
Shamsoodiupur belonging to all the four 
brothers. ‘The cousideration set out in tho 
bond is as -follows : Ist, a sum of Re 2,500 
due ou account current extending from 24th 
Assin 1928 S. (18th October 1866) to date 
of the bond: 2ud, of Rs. 27,500 ong necoifat 
of bills discounted by Subodra Bibee, who 
carries on busiuess as a banker at Patna, 
under the style of Rumkishen Futteh Chund, 
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the said bills having been dishonored on pre- 
seniation in Calcutta ; and 3rd, of the sum 
of Rs. 7,000, being the amount due to vari- 
ous parties on account of dishonored bills, 
for which they were suing the obligors. 


No question has been raised ag to the due 
execution of the bond, or the existence of 
the debts therein mentioned. 


Subodra Bibee sued all four brothers on this 
bond, treating it as a mortgage bond. No 
defence wns made on behalf of the plaintiff 
by his guardian, nor by any of the other 
brothers. The suit wns consequently taken 
as undefended, nnd n decree obtained on the 
28th March 1868, directimg a sale of th: 
mortgaged property. 

The property was accordingly put up for 
gale under the decree and bought by Subodra 
herself on the Ist June 1868, through her 
gomastah Gopee Lull, who has been made 
a defendant in this suit. 

On the 16th November 1870, Subadra sold 
the purchased property and her outstanding 
Mr. 
Cosserat, who had already purchased the 


rights under the decree to L wis 
indigo factory in Mouzah Dhubonlia, from the 
four brothers (the plaintif being repre- 
Dutt) 
under a conveyance dated 9th January 
1868. 


Debi Dutt having attained majority, now. 


sented by his guardian Ramessur 


gues to recover possession of his share of 
the property from Mr. Cosserat, upon the 
ground that it was illegally mortgaged by 
his brother and guardian, and that notwith- 
standing the proceedings and sales which 
subsequently took place, he has a right now 
to regain possession of his estate, 

Tho Subordinate Judge held that the snit 
was not maintainable, on the ground that the 
pħintifewas by his guardian a party to the 
suit on the bond instituted by Subodra Bebi, 


and that Sections 2 and 3 Act VIII of 1859 | huve to decide is whether the 


ment iu that suit, especially, as he does not 
allege that the bond was a fraudulent one. 


Without going at length, however, into the 
general question how ‘far a minor is bound 
hy a decree made agaiust his guardian dur- 
ing his minority, we think it clear that in 
this case the plaintiff wag entitled to bring 
the fråsh suit for the purpose of asserting his 
rights, and that ns against the present defend- 
fi .was the Only effectual remedy 
If his object had 
merely been to reverse or nlter the judgment 


ants 


which he,eguld pursue. 


tu the former suit, it is possible that an 
upplication for @ review would have an” 
swered his purpose. But the plaintiffs 
object was to unrip transact s which formed 
no part of the proceedings in the former 
suit; and ag against Ramessur Dutt, who 
merely acted in that suit as the plaintiff's 
guardian, and as against Mr. Cosserat who 
had nothing whatever to do with the former 
suit, it is obvious that any application for 
the review of the proceedings in that suit 
would have been utterly ineffectual, and 
that as against these persons the plaintifi’s 
only remedy was the one which he has 
adopted. His contention and his interests in 
this suit are not identical with. but directly 
opposed to, those of Ramessu: Dutt. 

He says that Ramessur, acting professedly 
ns his guardian, hns been dealing with 
his property iu n way which the law expressly 
forbids, and that, in consequence of his 
having so dealt with it, and xlso in conse- 
quence of certain legal proceedings if which 
Rumessur hns improperly aequiesced, his (the 
plaintifi’s) share of the mortgaged property 
has wrongfully come into the hands of Mr. 
Cosserat, and his object is to release his 
share of tha property from the position in 
which it has been placed by the wrongful 
acts of his guardian. 

The first question, therefore, which we 


defendant 


bar auy other remedy thau a review of judg- | Ram ssur was ac ing illegally when he mort- 
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gaged the plaintiffs share by the derd of 
July 14, 1867. 
appointed guardian of the plaintiff under Act 
AL of 1858, and that he never obtained the 
sanction of the Judge to the mortgage, as by 
Section 18 of tliat Act he was bound to do. 
The words of that Section ure—* no sych per- 


lc is admitted that lhe was 


gon ”(3.e., guardian of the estate unger a tertifi- 
cate granted under the Act) shall have power 
to sell or mortgage any immoveable prperty, 
or to grant a lease thereof for pny period 
exceeding five yenrs, without an order 
of the Civil Court previonsly obtained.” 
The anme words are usel in Section 14 
Act XXXV of 1858, limiting the powers of 
a manager of ahus estate, nnd it was 
held by Mr. Justice Phear and Mr. Justice 
‘Ainslie in a case 1eported in XIX W. R, 
163, that, after the passing of that Act, no 
manager de facto or de jure can have 
power .to do that which the Act forbids. 
In XXIV W. B.,'46, there is n decision 
of Mr. Justice Macpherson and Mr. Justice 
Lawford in an appeal, in which the only. 
question was the effect of Section 18 Act XL 
of 1858, and it was held that a sale made by 
& guardian without authority from the Court 
was invalid, even though the pu: chaser had 
acted honestly nnd paid a fair price. 

On the other hand, a case was relied upon 
by the defendants in XXI W. R., 77. 
decided by Mukby and Mitter, JJ., from 
which it would appear that those learned 
Judges considered that a mortgage of a 
minor’ property by his guardian withour 
the consent of the Court was a mere irre: 
gulority. But we bave consulted Mr. 
Justice Markby who delivered the judgment 
in that case, and who informs 
although the word “irregularity” might 
have been used, it was by no means the 
intention of the Court in that case to treat 
the conduct of the guardian in mortgaging 
his ward’s property without leave of the 
Court as any other than a direct breach of 


us that, 
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the law ; and we find ulso that before Mr, 
Justice Macpherson and Mr. Justice Law- 
ford delivered judgment in the case, XXIV 
W. R., 46, they also consulted Mr. Justice 
Markby and Mr. Justice Mitter, and that 
the judgment in the latter cuse was given 
with their express concu:rence. 

The ground of the decision by Justices 
Markby and Mitter in XXII W. R., 77, 
was that events had subsequently traus- 
pired iu that case, which induced the Court 
to hold that the mortgage, though improper 
aud unauthorized in the first instance, ought 
to stand, more especially as in the suit which 
was afterwards brought upon the morigave 
deed, and in which a decree was obtatued, 
the minor himself was properly represeuted. 
Their decision, therefore, will be found not to 
conflict with the view which we take in the 
present case. 

In thie case we are of opinion that in 
morigaging the plaintifl’s share without the 
sanction of the Court, the defendant Rames- 
sur was undoubtedly dealing with hig 
ward’s property in u way which the law 
forbids, ond that in not defending the suit 
brought upon the mortgage bond and allow- 
ing the property to be sold under the deci eo, 
he was improperly sacrificing his ward’s 
interests, 

Subodra Bibee, the mortgngee, took the 
mortgage, carried on the suit, and purchased 
the property with full knowledge of Rames- 
sur’s conduct; aùd the Mr. 
Cosserat had also notice that Ramesgur 
hud been dealing with his brother’s property 
ina way unwarranted by law, because jt 
appears that there was an agreement dated 
the 5th February 1868, made by Bisses- 
sur, Ramessur, and Purmessur with Mr, 
Cosser at, reciting that Rumessur had heen 
appointed guardian of his minor ebroth&r 
Debi Dutt, and that he, os such fuai dian, 
and for himself, together with his other two 
brothers, had, on 9th January 1868, sold the 


defendant 
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Dhubonlia Indigo Factory to Mr. Cossernt. 
The agreements then goes on to indemnify 
the purchaser, specially in respect of any 
claim that might be thereafter put forward 
Deli Dutt, 
geverally in respect of any other claims. 
Coxsernt 
must at least have understood that in pur- 


by the minor brother and 


This document shows that Mi. 
chasing the minor’s property he was on 
dangerbus ground, and having this know- 
ledge, he was bound to satisfy himself that 
the mortgage bond had been duly executed 
under the nuthority of the Civil Court ns 
required by law. He cnnnot say that’ he 
was a boné fide purchaser for value without 
had 


Ramesstr Dutt’s power of dealing with his 


notice, for he certainly notice thnt 
ward’s property was only such as a guardian 
appuiuted under Act XL of 1858 could 
exercise, and he was therefore bound to 
mortgage had ever 


been sanctioned by the Court. 


inquire whether the 


As a purchaser from Subodra he could 
take no better title than she lind, and unles» 
the decree protected her title it does not 
secure his. But she cannot be protected by 
the decree. She knew from the flist that 
Ramesgsur liad acted in a manner unautho- 
rized by law ; she knew that the suit on 
the mortgnge bond had been undefended, 
nnd further, thas notice of that suit hud not 
been given to any one but to those whose 
of the 
minor. But then it was urged very strongly 
by the defendant's pleader that, if the debts 
for which the bond of the 14th July 1867 
was given were debts due by the father, or 
all the 
brothers in carrying on a business which 


interests were opposed to those 


if they were debts incurred by 


they had a right to carry on for at the risk 
of the plaintiff, Ramessur would have been 
j@stifiedin giviug a simple money bond at 
reasonnble interest for the payment of those 
debts, and that upon that hond a decree might 
luve beeu vbtuiųned by the bond-holder, aud 
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tle property in question sold under that decree. 
It was then argued that the instrument 
of the 14th July 1867 was orly a bond 
of this description, with a mortgage of the 
property in question superadded by way of 
further security ; that the suit wus founded 
upon the personnal obligation of this bond 
that 
consequently the defendant had a right to 


us well as upon the mortgage security ; 


sever ®ng portion of the instrument from 
the other gnd to insist that there was quile 
-ufficient cause of action to support the 
decree without the morit- 
gage But 
assuming, for the purposes of argument, 


reference to 
portion oê the transaction. 
that in this instance ffe “wortgagee could 
hove severed one portion of the instru- 
ment from the other (which is at lenst 
doubttul), and that she could have sued upon 
the deed of July 1867 as a simple money 
bond, aud obtained a decree in that suit, 
nnd sold the plaintiff's share of 
property, is, that in potnt 
of fact she has not adopted that course. 
She hus 


mortenge bond. 


the 


the nuswer 


sued upon the instrument as t 
She has obtained a decree 
upon it as u mortgage bond ; the decree ia 
if 


sued merely upon the personal 


such ag she could not have obtained 
she had 
obligation, and it was under that decree 
that the property has The 
therefore, cannot now change 
the nature of that 
of the decree, for the purpose of placing 


been sold. 
defendnnts, 
suit, or the form 
themselves as purchasers under that decree 
in o differeut or better position ; and us we 
find that Subodra and Mr. 
both affected with 


unproper conduct, we consider that the 


Cosserat were 
notice of Ramessur’s 
plaintiff ig entitled to succeed in this suit 
as against all the defendants, and to recover 
possession of his share from Mr. Cosserat, 

The appeal must, therefore, be allowed 
with costs, and interest as usual payable by 
the respondents who have appeared ; and 
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the plaintiff must be declared entitled to 
recover the property in suit, with costs 
bearing interest at 6 per cent. per annum 
from date of decree of the Lower Court 
payable by Ramessur Dutt Sahoo, Subodra 
Bibee and Mr. Cosserat. 


The 9th June 1876." 


e e 
Present: . 


The Hon’ble W. M arkhy artd, Romesh 
Chunder Mitter, Judges. 


Evidence of Survey Map® Loss of Title by 
Non-possession, 
a 


Case No. 477 of 1875. ° 


Special Appeal from a decision passed by 
_the Judge of Zillah East Burdwan, 
dated the 16th December 1874, reversing 
a decree of the Officiating Moonsiff of 
Chowhee Culna, dated the 29th November 
1878. 


Prosonno Chunder Roy and others 
(Plaintiffs) Appellants, 


Versus 


The Land Mortgage Bank of Indian Limited 
aud others (Defendants) Respondents. 


Mr. È. E. Twidale and ‘Baboo Grija 
Sunkur Mujoomdar for Appellants. 
kad 


é 
Baboos Bhobany Churn Dutt and Kashy 
Kant Sein for Respondents, 


Where a plaintiff claimed to be holding certain lands 
under two putteea; and the defendants contended that 
plaintiff's possession extended only to the cultivated and 
not to’the uncultivated plots of the said lands; but the 
survey map showed that the land in suit fell within 
plaintiff's area, and that it was distinguishable from 
other lands falling within the same boundaries which 
had been specially reserved by the} talookdar; HELD, 
that though the testimony of a survey map waa not con- 

e 


a 
+ 


clusive, it should not be disregarded unless there was 
clear and direct evidence to the contrary. 

It having been pleaded in this case that plaintiffs had 
not actually occupied the land in suit, HELD, that 
Courts should be very careful before holding that title has 
been lost merely by nou-possession, 

In this case we feel bound to reverse the 
the District Judge. The 
matter at issue between the parties was a 
The  plaintiffa alleged 
that they held two puttees, Bashudebpore 
and Bistupcre, and that the land in dispute 


judgment of 


very simple one. 


was included within those puttees. The 
defendants’ 
were demised to the plaintiffs exclusive of 
puteet and danga lands ; iu other worda, 
that they had a lease of the cultivated lands 
and not of the uncultivated lands. The 
Judge, in the first instance when the case 


case was, that thoge puttees 


was before him on appeal, remanded the 
suit for the trial of an issue which sub- 
stantially raises that question, and another 
issue which raises the questiou of limitation. 
The Moonsiff, relying chiefly upon the survey 
map, found that the lands in dispute were in- 
cluded within the ambit of these puttees, aud 
were also part of the lands let to the plaintiffs. 
The Judge, upon the case coming before 
him again on appeal, reversed the decision of 
the Moonsiff, but upon grounds which appear 
to us altogether unsatisfactory. The Diatrict 
Judge says in the first place that “ the 
“evidence of the plaintiffs’ witness Koo- 
“muruddin shows that these lands lie to 
“the north of the plaintiffs’ puttee lands, 
“ that is, outside tbem.” Now it has scarce- 
ly been contended before us that that is a 
right construction of this witness’s evidence. 
What he really says is this, that he does 
not know the disputed lands, but that a 
certain danga (which other witnesses show 
to be aportion of the disputed land) lies jn 
the northern field of the plaintiffs® puttee, 
Therefore, that part of the District Judge’s 
judgment proceeds upon a misapprehension 


of what this witness stated.@ It is next said, 
63 
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ihat “the Janda were demarented at the 
Government survey in 1855 with the puttees, 
and that the talookdar at that time made no 
objection, and that “ the plaintiffs’ posses- 
sion was admitted ;” but the District Judge 
says, “ that does not show conclusively that 
he (i. ¢., the talookdar) gave up his title to 
them.” It is however not n question whether 
or no the talookdar gave up his title. The 
question’ is, whether he had alieudy granted 
these lauds by a lease to the plaintiff; nud 
the survey map was excellent evidence for 
the purpose of showing that that had been 
done, because it appears upon the survey 
map that certain chucks hag been retained 
by the talookdar out of these two puttees,’ 
but those are specified, and thé Ameen’s 
report shows that the Jand ‘now in dispute 
is not included in either of those chucks. 
Of course the District Judge is perfectly 
right in saying that the survey map is not 
conclusive. But unless there is clear evidence 
to the contrary, he ought certainly to have 
acted upon the survéy map, supposing the 
survey map to be, asit isin this case, dis- 
tinctly in fuvour of the plaintiff. Then the 
next paragraph of the District Judge’s 
judgment is one which is extremely diffi- 
cult for a Court of Appeal to deal with. 
The District Judge waa there treating of 
a matter which in a case of this kind always 
requires to be haudled with very consider- 
able care,—namely, that of possession of land 
which has been lying uncultivated fora 
very considerable period. It was uo doubt 
competent for the District Judge, if he 
came to a clear conclusion upon the evidence 
that the plaintiff had had no possession 
whatever, had exercised no acts of owner- 
ship whatever over these lands for a period 
of more than twelve years, to hold that he had 
` loft his title. 
in several cases, amongst others in the very 
case in 23 W. R, which was quoted to us by 
the pleader for ¿he respondent, in cases of 


But as has been poiuted out 
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this kind great care must be taken before 
holding that the title is lost merely by non- 
possession. The District Judge comes to 
no clear conclusion upon that point. It is 
thrown in as an observation that the evi- 
dence of possession within twelve years is 
not suficient, but it is found that the plain- 
tif has been trying to settle and eultivate 
these lands for & considerable period; which 
seems &carcely consistent with the observa- 
tion, In fact in all these respects the 
judgment ofthe District Judge is so unsatis- 
factory that the pleader for the respondent 
did not even contend that it could stand as 
it is, and confined himself to asking the Court 
to remand the case ngafh, hat is to any, to 
have it heard a fifth time, for this is already 
the fourth hearing. We do not consider it 
to be our duty to remand this case again. 
We think that if the case be really looked at 
there is nothing upon which the Court 
below would be justified in departing from 
the clear statement of the survey map, or in 
finding that the plaintiff has lost his title 
simply by non-possession. ‘The survey map 
clearly shows that the plaintiff was then 
treated as the holder of these lands. There 
is really nothing as regards title to put 
against that ; ands regards possession, tho 
evidence is not in any way disbelieved by 
the Court below, and in a case of this kind 
we think that itis sufficient to prevont the 
title being lost. We therefore do not con- 
sider it necessary to prolong the litigation 
by a further remand. We thivk nodourt, 
if thecase were properly.tried, could conte 
toany other conclusion than that come to 
by the Moonsiff. Therefore, we restore the 
judgment of the Moonsiff and reverse the 
decision of the District Judge, and give tlie 
plaintiff a decree for possession with costs in 
the Lower Appellate Court and in this 


Court. 
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The 10th June 1876, ' 


, Present : 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Suit for Possession— Ejectment by Auction- Pur- 
chaser— Encumbrances on Estate—Limitition, 


"w 


Cuse No. 807 of 1874. 


Regular Appeal from a decisiqn passed 
by the Judge of Midnapore, dated the 
25th August 1874. 


Ram Dyal Khan, Ramessur Khan, Ram 
Bromho Khay’ akas Bhooloo Bahoo, Ram 
Taran Khan, Mungul Chand Bangally. 
Panna Lall Lobåta, and Ram Coomar Dutt 
(Plaintiffs) Appellants, 


VErsUus 


- Rajah Ojoodhya Ram Khan (Defendant) 
Respondent. 


Mr. Kennedy and Baboos Umbica Churn 
Bose and Bhoyrub Chunder Banerjee 
for Appellants. 


Messrs. Woodroffe and W.-C. Bonerjee, aud 
Baboo Boydonath Dutt for Respoudent, 


Plaintiffs are representatives of a person who in 
1818 received a hereditary estemraree mowroses lease 
from the zemindar. The estate was sold for arrears in 
1887, and bought in by Government who, however, 
restored the estate to the zeminda with all its encum- 
brunces, whereof plaintiffs’ mowrosee lease was one, 
Planntiffgs predecessor in title accordingly recovered 
possessiĝn of the land under that lease, While he was in 
possession, another person took possession of the estate 
by purchasing the rights of a mortgagee, in whose favor 
the zemindar had executed a bond; and that person 
fraudulently and collusively arranged a sale of the 
estate for arrears of revenue in such a way as to ensure 
its being bought, fres of all encombrauces, by a fouth 
party, Plaintiffs’ predecessor in title was dispossessed 
by this parson, and could not recover possession, because, 
so long as the sale for arrears held good, it extinguished 
the estemraree lease. But the zemindar coming to 
know of the fraud by which theee results came about 
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| ousted. Plaintiffs now sue for a recognition of their 


status by the zemindar, 

HeLD that, plaintiffs have aright to call upon the 
zemindar to restore them to their tenue as one of the 
encumbiances existing at the time of the sale. 

HELD, also, that, if such a right as that claimed by 
plaintiffs exists, it cannot be barred by lumitation. 

(This cage, which closely resembles No. 808 of 1874, 
differs from it in this respect; that after the restoration 
of the estate to the zemindar in 1840 plaintiffs took pos- 
session of their old rights under him: jand the fraudulent 
anle took place while they were in possession. ) 


Markby, J—Tuis was a suit in some 
respects similar to that to which Regular 
Appeal No, 308 of 1874 relates. There ig, 
however, at least one very important distinc- 
tion betweeu theetwo cuses, and it is unfortu- 
nate that the Vakeels in the Court below 
admitted that the judgment in that suit 
governed this also, and that the District 
Judge adopted this view. 

This case was also disposed of in the 
Court below upon the settlement of issues, 
and in this case, as in the Jast, there is a 
difficulty about discovering upon what cause 
of action the plaintiff really relied in the 
Court below. It has therefore become 
necessary, in this case algo, for the plaintiffs to 
state their case and that case is as follows :— 

The plaintiffs are the sous of Sreemunto 
Lall Khan, the son of Chooney-Lall, together 
with certuin other persons, All the plaiutiffs 
claim the propeity in dispute either by descent 
or by purchase from Chooney Lall Khan, 
who, they say, on 24th Bysack 1225, e., 
about the year 1818, took a kaimee istemrari 
lease of the land in suit at a fixed jumma 
of 1,189-10-7 ; the tenure was hereditary, 
and Chooney Lall held possession till hig 
death. After his death Sreemunto Lall 
took possession, and whilst he was in pos- 
session the zemindary was put up to sale 
on the Ist September 1837, for arears of 
Government revenue and was purchfsed by 
Government for one rupee. The Govern- 
ment, although this sale was not set uside, 


sued the person who came in by them, and got him , gave back, on the 22ud Julyel 840, the estate 
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to the Rajah, subject to all the incumbrances 
which existed previously to the sale for 
arrears of revenue, whether those incam- 
brances had been by reason of the Govern- 
ment sale previously destroyed or not, 
Accordingly, Sreemonto Lall recovered pos- 
session of the land in dispute on the abové 
date by virtue of his istemrari lense, and he 
held it with all the rights and advantages 
which had been granted by that lease as 
well as subject to all its conditions, so that 
in point of fact what was done amounted to 
a new grant. During the time he was thus 
holding possession, Mr. Abbott took posses- 
sion of the zomindary by purghase of the right 
of the mortgngees under a mortgage executed 
‘by the zemindar in favor of Ashutosh Deb 
and others, and having privately arranged 
to sell the zemindary to Mr. McArthur, and 
to secure to the latter a property free of all 
the incumbrances, and settlements created 
by the former zemindar, they both colluded 
together without the plaintiffs’ knowledge, 
aud with a view to deprive the plaintiffs and 
the Raja defendant of their rights and 
interests by means of fraud, Mr. Abbott in 
collusion with Mr. McArthur suffered the 
Government revenue of the zemindary to 
full into arrears, and thus collusively and 
fraudulently brought about the illegal auction 
snle of the zemindary in the Collectorate on 
the 29th April 1848, when it was purchased 
by Mr. McArthur. On the strength of the 
title acquired by Mr. McArthur under the 
provisions of Act I of 1845, ho dispossessed 
Sreemonto Lall of the property claimed. 
Afterwards, upon the death of Sreemonto 
Lall, the plaintiffs became his representatives, 
aud as they were not aware of the irregulari- 
ties and fraud connected with the above 
anetion-sale, they brought a suit No. 65 of 
1859, iwthe Principal Sudder Ameen’s Court 
in this district against Sidi Nozzur Ali 
Khan and others, who were then in posses- 
sion of the zempndary by virtue of purchase 
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from the aforesaid auction-purchaser, for 
recovery of possession of the disputed 
mehals, on the allegation that Sreemunto 
Lali had been forcibly and illegally dispos- 
sessed, inasmuch as his tenure could not 
be extinguished under the provisions of 
Act I pf 1845, but the suit was diemissed 
by the late, Principal Sudder Ameen, Mr. 
Davidson, on the 13th March 1860, on the 
groundeamongst others that the auction-pur- 
chaser had the right to eject the subordinate 
malguzardars. 

Subsequently the zemindar defendant, 
Ajudhia ‘Ram Kan, being aware of the 
fraud and artifice by which the above 
revenue sale had been Weotfght about, insti- 
tuted a suit in the Civil Court in this dis- 
trict against the parties who were then in 
possession, viz., Sidi Nuzzur Ali Khan and 
others, for recovery of possession of the 
zemindary with mesne profits by setting aside 
the said fraudulent sale. And the afore- 
said artifice, machination, fraud and collu- 
sion being satisfactorily established in the 
opinion of the late Judge, a decree was 
passed in favour of the Raja on the 29th 
September 1866, for possession with mesne 
profits, and the above fraudulent auction- 
sale was set aside. The said decree was 
affirmed by the High Court on the 4th 
September 1867, and has become final. 
The Raja having taken out execution of 
the above decree finally recovered posses- 
sion of the zemindary on the lith July 
187]. The second sale for arregrs of 
Government revenue was also not set*aside, 
but the Court held that it was fraudulent, 
and therefore that it could not create an 
estate which could be set up against Oju- 
dharam; and when Ojudharam recovered 
possession in 1871, then, inasmuch as the 
sale of the property in 1848, by which 
Ojudharam was ousted from possession, was 
n sale for arrears of revenue, the provisions 


| of Section 29 of Act lof 1845 are appli- 
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cable, and the plaintiffs have a right to call 


upon the defendants to restore them to their 
tenure as being one of the encumbrances 
existing at the time of sale. 

The Counsel for the defendants objected 
to the plaintiffs’ being allowed to set up 
this case upon the general ground stated in 
the last case, and also thnt the plaintiffs 
were bound to state the particulars of the 
arrangement upon which they rely, gnd the 
terms upon which the tenure was restored ; 
thnt the plnintiffs are also bound 4o allege that 
the rent of the tenure had been paid. ‘The 
defendants also further qpntended that the 
claim as now put was disposed of by the 
suit of 1859, or teat at any rate if not dis- 
posed of, that the plaintiffs ought then to 
have put it forward and obtained a decision 
upon it, 

I need not repeat the reasons why I con- 
sider that the first of these objections cannot 
prevail. For the reasons stared in the judg- 
ment in Regular Appeal No. 308, I do not 
consider that the plaintiffs are prohibited by 
law fiom raising any of the questions which 
they uow seek to iaise or making any of the 
allegations which they now seek to make, 


As to the objection that the plaintiffs are 
bound to state the particulars of the arrange- 
meut upon which they base their claim, it 
is to be observed that the plaintiffs state, 
and offer to prove, that Sreemunto Kinn 
actually got into possession of his tenure, 
and held it for n cousidernble period The 
documents relating to the artungement were 
not filed, in this suit probably, becuuse they 
were filed in the other. I do not, however, 
consider the plaint to be bad, becnuse the 
arrangement is not more fully set out, but I 
think the defendants may reasonably require 
the plaintiffs to state upon what documents 
they rely, and require them to file those docu- 
meuts or such copies thereof, as they intend to 
rely upon at the trial: of course the defend- 
ants will also be at liberty to sequire any, 


amendment of the issues they may deem 
necessary, As to the payment of rent there 
cnn be an issue upon that point if it is 
desired, and the Court helow will decide at 
the trial upon whom the onus of proving 
that issue lies and what is the effect of that 
issue not being proved. 

As to the objection that the claim of the 
plaintiff was disposed of by the suit of 1859, 
or that if not disposed of, it ought to have 
been put forward in that suit, it seems to 
me that the cause of action as now stated 
did not then exist, That wns a suit to 
œ ntest the auction-purchaser’s right under 
n revenue sale, This is n suit to enforce 
the rights of a tenure-holder aguinst the 
original proprietor who has recovered pos- 
session. , 

With regard to the question of limitation 
upon which alone the District Judge appears 
to have dismissed the suit, it does not appenr 
to me that the suit can at this stage be dia- 
The plaintiff,’ 
cuse, shortly stated, is that they were ousted 
by the purchaser under a revenue sale, thnt 


missed upon that ground. 


the defaulting proprietor was restored to pos- 
session in 1871, and that he consequently 
acquired the estate sulject to their tenure 
to which therefore they have aright to be 
restored. That right, if it exists, cannot be 
barred by limitation, 

In my opiuion, therefore, the decree of 
the Lower Court dismissing the suit ought 
to be set aside, and the suit remanded to the 
District Judge. of Midnapore for rerrial, 
The costs hitherto ineurred in this Court 
und the Court below will abide the result, 

Mitter, J.—I concur. 
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‘The 12th June £876. 


? e, p S oE ai 
Present :, | 


The Han’ble Sir Richard Garth, Kt., 
Justice, and W. Ainslie, Judge. 


Chief 


Khas Possession Plaintif bound by his Claim— 
r Evidence. 


a F 


Appeal under Section 15 of the Letters 
Patent, preferred on the 6th of April 

i 1876, against the decree of lhe Howble 

„F, A. B. Glover, ong *of the Judges 
of this Court, dated the 15th of March 
1876, in Special Appeal No. 1608 of 
1875, 


Gunee Gazee Defendant (Special Respon- 
dent), Appellant, 


versus 


Anundo Chunder Chyndra, Plaintiff (Special 


Appellant), Respondent. 


Baboo Gopal Lall Mitter for Appellant. 


Baboo Nil Madhub Bose for Respondent. 


t 


Where a plaintiff sought to obtain khas possession of 
a property which he declared he had leased to defendant, 
but for whioh defendant had ceaged to pay him rents; and, 
having filed a decree given aga:nst himself in a former 
suit, obtained a remand order from one of the Judges of 
the High Court: HKLD by a bench of the Court that 
the decree against plaintiff in a former case did not 
bin the defendants in this one; and that the plaintiff, 
having elected to establish the falsehood of the claim 
set up by the defendants to the land in suit, and having 
failed to do so, the remand order should be recalled, and 
the case dismissed. @ 
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The «question was raised in. this suit, but left-unde 
cided, whether the decree filed by pla:mtiffa in this case 
ought to have been received as evidence at all. 


Garth, C. J.—Tue plaintiff in the pre- 
sent suit, as I understand, alleges that in 
1868, he let the property iu suit to the 
defendant ; that the defendant paid him rent 
for a time, ‘but ‘after that for three years he 


paid him no rent at all, and denied his title. 


He, thefefore, now brifigs this suit to recover 


khas possession of the land, which he let 
to the defendant in 1868. 

Now all these statements made by the 
plaintiff are substafttinlly found by the Lower 
Appellate Court to be false. That Court 
snys in effect that the plaintiff has entirely 
fuiled to prove his oase. 

‘ Then it is eaid, that the Lower Appellate 
Court was wrong in rejecting a decre which 
was made in 1867, in a ‘suit brought by a 
third party against the present plaintiff in 
respect of these very lnnds, * 

Now, even if the proceedings in that suit 
were admissible in this suit at all, I fail 
see how they could properly be used effec- 


to 


tually as against the present defendunts. I 
consider that the plaintiff ought to be bound’ 
by the course which he has thought fit -to 
take, 

He has failed to make out a. prima facie 
case, aud it hng not even been thought neces- 
sury to call upon the defendants for an 
answer: I therefore fail to see how this 
decree, which was obtained in a suit brought 
against the plaintiff in 1867, and ew hich 
appears to have been unsuccessful, ought 
properly: to have’ any weight ' whatever 
against: the defendants, or could possibly: 
make the plaintiffs case, as set up in his 
plaiut, any better. 

I should add, speaking for myself, that I 
consider it extremely doubtful, whether this 
decree was ndmissible in evidence at all in 


this suit. That question, wliich is an import- 


aut one, mêy possibly at some future’ time’ 
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he considered by the Court; but for the 
purposes of this case it is not necessary to 
decide it, because the Moonsiff has, in fact, 
admitted the decree in evidence, and the 
Additional Judge, as I understand him, has 
not rejected it, but he considers that it ought 
not to be binding as against the »present 
defendanta, What he says- iẹ supposing 
that the subject-matter of ‘that suit was 
identical with the subject-matter Of this, 
I do not see how the decree of .1867, ought, 
under the circumstances, to affect the defend- 
ants here. I also fail to see how it should 
affect the defendants, 7 

Tam therefore of opinion that the remand 
order of Mr. Justice Glover should be set 
aside, and the appeal to the High Court @is- 
missed with the costs of both henrings. 

Ainslie, J.—It seems to me 
whether this decree of 1867 be 
ted in evidence in this case or not is wholly 
The plaintiff had been defeated 
by the defendant in the former rent suit in 


that, 
admit- 


immaterial, 


which the defendant set up the title on which 
he now relies, He comes into Court to assert 
his title against the defendant, and to recover 
possession of the property from him. It 
was open to him to do so in various ways. 
He elected one particular way, which was to 
establish the falsity of the clnim set up by 
the defendants, by proving that-the defend- 
ants entered 
which were wholly inconsistent with that 


Into engagements with him 


claim. In respect of the proof of those 
engaggthents this decree is absolutely value- 
less. 

The Judge hns found on-oral evidence that 
the plointiff has altogether fuiled to make out 
the case which he set up, aud it seems to me 
that he could, under the circumstances, do no 
otherwise than dismiss the suit. 


The 12th June 1876. 
Present: 


The Howble W. Markby and Romesh 
< Chunder Mitter, Judges. 


Secondary Evidence—Limitation. 
Case No. 606 of 1875. 


Special Appeal from a decision passed by 
the Judge of Zillah East Burdwan, 
dated the 3lstof December 1874, a frm- 
ing the decree of the Second Moonsiff 
of that district, dated the 22nd of July 
1874. 


M ussamut Sadeeroon Nissa Bibi and others 
(Plaintiffs) Appellants, 


VETSUS 


Sreemutty Shourubby Debea (Defendant) 
Respondent. 


Moonshee Serajool Islam for Appellants. 
Baboo Rash Behary Ghose for Respondent. 


Where a person’s claim to some property rested on & 
hita which had been executed in ber favor by the bro- 
ther of the parties who contested her claim to that pro- 
perty; and the hiba had not been made over to her 
because it related to various properties of which the 
propeity claimed bv her formed only a portion; and 
one of the defendants, whom she had called on to 
produce the hiba, had failed to do 80, HELD, that plaintiff 
was entitled, under s. 65 of the Evidence Act, to procure 
secondary evidence of its contents; and, having done 20, 
to get the decree which the first Court had given her, 
and which the High Court now refused to set aside. 

The presumption arising against the owner of a 
right, which has been allowed to lie dormant for four 
years, may be rebutted by evidence of unquestionable 
ownership in the first instance, backed by limitation 
running on for twelve yeara. 


Tars case, when it originally came before 
the Court, was no doubt one of some difficulty, 
beenuse the plaintiffs, who were the uid- 
doubted heiresses of their father to whom 
this property lind originally belonged, called 
upon the defendant to prove her tifle ; and 
one step in the proof of her title was that 
her vendor, Heroo, who was the brother or 
the plaintiffs, had obtaineds ay property 


, 
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by a gift from his father in his father’s life- 
time ; aud inasmuch os the defendant was 
only a purchaser of a very small portion of 
the land comprised in the hiba, she was not 
But there 
was this circumstance in her favour that the 
plaintiffs, although their father had been 
dead 11 years, had never made any attempt 


in possession of that document. 


up to this time to assert their right as 
heiresses to this property. 

The Moonsiff dealt with the case in this 
‘way. He keeps this last mentioned fact 


in view when dealing with the evidence, 
but nevertheless snys that, inasmuch as 
the plaintiffs were undoubtedly the heiresses 
of their father, and as their father had died 
within 12 years, they would be entitled to 
get possession, unless the defendant could 
make good her defence of a hiba from 
Afzul to Heroo ; and that was In our opinion 
the correct way of dealing with this case, 
The defendant had not succeeded in her 
attempt to procure the production of the 
hiba, and the Moonsiff proceeds to give his 
reasons for considering why the defendant 
was at liberty to give secondary evidence 
of the contents of the biba. Monsoor, who 
was a defendant in this case, had been 
He lad not done 


so, and the Moonsiff gives his reasons why 


ordered to produce it. 


he considered that there had been n hiba ; 
aud that the hiba had been 
certain arbitration proceedings ; aud believing. 
as he did, that the hiba existed and was in 


acted on in 


the possession of Monsoor, he allowed secon- 
dmy evidence to be given of it: and even 
if there was nuy doubt whatever as to 
the sufficiency of the case so made for 
the admission of secondary evidence, the 
course taken by the Moonsitf is justified by 
Section 65 of the Evidence Act which Mr. 
Justice* Mitter pointed out in the course of 
the argument, and which provides that 
when the purty offering’ evidence of the 


contents of n@locument cannot, for any 
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reagon not arising from his own defanlt or 
negleet, produce it in reasonnble time, then 
This case 
Then 
that two 


he can give secoudary evidence. 
is fully covered by that provision. 
the Moonsiff goes on to show 
thoroughly relinble witnesses gave evidence 
with regard to the contents of the hiba and 
that these persons had the knowledge of its 
contents. The Moonsiff also made a good 
many 8ther obserrattons in the cass for the 
purpose of strengthening what I have nl- 
ready mentioned as the substance of his 
judgment, 

With regard # the objection that was 
mnde that possession liad not passed 80 ng 
to muke this gift a valid one under the 
Mehomedan law, the Moonsiff says that, 
“this objection is not taken in proper time, 
‘ond no issue has been inised on the point 
“and neither party has adduced any direct 
“ evidence on this point.” 

It appenrs to us that, under the circum- 
stances of this case, the Moonsiff was quite 
justified in dealing somewhat stricily with 
the plaintiffs, If it was the intention of the 
plaintiffs, after this long period of time had 
elapsed, to call upon the defeudant to show 
that the hiba had been acted upon, it was 
their duty to give notice at the proper time 
that it would be necessury for her to direct 
her evidence to that poiut. 

Upon the whole, we think that the Moon- 
ejff’s judgment is thoroughly well-founded, 
both in law and in justice, and isa well 
reasoned one; and that judgment hes beeu 
in no way disturbed by the District Judge. 

In one point tha District Judge misappre- 
heuded what the Moonsitff’s judgment really 
wis. He seems to think that the Moousiff had 
come to the conclusion that the plaintiffs 
had not made a sufficient prima facie cuse 
to enable them to succeed on the ground of 
inheritance. The Moonsiff, on the contrary, 
clearly expressed his opinion that a sufficient 
prima facie caso lad been made aut by the 
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plaintiffs, requiring the defendant to make 
out her title ; and whnt the Moonsiff found, 
was that tlt title had been made out. This, 
however, in no way renders it necessary for 
us to interfere with the judgment of the 
Court below. The judgment of the Moonsifi 
has not been disturbed by the District.Judge, 
and we are quite willing to regt our judg- 
ment upon the judgment of the Moonsift. 
We dismiss the specif! appeal with tosts. 





The 17th June 1876. 
Present: a \ 
; ° 


The Howble W. Markby and ‘Romesh 
Chunder Witter, Judges. 
Decree on Arbitration Award—Separation sin 
Mess — Partition — Limitation — Commensality 
— Joint Responsibility. 
Case No. 413 of 1875. 


Special Appeal froma decision passed by 
the Subordinate Judge of Zillah Man- 
bhoom, dated the 10th of August 1874, 
reversing a decree of the Moonsiff of 
Chowkee Manbhoom, dated the 27th of 
March 1872. 


Jeebun Mundul 
Appellants, 


nand another (Plaintiffs) 


versus 


Nadyar Chand Roy (Defendant) 
Respondent. 


Baboo Bunsheedhur Sen for Appellant, 


Baboo Rash Behary Ghose for Respondent, 
f 


Whe two biothers sought to recover possession of 
what they alleged to be their share in some property in- 
herited jointly by them, through therr father, and by theii 
uncles, from a common ancestor, and relied on an 
arbitation award of 1863, whereon a dectoe had been 
based, which recognised thei: interest in the property; 
but defendants contended, firstly that plaintiff» claim was 
barred by limitation; and secondly that some antecedent 
action on the part of the plaintiffs thomselves had 
shown that they had regarded the property as belonging 
exclusively to the defendant's predecessor in title: mv, 
firstly, that although the decree of 1868 iecognised tho 
Separate 1ights of plaintiffs, yet, as plaiutiffs were mere 


} 


minors at the time, and no separation in mess actually 
took place, and the family property was treated by the 
members of the family as joint, until the year 1269, 
(A. D. 1862), the suié was not barred by limitation; 
but secondly that, os, in subsequent proceedings, the 
property in suit had been treated by all the members 
of the family as the exclusive property of defendant's 
predecessor in title, and plaintifs had taken no steps 
either to prevent its being mortgaged, or to prevent its 
sale in execution on foreclosure of mortgage, though 
they were aware of\both facts, the suit must be dıs- 
missed, 

Fouxp also, collaterally, that one of the plaintiff's 
biothers, who protested against being bound by the 
action of his uteiue'brother, had been living in com- 
-mensality with that brother, and had allowed him to 
act for him in executing a deed of sale, and in other 
respects : and HKLD that the protesting plamtiff was 
bound by the proceggings of his brother. 


Milter, J —Twu1s case was remanded to 
the Lower Appellate Court on the 31st 
March 1874, it having been then found that 
the judgment of the Lower Appellate Court 
Was erroneous on the matter of the consti uc- 
tion of an arbitration award, which was on the 
record as an exhibit on behalf of the plain- 
tiffs. 


has come to the same conclusion at which 


On remand, the Lower Appellate Court 


it arrived on the first occasion, and, differ- 
ing from the Moonsiff, it dismissed the 
plaintiffs’ suit. i 

. The plaintifs have preferred this special 
appeal, and when it was argued before us, it 
was contended that the judgment of the Lower 
Appellate Court wns erroneous, inasmuch as 
certuin decrees, which could not be legally 
treated’ as evidence in the case, were relied 
on by the Lower Appellate Court. 

We considered thant this objection was 
well-founded, and as the cense had already beer 
remanded once, we suggested to the parties 
that it would be better 
disposed of by us on 


be 
the 
very properly consented to that 


if the case 
the evidence, 
parties 
‘course, and the case has now been® argued, 
aud the evidence adduced by the parties 
has been lud before us. 

The question in this cascais whether the 
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plaintiffs are entitled to a certain share, 
namely, 3 annas and 4 gundas, of Mouzah 
Chakdoba. The plaintiffs’ allegation is that 
they are two out of five sons of one 
Golak Mundul. The 
cessor in title, Bungshee Mundul, was the 
eldest of these five sons. The plaintiffs 
allege that the share of all the sons of 
Goluk Mundul in this mouzah was 8 annas, 
the other 8 annas belonging to their uncles, 
the brothers of Goluk Mundul. The plain- 
tiffs therefore are entitled to two-tenths, 
that is, 8 annas and 4 gundas share, and they 
were in possession of this property through 
the . family 


defendants’ prede- 


the mannging member of 
Bangshee Mundul, until they were ousted in 
November 1867, when it was sold in exe- 
cution of a decree against Bungshee Munda! 
and purchased by the defendants, 

The defendants allege that Chakdoba 
was the exclusive property of Bungshiee 
Mundul alone; that the other members of 
the family never had possession of any 
share in this mouzah ; and that consequently, 
as it was the exclusive property of Bungshee, 
the plaintiffs were not entitled to any share. 

The defendants 
the plaintiffs’ claim was barred by limitation. 

It appears that, in the year 1861, there 
was a litigation betweeu the members of 
this family regarding this property. That 
was a suit brought by the plaintiffs’ uncles 
against the plaintiffs themselves and their 
brothers for the recovery of their ancesiral 
share in the family property, including 
Chakdoba. That suit was referred to 
certain arbitrators ; and the arbitrators 
came to the conclusion that Chakdoba was 
divisible amongst the members of the family 
according to their, respective shares devolv- 
ing upon them by ‘right of inheritance. 
Upon this award a decree was passed in 
1868 in favor of the uncles in conformity 
with it. Therefore, although, by that deci- 
sion, the plaintiffs and the deleudant are 


also contended that, 


not conclusively bound, because the plaintiffs 
and the defendant’s predecessors in title 
were arrnyed as co-defendants ‘in that case, 
yet, if there had not been anything else on 
the record, been 
justified in disregarding this decree. But 
there were subsequent dealings with this 
property, tọ which I shall presently refer, 
which substantially established that, not- 
withstanding that deeree, all the members 
of the family treated this property as the 
exclusive property of Bungshee alone. 

But before I refer to those transactions, it 
would he convenient here to dispose of the 
plen of limitation which was also relied upon 
by the defendants, With reference to that 
question, it appears to me that, although there 
was that litigation inthe year 1861, resulting 
in the decree of 1863, by which the shares of 
the different members of the family were 
defined and declared, yet no formal steps were 
taken by the parties to have their properties 
partitioned, and it ig evident from the evidence 
of both plaintiffs and defendants that, not- 
withstanding the decree, the different mem- 
bers of the family continued to remain in 
possession of different properties as they 
did previous to that decree, and nothing was 
done to carry out the directions of that 
decree, and the family property was never 
divided, 

We also find with reference to the ques- 
tion of separation in mess that in 1868, 


we would not have 


when that decree was passed, the plaintiffs 
were minora. The decree also treated thie 
plaintiffs and other brothers as representing 
one joint family. Then we have the further 
fact that the witnesses examined by the 
plaintiffs clearly depose to the fact, that 
separation in mess did not tnke place until 
the year 1269. Agninst that evidence, the 
defendante have not adduced anything which 
can be taken ns sufficient to rebut it. 
Therefore, on the question of limitation, we 
are inclined to held that the separation in mess 
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did not take place more than twelve: years 
before the institution of the suit, nnd that, 
notwithstanding the decree of 1863, the 
family properties were treated by all the 
members of ‘the family as joint. 

But as I have already snid that the 
plaintiff’ claim must fail unon the ground 
that the parties after the decree of 1863 
dealt with this property in such a way as 
would reasonably lead to no other coftclusion 
than this, that they acquiesced in the exclusive 
title of Bungshee. , " i 

It appears that, in the year 1865, one of 
` the plaintiffs, Jebun Mumdul, joined with 
Bungshee, and another member of the 
family, namely, Dirpo Narnin Mundul, in 
executing a kistbundee in favor of the 
defendant, Nadyar Chand. In that kistbun- 
dee, Bungshee mortgaged the whole of 
Chokdoba as security for the loan taken by 
him, and the property wns described as the 
A decree 
was obtained some time after upon that kist- 
bundee, and we find that in thé year 1867 the 


exclusive property of Bungshee. 


same Jebun Mundul paid up his quota of the 
debt by a petition, asking the Court to release 
certain property which was under attachment, 
and which,-he said, le and his brother, the 
other plaintiff, had sold to a third party. 

It appears also that, at that time Chakdoba 
was under, attachment in’ execution of the 
same decree against Bungshee. And Jebun, 


we find, did not take any steps to assert hia: 


right to a share in this property. He 
allowg@ the property to be sold as the exclusive 
property of Bungshee, nnd it was purchased 
by the mortgagee Nadyar Chand iu the year 
1867. The plaintiffs remained silent until 
September 1871 when this suit was brought. 

We also find that although by the decree 
of 1863 it was declared ‘that the uncles of 
the plaintiffs were entitled to a certain share 
in this property, they never asserted their 
right as against the present defendants after 
their purchase in the year 1861, 


+ 


All those facts rensonably lend to the cou- 
clusion that, notwithstanding the decree of 
1863, all the members of the family agreed 
to treat this property, Chakdoba, as the 
exclusive property of Bungshee, 

it has been snid that in the kistbundee, 
Jebun Mundul alone wns a party, and there- 
fore anything done by him would not affect 
the other plaintiff, Anunto Mundul. 

But we find that Jebun and Anunto, who 
were two uterine brothers, were living in 
commensality, and Jebun was the elder of 
the two ; and in the petition which was made 
by Jeban in the year 1867, asking the Court 
to release certain property, he stated that 
the debt waa the joint debt of the two 
brothers, and that they raised the money, by 
which he paid up the debt due to Nadyar 
Chand, by sula of n certain property. And 
then also the kobalah which was executed by 
the two brothers in order to 1aise this money 
has been filed, and that kobalah shows that 
the statement of Jebun that the debt was 
due from the brothera, and that Jebun was 
acting on behalf of his other brother, was 
correct, because they are all recited in the 
document which was executed by the two 
brothers jointly. 

For those rensons we are of opinion that, 
although the plaintiffs’ claim was not barred 
by limitation, yet it is evident from the 
transactions to which I have referred that 
the plaintiffs, along with the other members 
of the family, treated this property, notwith- 
standing the decree of 1863, as the exclu- 
sive property of Bungshee, and that they 
are not entitled to recover any share of it 
from the defendant Nadyar Chand, who 
ndvauced originally the money upon the 
kisthbundee referred to above. 

The plaintiffs’ clnim is therefore dismissed 
with costs in all the Courts. . g 

Markby, J.—I am entirely of the same 
opinion. 
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The 17th June.t876. 
Present ; 
The Hon’ble Louis $. Jackson and w F. 
McDonell, Judges. 
Alluvial Accretion— Onus Probandi. 
Case No. 58 of 1875. 

Regular Appeal from a decision passed by 

the Subordinate Judge of Dacca, dated 
, the 16th of January 1875. 

Hurro Soondutee, wife of Brojokishore Sen 
‘Baboo, deceased, and Radha Bullubh Sen 
Baboo (Plaintiffs) Appellants, 

VET MUS | 

Sonaton Dass, Roop Lall Das, and Rughoo- 

naih Dnas (Defendants) Respondents. 

Baboos Kalee Mohun Doss and Bussunto 

Coomar Bose, for Appellant. 


Baboos Hem Chunder Ranerjee, Chunder 


Madhub Ghose, and Lall Mohun Dass,’ 


` for Respondents, 
Appeal valuedint Rs, 38,018-12 annas. 


Where plaintiffs sued for a declaration of right to 
and for possession of vaiious titles in certain alluvial 
accietions, of which defendants had obtained possession 
under a Magistrate's order under S. 818 Code of Crimin- 
al Procedure; and the Suboidinate Judge had given 
a modified decree, allowing a portion of the plaintiffs’ 
clim ; and both parties appealed to the High Court : 
HELD, that, as the defendants were already in possession 
under a Magistrate's order, the burden of proof on the 
issues which arose Jay on plaintiffs, feilimg to sustain 


which they were not even entitled to the modified 


decree obtained in the Lower Court oe case Was 
accordingly dismissed with costs. 

The points in regard to which the onus of a lay 
on plaintiffs were as follows: They ought to have 
shown the several boundaries of the, lands, the accre- 
tions to which they now claimed, and the original sites 
of the re-formations claimed by them ; that they had 
remained in possession of them up to the time of their 
submersion ; and that they had kept alive their interest 
in, by paying revenue for, any submerged land in which 
they might establish any light. 

e 


Tus was a suit for a declaration of right 
to, aud for possession of, maliki, putni and 
howladari titles of certain luuds, re-formed on 
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the originnl site of, nnd accreted contiguous 


to, the Mouznh Jowar Suksagar, Rajnagur, 
and Narikeluta. The plaintiffs alleged that, 
as the lands began to re-form, they took pos- 
ses-ion of them, and that the defendants, who 
were the'purchasers ofthe Jujira (island)chur, 
raised a question of possession ; nnd a case 
under Sectiop 818 of the Code of Criminal 
Procedure was “instituted, and ọn the 18th 
Jonuaryel871 the defendants were unjustly. 
ordered 10 remain in possession, and ag the 
order of the Assistant Magisiratestands confir- 
med, the plaintiffs have brought the present 
suit, stnting their ouse of action to have arisen 
from the date of the order under Section 318 
The @efendants, in their 


wrigten statement, complained that the bound. 


before referred to. 


mies specified in the plaint were extremely, 
vague and innccurate, and that it wns ime, 
possible to know what lands were cluimed by 
plaintiffs; that they hnd not attempted to 
sinte whut quantity of lund appertained to, 
ench separate talook ; that the plaintiffs were 
notentered in the thak mnp as owners of 
the property said to have re-formed, and that 
they had filed no title deeds ; that they (plain- 
tiff.) admit that they have only a 13-16th share, 
of the land claimed, and that the other 3-16th 
shareholders have not joined in ‚this suit :, 
further that the plaintiffs’ claim is barred by 
limitation, that more thau twelve years ,have 
elapsed since the formation of the ‘Jujitu, 
chur; that this chur was originally held by 
Goverument aud then by their ijaradar, and, 
subsequently by the defendants by virne of 
purchase ; that after the formation of the 
chur and after possession, ns described above, 
the lands which comprised the southern por- 
tion of the chur were diluviated by the river 
from time to time, aud were as ofteu re-formed: 
that the fact that the whole of Jowar Suk-, 
sagar aud portions of Nutikeluta, &c:,, 
had been diluvinted long before the thak was 
made is.admitted by the plaintiffs, and that, 
their cluim fordaud said to be re-formed on 


* 
e ' 
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even show where Suksagar was, or what 
title the plaintiffs 
Before their claim to any re-formation on the 


had in that village. 


original site could hold good, the plaintiffs 
must have shown the several boundaries of 
Suksagar and how far it extended, but they 
have been unable to give any information 
estate, 
No. 877, the reasons given by the Subordinate 
Judge for holding that the plaintiffs’ claim 


on these points.. As regards the 


fnils are not shown to be incorrect ; it was 
for the plaintiffs to prove that they-were the 
of Kashikant. As to 
chuck 63, this was claimed as n distinct talook 


reversionary heirs 


held by plaintiffs as howladass, but there is 
no evidence of their title and possession 
of the land as alleged. It was argued that 
the Subordinate Judge should 
rejected the putni pottah of the eight-anna 
share of talook No. 631 said to have been 
granted by Kali Mohun, and which the 
plaintiffs wished to tender as evidence of 


not have 


their title, but as the original pottuh is not 
before us, and as up to date the plaintiffs 
have never even asked to be allowed to 
produce it before us, we are, in the absence 
of the original, unable to say that the order 
Next, 
as regards the lands claimed as accretions, 
the Subordinate Judge has found, and the 
evidence on the record certninly bears out 
this finding, that the lands accreted on the 
north, aud that they accreted to defendants’ 
mehal, and that at the time of their accretions 
the lands to the 
to have re-formed on the original site of 


of the Subordinate Judge was wrong. 


south, which are said 


plaintiffs’ villages, were still submerged. 
Hence, whatever claim the plnintiffs may have 
to lands said to have re-formed on the original 
sites, they are clearly not entitled to the 
Jands claimed as having accreted contiguous 
tothe pdaintiffs’ villages. Lastly, as to the 
small portion of the plnintiffe’ claim that 
has been decreed by the Subordinate Judge, 
as being lands found to have re-formed on 


original sites, we hold that the evidence 
adduced by plaintiffs is insufficient to war- 
raut our confirming the decision. In the first 
place, the plaintiffs have not shown satis- 
fuctorily the original sites of these several 
chucksor their title tothe same; and, secondly, 
they hawe fuiled to prove that, at the time 
of the’thak, they were actually in possession 
of the lands comprising these chucks, and 
that tifey. remained fin possession of them 
up to the ,time of diluvion—the said thak 
having taken place in 1859-60, or more 
than fourteen years prior to the institution 
of their suits. Whe evidence of the wit- 
nesses, who spenk to possession, i8 very vague, 
and, in our opinion, “unreliable: further, 
these chucks did not form an entire village, 
but were scattered here and there over the 
village of Rajnagur and Narikeluta ; and the 
way in which the Ameen has nscertained 
their original sites is unsatisfactory, especi- 
ally when we examined the maps on which 
he principally relied. The plaintiffs in this 
case have filed two attested copies of the 
thak map of Rajuagor, No. 5620: one filed 
on the 16th January 1874, along with the 
list, the other on the 26th August 1874. 
The chucks claimed by plaintiffs are numbered 
differently 
Now, had the plaintiff honestly come 


in the schedule of these two 
maps. 
forward and informed the Snbordinate Judge 
that there was a mistake in the copy first 
filed, and attempted to show that the 
second copy was the correct one, it might 
have been necessary to consider the matter ; 
but the plaintiffs, when filing the second 
copy in Court, merely stated that they had 
done so because it was clearer and fuller, 
they never mentioned tlint there was any 
alteration in the maps or in the schedule. 
Under these circumstances, and after taking 
nll the facts of the case into consideration, 
we have no hesitation in setting aside that 
portion of the Lower Court’s order by which 
a portion of the*plaintifts’ claim was decrecd. 
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The appenl.is therefore dismissed, and the | der that the first Court had given a decree for a certain 


cross-appenl decreed, the 
being dismissed with all costs. 


plaintiffs’ suit 


= - - 5 tog 
z = a 7 A 
t oe r r ha ' Ya tae 


i NG Oe 2 
The 19th June, 1876. 
Present : A | 
The Hon'ble F. A. B. Glover apd 
W. Ainslie, Judges. , 


~ 


, Fractional Share—Mesne Profits, 
è 


, Case Np. 87 of 1876. 


t. 


Miscellaneous Special Appeal from an 
order passed by the Officiating Judge of 
Zillah Jessore; dated the 28th, of 
January 1876, affirming an order of 
the Sudder Moonsiff of. that distriot, 
dated the 3lst'August 1875. 


-s - r 1 t , 


.Asruf Kahee and others (Decree-holders) 
Appellants, «© > 0" 


extent of land which corresponded with the extent of 
bis share, and that he was entitled to recover mesne 
profits in proportion to that share from the whole four 
jommas: NELD, that, if the intention of the first Cow t 
in giving plaintiff a decree for a certain extent of land 
had been to give him a deciee for a proportionate sharo 
in the four jummas, he would have got it, but that a3 
such an intention was not clear, he was not entitled 
to a decree, 


F 


Glover, J.—THue plaintiff, now the decree- 
holder, brought this suit to recover posses- 
sion of a certain share in four specified 
jummas, and he got a decree for n certain 
quantity of land in three of these four 
jummas, and jp said to have got possession. 
The present suit is for mesne profits accru- 
ing on that land during the period he 
was out of possession, .The Judge has 
come to the conclusion that the decree 
which the plaintiff has obtained is incapable 
of execution, inasmuch as.it is drawn out in 
n vague and uncertain manner, and he would 
define the land on which wasilat is to be 
assessed. The plaintiff in the original suit 
asked for a 44 annas share in certain 
undivided properties situated in four jummag, 


and the decree that was given, and which 


wersus 


Moniruddi Sheikh (Judgment-Debtor) , 
Respondent. 


ve t í 


Baboo Bungshidhur. Sen for Appellants. 
a x 
n l i ` 
Joygobind 


+ 


home: for Respondent. 


. Baboo 


Where a decree-holder was put in, possession of 
a certain qtantity of land’ within four jummas, and 
sought to recover meane profits for the period during 
which he was kept out of possession; but was met by 
the objection that his decree was for a fractional portion 
of the whole four jummas, but did not specify the parti- 
cular plot or plòts of land from which his interest wag 
to be paid ; and he set against thisobjection the rejoin- 


hag been tead to us, was, that he was to get 
l bigha 1 cottah and 10 chuttacks of land 
in three of these four jummas. Now, it is 
quite clear that from the terms of the decree 
there was no means of ascertaining from 
what particular jumma the plaintiff was to 
got the land,, whether fromt he first, or the 
second, or the third ; and it was, therefore, 
impossible to execute the decree as it wns 
made, But it is snid by the special appel- 
lants that although the decree was not 
propeily worded, the meaning of the whole 
order of the Moonsiff was, that he, plaintiff, 
was to get a 4} annas share in the thiee 
jummas, and that inasmuch as thas 44 afons 
share would amount in land to 1 bighna 
1 cottuh and 10 chuttacks, that quantity was 


properly included in the decree as the 
65 
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quantity of land which he was to get, and 
that the real meaning of the order was, that 
he was to geta share in the three jummas, 
the aggregate of which would amount to 
l bigha 1 cottnh and 10 chuttacks. Now, if 
we could understand from the order of the 
Court below that this was the intention of 
the Moonsiff, we should of course have 
given effect to the-decree, however obscurely 
it may have been worded, and allowed 
plaintiff to recover tha land to which he 
was undoubtedly entitled. But there is 
nothing in the Moonsiff’s order which would 
lead us to the supposition that such was his 
The schedule that has been 
read to us by the special appellants’ plender 
is no part of the decree, nor does it form 


intention. 


part of the Moonsiff’s decision. 

It is said that in the original suit for pos- 
session the first Court construed its own 
decree in the manner now stated by the 
specitl appellante’ pleader, and that posses- 
sion was given of a share, and not of a 
specified quantity of land. We find nothing 
on the record to support this contention. 
There is simply an order directing the Nazir 
to give possession according to the terms of 
the decree and the return of the Nazir 
giving possession, but there is nothing in the 
Moonsiff’s order to show what that share 
was of which possession was to be given, 
and there is consequently no explanation of 
the decree by the Moonsiff as is contended. 
The Judge has found that, in consequence of 
- the vague and uncertain way in which‘ the 
decree was drawn up, it is impossible to say 
in which particular plot of land this 1 bigha 
1 cottah and 10 chuttacks is situate, and that 
therefore the subsequent decree for mesne 
profits is equally vague, and cannot be 
carried out, We think the Judge is right, 
ang that this appeal must be dismissed with 
costs—one gold mohur. 


The 20th June 1876, 


Present : 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Sutt for Possesston— Deed of Sale— Consideration 
—Pleg of Ignorance—Benamee Transaction, 


Case No. 145 of 1874, 


Regular Appeal from a decision passed by 
the First Subordinate Judge of Bhau- 
gulpore, dated the 5th of March 1874. 

6 

Musst. Ranee Ruheemun, alias Baharun, 
Shah Iradut Hossain, &nd Syed Yar Ali, 
ng guardian of Yoosoof Ali (some of the 
Defendants) Appellants, 


VETSUS 


Sahoo Ram Proshaud Doss (Plaintiff) 
Respondent, 


Mr. Gregory, Moonshee Mahomed Yusoof, 
and Baboo Chunder Madhub Ghose for 
Appellants. ` 


í 


The Advocate-General, Mr. Woodroffe, 
and Baboos Mohesh Chunder Chowdry 
and Rajendro Nath Bose for Respondent. 


Where a Rajah, on establishing his right as heir to 
his step-sister’s estate, had granted a mokururee lease of 
it to the Ranea, his wife; and a suit was brought for 
recovery of possession of this estate by a person, to 
whom the Ranee was said to have conveyed it under a 
kobala; and this claimant proved payment of thg con- 
sideration, either directly, or in diversion to debts and 
othér charges ‘on the estate; but the Ranee, firstly, 
repudiated the whole transaction, and charged her agents 
with fraud, and, secondly, claimed exemption from the 
obligation of the deed of sale, on the plea of ignorance 
of its contents, and, thirdly, pleaded that: the mokur- 
ruree lease was a mere benamee transaction: Founp 
that there was no proof, either of fraud on the part of the 
Raneo’s agents, or of real ignorance on her own part, or 
of any such loss to the Ranee, or of any such irregu- 
larity on the part of her agents, as would impart any 
weight to her plea of -ignorance; and HELD, that, under 
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the circumstances—though it would be difficult to 
prove on the evidence produced that the mokurruree lease 
was agenuine transaction—the point was immaterial to 
the plaintiffs claim, which was accordingly decreed. 


Tms suit was brought by the respondent, 
to recover possession of 84 annas of Pergun- 
nah Kujra, and 6 annas of six talooke, napper- 
taining to Tuppa Belpatta ‘(called the 
“ ghata”) with mesne profits. 

The title of the respondent is basgd upon 
a kobala, dated 10th March 1842; purporting 
to be executed by the Rajah Hossein Bux 
and his wife, the appellant Ranee Ruheemun. 
By this kobala 4 annas *of the zemindary 
right in Kujra, and 14 unnas of the zemin- 
dary right in the ghats, are conveyed to the 
respondent by the Rajah, and 84 annas of 
the mokurruree right in Kujra and 6 annas 
of the mokurroree right in the ghata are 
conveyed to the respondent by the Ranee. 
The whole being sold for a lump sum of 
Rs. J,20,000. 

It appears that the Rajah had, after con- 
‘Bidernble litigation, established his right as 
heir to his step-sister, Muharanee Wazir uv- 
nissa, Her estate was liable to considerable 
debts. Immediately upon recovering the 
property, the Rajah granted a mokurruree 
lease of it to his wife for a consideration of 
Rs. 4,000 at the rent of Rs. 301. This 
lease is dated 27th January 1869. 

Besides the debts chargeable on the estate, 
the Rajah and Range appear to have 
borrowed considerable sums of money on 
their, Own accouut, and towards the end of 
the year 1871 were much embarrassed. 
Decrees had been obtained avainst them, aud 
the property in dispute had been attached.. 
It is proved by the evidence that between 
November 1871 and March 1872, attempts 
were being made to sell the property in 
dispute. Negotiatious were opened with the 
respondent and with the Court of Wards, 
and frequent short postponements of the 
proceedings in execution were obtained iu 
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order to enable the Rajah and the Ranee 
nppellant to dispose of the property privately. 
The last postponement but one was to the 
4th of March 1872, on which date the 
On the 
Ist of March, an application was filed by the 
Rajah ond the Ranee appellant, stating that 
the negotiation with the Court of Wards 


property stood advertised for sale. 


having been broken off, an arrengement 
had been‘ made for the sale of 14 aunas of 
the mokurruree right in Kujra and the 
ghats to the respondent for Rs. 60,000, aud 
of 4 aunas of the zemindary right in Kujra, 
and of*6 aunas of the zemindary right in 
the ghats to ome Misri Leul for Rs. 7,000. 
The sale in execution was accordingly port- 
poned to the 18th of March, and in the 
mean time the sale of the 10th March was 
concluded. 

The kobala recites the decrees for which 
the property was about to be sold in 
execution amounting to Rs. 17,800; it also 
recites bond-debts due to the respondent 
amounting to Rs. 57,010-15, and recites 
the receipt of the balance of the considera- 
tion, Rs. 62,989, after deducting the 1¢8- 
pondent’s debt, to have been paid to the 
vendors. In ‘fact, however, that sum of 
there recited. 
Decrees were paid off, and other payments 


money was bot paid as 


were made on account of the vendors as 
stated in the schedule to the kobala, und 
the balance Rs. 30,770-10-0 was paid over 
on the 10th Aptil 1872 in 29 notes of 
Rs. 1,000, four of Rs. 500 each and cash. 
Lhe principal party who conducted these 
negotiations on behalf of the vendors was 
Reuz: Ally. He is admitted to have been 
the am-mooktenar of the Ranee appellant, and 
a copy of his mooktarnama, which we have 
no doubt whatever is correct, has been filed. 
Under this he is expressly empowered to 
sell the MRanee’s property. The Rajah 
appears to have acted personally to somo 


| extent in the matter, and® ono Tjabu‘ullah 


| 


470 Civil 


whom the Ranee appellant puts forward as a 
trusted ngent on her behalf, also took part 
in the negotiations, but Ijabutullah acted as 
he himself states under the directions of 
Reaz Ally. There is no allegntion of undue 
pressure or other improper conduct on the 
part of the respondent or any other person 
prior to the 1st of March 1872. It is also 
admitted that the debts and decrees were 
due and were properly liquidated out of the 
consideration-money, and the balance paid 
over into the hands of Reaz Ally. 

The deed of sale purports to be sealed 
and signed by the Rajah, and to be sealed by 
the Ranee appellant. It js also signed 
“ Ranee Roheemun alias Baharun, by the 
pen of Sheik Reaz Ally, am-mooktear, under 
the power dated the lat September 1870.” 
It was presented for registration on the 11th 
of March. It bears a recital signed, by 
Kubiludin Ahmed, a mohurir in the 
Registry office, that he went on the 12th 
of March to Kujra to take the Ranee’s 
acknowledgment of the deed, and that she 
did acknowledge it and affixed her mark 
thereto ; she being identified by one Futteh 
Ally, whom the witnesses for the respondent 
nllege to be her physician. 

The Rajah put in no written statement, 
The 
uppellants, other than the Rauee, are persons 


and took no steps to defend the suit. 


who bave purchased portions of the property 
from her since this disputa arose, and they 
The 
case sets up by the Ranee appellant is 
contained in the 9th, 10th, 11th, 12th and 
the 13th of 
atutemenut. Her allegations are in substance 


rely on the defence set up by her. 


paragraphs her written 
as follows : 

(a.) That she never executed the deed, 
nover ncknowledged it before the Registry 
Officer, “and was not at Kujra at the 
time when the deed purports to have been 
executed by her. 


(b.) That sheedid not by the mookhtar- 
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namah of September 1870 empower Reaz 
Ally ‘to sign for her, 

(c.) That Ijabutullah and Reaz Ally were 
specially appointed to negotiate the sale of 
34 annas of Kujra only to the Court of 
Wards. 

(d.) That Tjabutullah had agreed with 
the Cotrt of Wards for the sale of the pro- 
perty at the price of Re. 2,58,000, and 
that sh® sent the Rajah with her seal to 
execute an, igrarnamah for the sale of the 
property on these terms. 

(e.) That by the collusion of the plaintiffs, 
her husband and®Reaz Ally, the property 
was sold to the respondent at a lower 
price. 2 

ef.) That Reaz Ally had no authority to 
file the applications relating to the postpone- 
ments of the sale in execution, and to the 
eale to the respondent, 

(g.) That the debt alleged to be due to the 
respondent was not really due. 

(h.) That Reaz Ally wus vot her general 
agent, 

(i) That she does not know Futteh Ally. 

All these allegntions may now be taken to 
be disproved, except those contained in the 
paragraphs (a) (¢) and (i), and if we are to 
believe that the 
whatsoever about this suit, and is anything 


Ranee knows anything 
more than a mere puppet in the hands of 
others in this litigation, we are compelled 
to say that some of her statements are wil- 
fully false. 

It is also to be observed that the® state- 
ment which she now puts forward differs 
very materially from that which she put 
forward whenu she made he: first complaint. 
In the petition, dated the 2nd July 1872, she 
says that she has been informed by a letter 
of Tjabutullah, that in his absence, Reaz Ally 
and her husband had been imposed upon by 
the respondent, whereupon she dismissed 
Reaz Ally, and took the seal away from her 
husband. No charge of fraud was made 


. 
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against Renz Ally or her: husband at this 
time. Nor is the charge of fraud, now 
brought by the Ranee appellant against Reaz 
Ally and her husband, supported by any 
evidence. On the contrary, aa agninst Reaz 
Ally, itis, asit appears to us, completely 
negatived by the evidence of Ijabatullah. 
This witness represents himself as laving 
always acted under the orders of Reaz Ally, 
with whom he is still on intimate terms, and 
he has even been assisted by Renz Ally in 
drawing up the Ranee’s written statement 
in this very case. In fact, he does-not state 
that Reaz Ally has up (© this date been 
dismissed by the Range ; whilst the respon- 
dent’s witnesses state that Reaz Ally is still 
in-her service. The chargo of fraud against 
Reaz Ally: therefore entirely fails; that 
against the Rajah has not been seriously 
maintained. , i 

The statement that the Ranee does not 
know Futteh Ally is also evidently untrue. 
As pointed out by the Subordinate Judge, 
her own witnesses`do not bear out this state- 


ment, Though Futteh Ally himself denies 


that he identified the Ranee on the occasion 


in question, dnd that he'is her physician, he 
admits that he has studied medicine, whilst 
his assertion that he curries on another busi- 
ness, that of.a dealer in: hides, is unworthy 
of credit. He admits that he was acquaint- 
ed with the Registry Mohurrir Kubiluddin ; 
and there can be no doubt whatever that he 
went to Kujra for the purpose of identify- 
ing the? Ranee : there is also no reasonable 
doubt that he was acquainted with her. 

The case then of the Ranee being in all 
these particulars untrue, nre: we to believe 
her when she denies that she exeouted the 
kobalu? Upon ,this point, no doubt, there is 
a considerable conflict of evidence. The 
Witnesses for the respondent say that she 
arrived at Kujru in November, and remain- 
ed there until March. Her witnesses deny 
that Ble lefi Auti at all at that time. The 


2 
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Subordinate Judge has believed the witnesses 
for the respondent, and it seems to us impos- 
sible to say that he was wrong in doing so. 
No reasonable suspicion can attach to the 
deposition of the Registry Mohurir Kubil- 
uddin, and the only possible explanation 
of his statement is that he was himself 
deceived. ` But there appears to us to be 
nothing whatsoever to support such a sug- 
gestion as this, If it had been cleaily made 
Qut that Reaz Ally had joined in a plot with 
the respondent aud the Ranee’s husband to 
defraud hig mistress, this suggession might 
have been at least plausible that some one 
was got to persoyate the Ranee. But as we 
have pointed out, .this evidence, as. far as it 
goes, coutradicts the assertion that Reaz Ally 
has entered into any plot againgt the Ranee. 

. Upon the whole, therefore, we have no 
hesitation in concurring in the finding of the 
Subordinate Judge, that the Ranee executed 
the kobala, 

It was contended that even if the Ranee 
did execute this instrument, that it was not 
properly explained to her, and ought not to 
bind her. No point of this kind seems to 
have been made in the Court below, and we 
think there is no ground upon .which we 
could say that if she executed the deed, she 
isnot bound by it. She admits that she 
knew that hir property was going to be sold, 
and there was in fact’ no possibility of avoid- 
ing a sole. The transaction had the full 
approval of her husband, and of her owu 
am-mookhtear, who was present when she 
She asserts that 
it wasa sale very detrimental to her inte! ests, 
but that is not made out. As far as we can 


executed the document, 


discover, the price was certainly ag good ag 
she would be likely to have got had the 
property been put up to auction. We think 
the evidence shows that Renz Ally got the 
best price that was obtainable for the proper- 
ty. The Ranee did at one time assert that 
Reaz Ally and het husband®had been over- 
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reached by the rospondent in this transaction, 
but that assertion has been entirely aban- 
doned. 

In this view of the case, it becomes im- 
material. to determine whether the mokur- 
ruree lease to the Ranee was a benamee 
transaciion or no, Whether it was so or not, 
the respondent is entitled to his decree. 
It would, however, be extremely difficult, to 
hold that it was areal transaction in the 
face of the evidence of Jebun Lall, who 
was called as a witness on behalf of the 
appellant. No doubt this witness disappoint- 
ed the expectations of those who càlled him, 
and probably his statemenés took them by 
surprise. But the rest of the evidence in 
support of the transaction is very weak, 
and, taking place when it did, it looks very 
like an attempt to shield the Rajnh’s recently 
acquired property from hie creditors. It is 
true that the respondent dealt with both the 
Rajah and the Ranee distinctly upon the 
terms that the alleged moknrruree grant was 
a real transaction, but, of course, it is possi- 
ble that he was himself deceived. 

We do not however think it necessary to 
discuss, this question further, Assuming the 
property to belong to the Ranee to the extent 
alleged by her, we find that she conveyed 
ber interest to the respondent, and we dis- 
miss this appeal with costs, for which costs 
Ranee Ruheemuy, Shah Iradut Hossein and 
Mir Yar Ally are liable. The infant Syed 
Yoosooff Ally cannot be made liuble for any 


thing in this litigation. 
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The 22nd June 1876, 
Present: 


The Hon’ble F. A. B. Glover nnd W. Auislie 
Judges. 


Contract— Vuriance—Adjusiment of Accounts. 
>» Case No. 119 of 1875. 


Regular Appeal from a decision passed by 
tke Judge of Zillah Hooghly, dated the 
2nd'of April 1874. 


Oopendes Naiain Mookerjee (Defendaut) 
Appellant, 


@ wersyvs, 


Gudadhur Dey and another (Plaintiffs) 
Respondents. 


*“Babeo Taruck Nath Sen for Appellant. 
Baboo Bycunt Nath Paul for Respondents. 


Where an estate was sold under a contract, at ten and 
a half years’ purchase of the net annual rent collections, 
and various sums of money were left in deposit with 
the vendes to meet various chaiges which were expected 
to arise, aud the amount of these charges was regulated 
by the vendor's expectations, and formed portions of the 
stipulations of which the contract was composed ; but 
the net annual collections eventually fell short of these 
expectations: HELD, that the ayreemeut at the root of the 
contract, vis., that the property was taken al ten years’ 
purchase, should govern the whole transaction, and 
that the accounts between the parties should be adjusted 
accordingly. 

THe plaintiffs in this case, Gudadhur Dey 
and Mussramut Sabitri Soondree Dassee, sold 
to the defendant Nobokisto Mookerjee certain 
shares: in mokurruree mouroosee ijaras be- 
longing to them for an aggregate sum of 

© 

Rs. 13,951. The first deed of salp was 
executed on the 29th Aghun 1274 B. S, 
the second on the 3rd Pous of the same pear. 
A few days later,—i.e., on the 21st of the 
month, the contracting puities entered into 
un arrangement regarding the payment of 
the purchase-money, which was duly em- 
bodied in a nyampattra. 

By the terms of this deed, tho balance of 
the purchase-money, which is stated therein 


to be Rs. 9,927 (Rs. 4,024 having been 


* 
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apparently paid in cash at the time the 
‘kobalas were given) was to remain as it 
were in suspense account until certain adjust- 
ments of rents due to the zemindara and 
certain enquiries into rents received and pro- 
fits expected were brought to a conclusion. 
Thas Rs. 2,027 were allowed to represent 
the back rents of 1274 B. S., which the 
vendors fiad collected, but which the vendee 
was entitled to, his interest commencing from 
the beginning of the year. 

Rupees 3,000 were left in ths vendee’s 
hands for the purpose of being paid by him 
on account of rent due by the vendors to 
the superior landlord. Similarly Rs. 2,900 
were, left as rent dudfor the year 1273 B. S. 
to other co-sharers in the zemindaree, . °’ 

And Rs. 2,000 were allowed to be retained 
in deposit until the amount of the “ hasta- 
bood” of the share sold under the second 
kobala was enquired into and determined. 
The arrangement regardiug this deposit was, 
that if the hastabood proved to be less than 
Rs. 1,048 (the amount stated by the vendors), 
the purchase-money of the whole property 
should be diminished in proportion. This 
purchase-money was calculated at 10$ years 
net profit, and was to bé diminished at the 
same rate if the hastabood was less than 
the sum alleged by the vendors, There was 
also a stipulation that the price of the estate 
should be increased in the same proportion 
if the hastabood showed a larger yearly net 
profit than Rs, 1,040. 

The éadge found that, over and above 
the Rs: 4,024, the defendant had paid on 
account of his purchase Rs. 4,036- T-9 to 
landlord shareholders of the estate as rent 
for the year 1273 B. S., and allowed that 
sum to be deducted from the Ra. 0,900 held 
on this account in deposit by the defendant. 
He disallowed the item of Rg. 2,333-4, 
which the defendant claimed, as having been 
paid by him on account of Rughoo Mohinee’s 
default, and on thig part of the case found 
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that the plaintif was entitled to recover 
the difference between Rs. 4,036-7-9 and 
Rs. 5,900, or Rs. 1.868-8-3. 


With regard to tbe portion of the rents 
for 1274 B. 8., which the plaintiffs admitted 
they had collected, the Judge gave them the 
difference between the nmount proved to 
have been collected, viz. Rs, 1,496-14- 3, and 
the sum in deposit on that account, viz, 
Rs, 2,027, and Rs. 530-1-9, 


With regard to the hast abood, the J ude 
found on the evidence that the net profit of 
the estate waa not more than Rs. 878, and he 
therefore considered that the plaintiff had 
forfeited the Ra. 2,000 deposited with the 
defendant on this account. 


The defendant only appeals agninst tha 
Judge’s order, and Baboo Mohinee Mohun 
Roy on his behalf ig willing to waive all 
objections to the Judge’s figures, and to tako 
the account and liabilities as stated by him. 
His (Mohinee Mohun Roy’ 8) objection is, that 
if the purchase-money of the second pro- 
perty be calculated at the rate agreed on 
between the parties, and as found by the 
Judge, viz., at 104 years’ net rental, then it 
ig shown by the Judge’s own figures that 
the defendant has paid more than was 1e- 
quired of him on the whole purchase account 
and that the plaintiffs’ suit must fail. 


The plaintiff, be it observed, has not ap- 
pealed (he did so in the first instance, but 
afterwards withdrew his petition), so that 
we must, as the.defendunt makes no objec- 
tion to the Judge’s figures, take those figures 
as correct, It appears from them that what 
the plaintiffs had to pay was 


Rs. 3,000, on the Ist kobala, 


And Rs. 3,969 on the 2nd, this being 10} 
years’ value of the net rental, Rs.°378, os 
found by the Judge, instead of Rs. 1,043 


as declared by the plaintiffs, or, in al, 
Rs. 6,969, e 
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The defendant has been found to have paid 
in cash Rs. 4,024 
ou rent due by the plaintiffs 

to co-sharer landlords or 5» 4,086-7 
-= 1273 B.S. , i 
and to have been improperly deprived of 
Rs. 1,496-14 rent collected by the plaintiffs 
during the year 1274 B. S., after they had 
given up their right to make collections, 

Or, in all, Rs. 9,557-5, so that the balance 
is very considerably in favor of the defend- 
ant The mistake made by the Judge, as 
it seems to me, has been in taking the 
Rs. 2,000, deposited on account of the hasta- 
hood, as the measure of the plaintiffs’ liabi- 
lity, whatever the net rental of the estate 
might turn out to- be. The agreement be- 
tween the parties was, that the purchase- 
money was to be 10} times the yearly net 
rental, and there was no provision that, if the 
rental was found to be so much less than 
the amount stated by the vendors, that the 
2,000 rupees” would not cover the loss, 
the vendee should bear the consequences. 
On the contrary, the arrangement was that 
in proportion as the net rental exceeded or 
was less than Rs. 1,048, the vendee should 
pay or receive the difference at the rate ten 


and a half. 


The amount of deficit calculated at 103 
yeara’ rental would be Rs. 6,982, instead of 
the Rs. 2,000, for which the Judge has given 
‘the defendant credit. 

Without going further therefore into the 
account, or deciding whether the minor items 
‘of collection charges or of bhagat lands have 
been correctly ascertuined or not, I think it 
quite clear on the Lower Court's own culcula- 


The 22nd June 1876. 
Present: 


The Hon'ble F. A. B. Glover and 
W. Ainslie, Judges. 


Muintenance— Widowed Step- Mother —Propor- 
ton cf Maintenance Charge to Income— De- 
gradation of Widow, Ceremonial not Legal Con- 
dition— Ill- Treatment a ground for Separation. 


è Cuse No.*176 of 1875. 


Regular Appeal fiom a decision passed by 
the Subordinate Judge of zillah Dacca, 
dated. the 25th Muy 1875. 


Hurry Mohun Roy (Defendant) Appelluné, 
verm@us 
Sreemutty Nyantara (Plaintiff) Respondent. 


Baooos Mohiny Mohun Roy, Hem Chunder 
Banerjee, und Probodh Chunder Mitter 
for Appellant. , 


Baboos Bosunt Coomar Bose and Byeunt 
Nath Dass for Respondent. 


Where a widow sued her step-son for a separate 
maintenance on the giound of huis ill-treatment, and 
the Suboidinate Judge, in the absence of evidence to 
the contrary, accepted the defendant’s income-tax 
returns as a proof of the amount of his income, and 
gave the plaintiff an allowance of 7 per cent. on that 
income, but qualified it with a proviso that plantiff 
should forfeit some portion of it ıf she refused to 
accept accommodation which defendant provided for her > 
HELD, that, the ill-treatment being proved, what the 
Court bad to do was to provide a reasonable mainten- 
ance; that the Lower Court was right in accepting 
the income-tax return as evidence of the amount of 
defendant’s income, but that 7 per cént. on that income 
was too heavy a charge for the maintenance et a single 
member of the family; and that a monthly gbarge of 
Ras. 25 on an income of Rs. 7,000 a year (or 4°28 per 
cent.) would be a reasonable charge. 

HELD, also, thaf in an enquiry of this kind, any BIY- 
ings which a woman might make by living with her 


‘on that the plaintifis have nothing to receive 
tio P 5 | own family should not be taken into account: and that 


from the defendant, and that their claim 
ought to have been dismissed. ' 

The* result is, that the appeal must be 
allowed and the decree of the Court below | 
reversed with costs, and in lien thereof the 
plaintiffs’ suit must be dismissed. 





the degradation in which a Hindoo widow 18 expected to 
| live is a matter of ceremonial observance rather than of 


law. ž 

Tas was a suit by a step-mother against 
her step-son to recover maintenance at the 
rate of Rs. 75 per meùsem together with 
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back payments at that rate for five months. 
Her cause of action is stated to be conti- 
nuous ill-treatment on the part of her step- 
son, which has obliged her to leave his house, 
and to seek accommodation elsewhere. 

The defendant denied the ill-treatment, 
and alleged that the maintenance demanded 
hy the plaintif exorbitant, and that bis in- 
come was altogether unable to “afford suo 
He further planded that the 
plaintiff was not entitled to maintenance at 


ail from him. Ca 


The Subordinate Judge found that the 
plaintiff had been ill-trentedsby her step-son, 


nu allowance, 


und was juatifled in leaving his house and de- 
manding muintenanc@from him from the data 
of her leaving. He also found that the defengl- 
auts income was not less than Ra. 7,000 
yearly, and that he could afford to pay Rs. 30 
a month to the plaintiff, together with an 
extra Kis. 10 n month should he not farnish 
her with proper accommodation in one of 
his houses at Dacca. He added to his decree 
a proviso that, if the plaintiff insisted on 
living at her father’s, or at her son-in-law’s 
house against the will of the defendant, she 
should forfeit the larger portion of her 
allowance and receive Rs, 12 n month only. 

Both parties are dissatisfied with this 
order. The defendant has appealed regu- 
larly, the plaintiff has preferred objections 
under Bection 348 C. C. P. 

And first ns to the defendant’s appeal. 
Baboo Mohinee Mohun Rai on his behalf 


does nog desire to contend that, if irani. 


ment $n the pnrt of the defendant is 
proved, the plaintiff will not be entitled to 
maintennnce, He admits that she is entitled 
to maintenance, tnd the only question raised 
by ‘him is to the amount decreed by the 
Subordinate Judge. 

It is admitted on all hands that the ill- 


feeling between the parties to this suit is 


so strong that it would be impossible for 
them to live in the same house, so that any 


k 


allowance ihat is to be made must be calcu- 
lated without reference to the possibility of 
plaintifs getting nceommodation anywhere 
on the defendants premises. 

On behalf of the defendant appellant itis 
urged thathehas himself come forward nnd tes- 
tified on oath that his income does not exceed 
Rs, 4,200 annually, but this is not exactly 
the ense, No doubt the defendant in‘his 
deposition does say that his zemindaree net 
income is Rs. 4,200, but le does not say 
(and under the circumstances his silence is 
rema kable, if not suspicious) that he bas no 
other source of income, whereas there is a 
considerable amount of evidence to the effect 
that besides his’ zemindaree the defendant 
has Government Promissory Notes, and a 
banking business likewise. But apart from 
this evidence, there is the income tax return 
furnished by the defendant himself, in which 
he states his income as Rs, 7,000. It is not 
tobe supposed that he returned a Juger 
amount than he really received, aud we think 
that the Subordinate Judge was quite justified 
(tn the absence of anything like explanation 
on the part of the defendant) in assessing the 
defendant's present income at not less than 
this sum. 


But granting this, it does not, we consider, 
follow that an allowance of Rs. 80 monthly 
plus Rs. 10 for house rent, or in ail Ra. 40, 
is arengonable one. Rs. 480 pn year is nearly 
7 per cent, of the defendant’s annual income, 
and that seems to us too large a proportion 
to tahke awny for the maintenance of one 
member of the family only. After consid- 
ering nll the circumstances of the case, ag 
well as the reasonable and probable needs of a 
person in the plaintiffs’ position in life, wa 
eome to the conclusion that a monthly allow- 
ance (including every thing) of Rs. 25, is ng 
much as the defendant can afford, aud as much? 
ag the plaintiff is entitled to expect. But this 
allowance must be given unreservedly, it is 
in the highest degree al ied a consider- 
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ing the termson which the parties to this 
guit are, that the defendant could ever agree 
to his step-mother’s living either with her 
father or with son-in-law, especially when her 
determination to live with either of those 
relatives contrary to the defendants’ wishes 
would have the effect of saving him half the 
allowance he is now obliged to pay. To uphold 
the.stipulation mentioned in the Subordinate 
J udge’s decree would be practically to cut 
down the plaintifs allowance to Rs. 12 per 
mensem, for a widow woman would naturally 
desire to live with her relatives, and not 
amongst strangers. As to the objection, 
that by her living with her relatives, the 
expense of a cook, &c., *would be saved, 
and that the defendant is entitled to the 
benefit of such saving, we do not think 
that the circumstance ought to be taken into 
account in this case. What we have to do 
is to give the plaintiff a reasonable allow- 
ance for maintenance, her position and that 
of her stép-son being considered, snd we do 
not think that Rs. 25 a month is too large 
a one, even if some small item of expense be 
cut off by the plaintiffs» living in her father’s 
As to the life of 
semi-starvation and wretchedness, in which 


or son-in-law’s house. 


it is argued that according to the shastars a 
Hindu widow ought to live, thatisn matter 
of religious or ceremonial observance rather 
than of law. A Hindu widow is in these 
days at all events entitled to decent food and 
clothing if the head of the family is in a posi- 
tion to supply them, and Rs 2/7 a month 
does not seem too large a sum for the pur- 


pore. 


The Subordinate Judge’s decree will be 
amended accordingly. The plaintiff will have 
a decree for Rs. 25 monthly as maintenance 
allowance,together with back payments at thar 
tate. Poder the circumstances, ench pai ty 
will bear thoir own costs in this appeal, 





The 22ud June 1876. 
Present : 


The Hon’ble F. A. B. Glover and W. 
Ainslie, Judges. 


Contract—Adjusiment of Accounts—Limilatton. 
Case No. 255 of 1875. 


Regular Appeal from a decision passed by 
the Officiating Judge of Zillah Hooghly, 
dated the 25th May 1876. 


Opender Narain Mookerjee (Plaintiff) 


Appellant, 
. versus 
n 
Gudadhur Dey nnd another (Defendants) 
Respondents. 


Baboos Taruck Nath Sein and Bhoyrub 
Chunder Banerjee for Appellant. 


Baboo Bycant Nath Paul for Respondente. 


In a suit to bave an account taken of what was pay- 
nble, and had been paid, by either of two parties in 
pursuance of a contract, and to have a decree for any 
balance found to be due to either—the contract dis- 
tinetly providing for an adjustment after tbe net annual 
collection, and containing a stipulation that any injury 
accruing to the interests ofone party by any laches in the 
payment of rent by the other should form a ground for 
compensation: HEUD, that, it was not necessary that 
the land should be sold up for arrears m default of pay- 
ment before the account could be adjusted; and that 
even a decree, taken out by the zemindar against 
defendant for the rents of the land in suit, did not affect 
plaintiff's claim to the money owing under the contract. 

Article 95 Schedule II of tbe Limitation Law provides 
a period of limitation in extension of the period which, 
in the absence of fraudulent concealment, would, ‘under 
some other article, apply to a suit, and not a period less 
than that which under ordinary circumstances, would be 
allowed for a suit of the same nature. e 


Tue parties in this appeal are the same ns 
in No. 119, but their relative positions "are 
reversed. Nobokishen, who was defendant 
in the first suit, ia plaintiff in the present 
suit. The former suit was instituted on 
18th December 1872, and decided on 2nd 
April 1874. ‘This commenced on 5th January 
1874, and terminated on 25th May 1875. 
Both suits are to recover money said to be 
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dae under one and the same registered 
uyampattra, or agreement, of the 21st Pous 
1274. The present suit is, in the reading of 
the plaint, called a suit for breach of con- 
tract, but looking to the matter that follows, 
itis not in reality a suit for damages for a 
brench of contract, but a suit to have an 
account taken of what bas been payable and 
paid by either party in pursuance of that 
contract, and a decrre made for any balance 
found due to the plaintiff. 

The Judge has come to the conclusion 
that thia is a suit falling within the’ provisions 
of art. 95 of Schedule IL of the Limitation 
Act, but he has overlooked Section 19 of 
the Act The 95th*art, provides a period 
of limitation in extension of the .peried 
which, in the absence of fraudulent conceal- 


ment, would, under some other article, apply 
to a suit, aud not a period less than what 
under ordiuary circumstances ,is allowed for 
The 
plaintiff is not claiming relief under art. 95 


bringing a suit of the sume nature. 


after his right hnas become barred under 
some other provision of the statate, and it is 
altogether a mistake to apply to the pre 
judice of a plaintiff that which was meant 
to favor him. 

The suit is clearly a suit on a contract in 
writing registered, andif it does not come 
under art. 117, which perhaps it does not, 
it is governed either by art. 113 or by art. 
118, and as the sume period of limitation is 
prescribed in either case, itis needless to 
discuss the matter further. 

The appellant (plaintiff) has, at the hearing 
of the appeal, abandoned the greater part of 
his claim, and is content to stand by the 
judgment in the first suit, by which he is, 
as he contends, entitled to the sum of 
Rs. 2,588-5-0 paid by him as the result of 
his purchase of the properties conveyed in 
the deeds of 29th Aghun and 8:d Pous 1274, 
modified by the nyampattra of 21st Pous 
1274, over avd above the amount to which 
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the defendant ig entitled, and he claims this 
sum under the covenants contained in tho 
nyampattra. 

The defendant, respondent, seeks to re- 
open the account, but he is not at liberty to 
do this. Although in the two suits the 
parties claim what may be termed different 
remedies, so far that the right to the 
remedy sought in each suit cannot co-exist, 
the question to be decided in both suits is 
the sume,—namely, how the account between 
the parties stands. The several items of 
the account were ascertained by the Judge 
inthe first suit, ond though the present 
defendant lodged an appeal, he withdrew it, 
aud must be taken to have accepted the 
figures as correct. There are no items of 
later date introduced in this suit as it 
comes before usou appeal, and consequently 
the balance found in the either suit in favor 
of the plaintiff then (defendant) is conclusive 
in this suit. 

The substantial defence in this suit is 
that niyompotro does not give the plaintiff 
auy claim to a refund, and that supposing it 
does support his claim, still as regards an 
item of Rs. 1,496, being the amount of rents 
collected by the vendors in 1274, the pluin- 
(iff is not equitably entitled to charge this to 
the defendant, inasmuch as he has failed to 
satisfy the zemindar’s claim for rent for 
1274, and a decree has in consequence been 
made against the defendant for those rents. 

The first point has been virtually decided 
in appeal No. 119, and itis only necessary 
to say that the agreement of 21st Pous 1274 
does provide in distinct terms for an ndjust- 
ment of accounts between the parties after 
the Austabood or net annual collections haye 
been ascertained. The words are: “ you 
shall have to pay up to me the nmount 
which will be due to me in addttion to 
Rs. 2,000 in the event of the profit turning 
out to be less (than Res. 1,043 per annum) 
pu an enquiry in the mofessil,” and in a 
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previous passage, “if more than Re. 2,900 


be due on account of the said rent, 
you should pay it- If you do not. pay it, and 
my mocuiruree right suffers any injury, you 
shall have to pay me compensation for it.” 
It was contended that so long as the tenure 
is not actually sold for realization of arrenrs 
of rent, this covenant remains in abeyance, 
but this is an unreasonable construction. 
It cannot have been the intention. of the 
parties that if the purchasdér of the mocarru- 
ree should be forced to pay arrears, of rent 
to the zemindar over and above what the 
seller had disclosed, in order to protect his 
tenure, he should have noyremedy under 
the agreement, but that if he did not 80 
protect the tenure he should be entitled to 


compensation under it. 


With respect to the sum of Rs. 1,496-the 
right of the plaintiff under the terms of the 
noreement is beyond question ; the equity of 
the defendant lias not arisen ; he has admit- 
tedly not paid ‘a farthing of the renta of 
1274 up to this -date ; he cannot demand a 
set-off for a claim which may arise in the 
future; if he wished to have a final settlement 
of accounts iu this suit, he could have secured 
it;he hag not done so, and we must take 
matters ns they now stand, and not as they 
may or may not be at some uncertain future 
date. 

It was urged that the niyompotro is 
insufficiently stamped ; its genuiness is un- 
questioned; it waa brought into Court in the 
first suit by the defendant himself, und we 
cannot in appeal give effect to an objection 
which does not affect the merits. 

The appeal is allowed, and the decrea of 
theCourt below is reversed; and in lieu there- 
of we decree that the plaintiff is entitled to 
recover from the defendant the sum of 
Rs, 2.588-5-0, with interest at 6 per cent. per 
annum fiom date of the first Court’s decree, 
with proportiounte costs, 

a4 0 





The 22nd June 1876. 


Present: 


The Hon’ble A. G. Macpherson and 
G. G. Moris, Judges. 


Contract—-Concarted Litigation — Costs of Litiga- 
tion—Direction of Litigation—Appeal to Privy 
Council: 


Case No. 1281 of 1875. 


i +$ 
Special Appeal fiom a decision passed by | 
the Officiating Judge of Zillah Raj- 
shuhye, dated the Ye of Maroh 1875, 
uffirping a decree of the Subordinate 
Judge of that district, duted the 18th 

of July 1878. ` 


Shushee Mohun Shaha Chowdhry and 
another (Pluiutifts) Appellants, 


versus 


i 


Tara Purshad Mojoomdar nnd another 
(Defendants) Respondents. 


Baboo Sreenath Dass for Appellunts. 


Baboos Opendio Chunder Bose nnd 
Sreenath Banerjee for Respondents. 


Plaintiffs having sought to recover from defendants 
their share of the costs of certain litigation whic plain- 
tiffs had set agoing at the instance of defendant's father, 
who was jointly interested with plaintiffs ın cextain 
property in suit, but who wanted the means to, prosecute 
the litigation for its recovery, and who, accordingly, 
executed an ikrarnamah agreeing to share the costs of 
the necessary litigation proportionably with plaintiffs 
provided they furnished the funds for prosecuting that 
ligigation to the farthest limits; and the said litigation 
having terminated adversely to the interests of both 
plaintiffs and defendants, without any appeal having 
been pieferred to the Privy Council; and defendants 
having repudiated all responsibility for costs on the 
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ground of default in prosecution of litigation to the 
furthest possible limit: HELD, that, ag plaintiffs had 
merely undertaken to furnish the means for carrying 
on the litigation, but had not actually undertaken the 
conduct of that litigation, and as it was notin evidence 
that defendants had wished to go up to the Privy. Coun- 
cil, and to this end had made a demand on, but had been 
frustrated by plaintiffs, the plaintiffs were entitled to 
recover proportionate costs in the concerted “tigation, 
with costs in the present suit proportioned to the’amount 
thus obtained by them. j 

The Lower Courts in this case found that it had not 
been proved, either that the pleaders had advised, or 
that defendants’ father had agreed, thatethere should be 
au appeal to the Privy Council. ' 

Tae plaintifs and Kuli Prosad (the 

father of the defendants) Being jointly iu- 
terested in certaiu property, for the recov- 
ery of which it was necessary that they 
should institute a sult, it was agreed tat 
the necessary funds should be provided by 
the plaintiffs, on certain terias mentioned in 
au ikrar dated the 21st Aghran 1274. 
' The suit was brought accordingly, but 
unsuccessfully, being dismissed by the High 
Court on appeal. The costs of the litigation 
(i. e„ the costs of those who were the plain- 
tiffs in that suit) having been paid by the 
present plaintiffs, they sué now to recover 
from the heirs of Kali Prosad the proportion 
for which they are liable according to the 
ikrar. The defence is, that one of the terms 
of the agreements was that’ the plaintiffs 
nlone were to bear all the expenses if they 
“spoilt the case” by not providing the 
necessary funds ; that the plaintiffs did not 
appeal to the Privy Council against the 
decisio’ of the High Court; that cons quently 
they “spoilt the case, &¢.,” and that there- 
fore the defendants are not liable to contri- 
bute anything. 

The defendants further plead that the 
defendants in the previous suit (the one 
brought by the plaintifis and Kuli Prosad 
jointly) gota decree for costs, on that suit 
being dismissed ; and that they issued execu- 
tion against the present defendants whose 


guardian thereupon had to pay Rs. 1,165-5 ; 
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and the defendants clnim to recover in this 
suit the said sum of Ra. 1,165-5 with 
Rs. 207-6-11 interest thereon from the 
plain tiffs, 

Oue of the issues stated inthe Subordinate 
Judge’s judgment is ‘did Kali Prosad desiro 
the plaintiffs not to prefer an appeal to the 
Council?” And the  plaintilf 
Degendro Mohuu, being examined as a 


Privy 


witness, said that they did not appeal to 
the Privy Council because their case was 
barred by limitation: he also snid that Kali 
Prosad, in consequence of advice received 
from the pleaders engaged in the cause, 
expressly ngreegl that there was uo use in 
The Lower Courts 
the 
pleaders advised, or that Kuli Prosad agreed, 


appealing to England. 
haverheld it not to be proved that 


that there should be no appeal to the Privy 
Council. The Lower Appellate Court appar- 
ently was of opinion that by the trar the 
plaintiffs were bound under al! circumstances 
to carry the appeal to the Privy Council, 
unless discharged by Kali Prosad from that 
obligation. The tkrar (which is signed by Kali 
Prosad and addressed to the plaintiffs) com- 
mences by describing the position of the par- 
ties, and reciting that they have a right to 
certain chur lands of which possession had 
been quietly taken by him whom they 
Then it 
“There is no means left to recover that 


proposed to sue. continues :-— 
‘possession except by the ‘institution of 
‘t legal proveedings, But we are uot ina 
“ position to pay the expenses. Wherefore 
‘J enter into this ugreement with you that 
“ you should pay all the expenses, including 
“our twelve annas share, of jointly prose- 
“cuting such a law suit from the Court of 
“first instance to the last Court which 
“ decides, in succession, till finally disposed 
“of; and, in consideration of such expenses, 
“I, who am proprietor of six annas, being 
“one half of the aforesaid twelve annas of 


‘the said chur, do agree togsell to you thiea 
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“ annas fifteen gundas thereof 
“ and declare that when the said suit, start- 
‘ing from the first Court, has come to an 
‘end by the final order of the Appellate 
“ Court, I shall convey to you by a deed of 
“sala the aforesaid three annas fifteen 
“oundas share. * * * The said cnse 
“ may have to go up in due successive stages of 
‘ appeal even tothe highest (liferally high) 
‘Court; should that be necessary, you should 
“ pny the expenses of conducting the same up 
“to the aforesaid Court That, should we 
“ be cast (God forbid it) by the final decision, 
“I would be personally liable for .8 annas 
“5 cundas share of the expenses which you 
‘may incur on account of our aforesaid 
“twelve annas from the commencement of 
‘the suit to its final disposal * * * 
“Should you spoil the suit by fuiling to 
“ provide the expenses, I shall not be liable 
“for any charge, and you shall be answer- 
“able for the expenses on account of my 
“share. If I be cast (God forbid-it), I shall 
“not be able to make any settlement or 
“ alienation of my own six annas share with 
“t any one in the re-formed lands of Mouzah 
‘‘Biara, included in the Thak map, so long 
“ ns your money is not paid off with interest. 
‘But, in the event of our being cast in the 
“suit [God forbid it], we would not be liable 
& for the costs of the defendants ; the costs 
‘which may be saddled on us are to be pnid 
“by yourselves. * * * We should, 
hesitate before deciding thnt the 
bound either party to appeal to the Privy 
Council ngainst The Privy. 
Council is not expressly named in the ikrar, 
the language of which seems to us to be 
applicable rather to the ordinary Courts of 
this country. Moreover, supposing an appeal 
to be really absolutely hopeless, we can 
scarcely Imagine that this ikrar could be 
held to force an unwilling party to go on 
with it But, however that may be, it is 
quite clear that the only obligation to which 


his will. 


ikrar. 


* * #|ihe plaintifs are subject under the ikrar is 


the obligation to provide funds for the litiga- 
the 


There is onlyan agree- 


tion. There is no agreement that 
plaintiffs will appeal. 
ment, that so long as any proceedings were 
taken, they would provide the requisite funds. 
The ikrar does not give the conduct of the 
litigation to,the plaintiffs, nor do they under- 
take to conduct it: it is absolutely silent 
save asto their liability for such costs as 
shall be ipeprred in the litigation, That 
being so, ahd there being no evidence that 
Kali Prosad wished to appeal to the Privy 
Council, or that he ever called upon the 
plaintiffs to joia with him in appealing, or 
to furnish him with th® necessary funds for 
appealing, we do not see in what respect the 
plaintiffs fuiled to comply with the terms of 
their contract. In our opinion, the plaintiffs are 
entitled to recover from the defendants the pro- 
portionate share of the monies advanced by 
them, according to the terms of the tkrar. 
Aund,as agreed in the ikrar, the defendants 
will be entitled to set off the sum_paid.by 
them when execution issues against them, 
with interest. ‘The decree in favor of the de- 
fendants which the Lower Courts passed must 
beset aside. The case must be remanded to the 
first Court that the amount may be accurately 
made up. The Subordinate Judge will take the 
case up at once out of its turn, and dispose of 
it with the least possible delay. The appel- 
lants are entitled to the costs of this appeal, 
nud also to athe costs of the whole suit (in 
all the Courts) in proportion to the emount 
to which they are ultimately found fo be 
entitled. 


Civil 7 





The 28rd June 1876. 
Present : 
The Hon’ble William Markby, Judge. 
Abatement of Claim—Limitation. 
Case No. 40 of 1876. 

Special Appeal from a decision: passed by 
the Second Subordinate Juiige of Raj- 
shahye, dated the 18th of September 
1875, affirming the decree of the Moon- 


siff of Pubna, dated the 8taf of March 
1878. 


‘Ishur Chunder Sen and hera (Plaintiffs) 
Appellants, 


9 
Versus 


Beepin Behary Roy, who appeared, find Raj’ 


‘Chunder Bhoomick and Prosunno Moyee 
Dnssee, widow of Kushee Chunder Bhoo- 
mick deceased, who did not appear in this 
appeal, (Defendants) Respondents. 


Baboos Mohiny Mohun Boy and Issur 
Chunder Chuckerbutty for Appellant. 


Baboos Kally Mohun Doss and Doorga 
Mohun Doss for Respoidents. 


If a plaintiff brings a suit for only a portion of a 
fishery, for the whole of which he had previously made a 
claim, he takes all the consequences of his act; but it 
is not one of those consequences that his suit should be 

3. 77 Act X of 1859 does not prevent a person having 
a right to any land from bringing a‘suit for a declara- 
tion of lus right within twelve years. 


I abgtnined from giving my judgment in 
this dase when it was brought on, because I 
desired to see whether the learned pleader 
forthe respondent, who was not then present, 
could put‘any more satisfactory construction 
upon the judgment of the Subordinate Judge 
than I was able to do without his assistance ; 
but the pleader, who is now present, confesses 
himself unable to do so, and therefore it 
‘seems to me impossible to come to any other 
conclusion than that the Subordinate Judge 
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for some renson or other chose to think that 
the plaintiff could not bring a suit to estub- 
lish his right to n portion of the fishery in 
question, hecause nt some time or other he 
had claimed to collect rent over the whole 
fishery. It was exceedingly undesirable for 
the Subordinate Judge, even if he thought 
this, to dismiss the suit upon this ground 
without going into the merits, as the point 
had never been raised before, and it is quite 
clear that, if raised at all, it should have 
been raised when the case was in this Court 
before, and when no objection was taken to 
the frame of the suit, and a remand was 
directed in the presence of all parties. 
Besides this, the objection itself is wholly 
If the plaintiff found 
that he could not establish his title to the 


without foundation. 


whole fishery or for ‘some reason or other 
considered it advantageous to himself to put 
forward his title to only a portion of the 


.| fishery, he was perfectly at liberty to do so, 


but of course he must take any consequence 
that may ensure from his having taken such 
a course. It is not a consequence of his 
so doing that this suit should be dismissed. 

Then again as to the question of limitation 
itis quite clear that the Subordinate Judge 
is wrong in the view which he has taken of 
the law on this subject. So long ago as in 
the case reported in the 7 Weekly Reporter, 
page 152, it was decided that the section? 
relied upon by the Subordinate Judge does 
not prevent a suit for establishment of title 
being brought after the period of limitation 
prescribed therein. That section duly pre- 
vents any further claim being made after 
the year has expired for the rent which has 
been refused. 

Therefore, upon both the grounds, the 
a , 

* S.77 Act X of 1859.—Peacock, CJ. “It is cler 
that it was not the object of that section to prevent the 
party who has the right to the land to bring his action 


to try his title to the land within twelve years from the 
date of dispossession,” e 


482 Oivil 


t 
THK WEEKLY REPORTER. - 


— 


Rulings. [Vo XXY. 


Subordinate Judge’s decision is wioug, and 
must beset nside, and the case remanded 
for the second time in order that he may 
dispose of the appeal on the merits, 

Costs will ubide the result. 





The 26:h June 1876. 


Present: 


The Howble F. B. Kemp and F. A. B. 
Glover, Judges. 


Consideration—Good Faith 
Sale—Cross-convreyance— Arreans 
~- Rent. 


of Deed of 
of, 


Cass No. 447 of 1862. 

Regular Appeals from a decision passed 
by the Principal: Sudder Ameen of 
Behar, dated the 18th July 1862. 

Moharanes Inderjeet Kooer, widow of Moha- 
rajah Het (Plaintif) 
Appellant, 


Narain Singh 


VERSUS 


i 4 


Luchmee Narain Pooree and others 
(Defendants) Respondents. 


Mr. R. T. Allan and Moonshee Mahomed 
Yusoof for Appellant. 
Mr. C. Gregory for Respondents. 


Case No. 502 of 1862. 
Musst. Ameeroonnissn Begum, alias Nunkoo 
Seheba, one of the (Defendants) Appellant, 


Versus 


Moaharanee Inderjeet Koorr, widow of 
Moharajah Het Narain Singh (Plaintiff 
Respondent. 

Mr. C. Gregory for Appellant. 

My. R. T. Allan ond Moonshee Mahomed 

Yusoof for Respondent. 


Khajah Hossein Ali Khan, father of Sultan Jan, 
Hossein Jan, and Aguan Jan, took a lease fiom Rajah 


Inderjeet Sing of certain mehals for a term of 12 year 
at a rental of Rs. 28,971. Khajah Hossein Ali Khan 
died six years after, but the Maharajah Inderjeet 
also dying before that time, and the melals having 
fallen heavily into arrears, his son Maharajah Het 
Narain Sing, husband of present plaintiff, sought to 
set aside the lease on account of those arrears, but 
failed. Proceedings taken against Hossein Ali Khan 
for arreats were partly successful and went on to 1847, 
in which year Sultan Jan, one of the sons of Hossein 
Ali Khan, sold toe his wife Ameeroonnissa a portion 
of his father’s estate, in consideration of some mok- 
urruree Mases which shë had given her husband’s 
brothers in lands held inher ownright. In a suit subse~ 
quently brought. by Ameeroonnissa to set aside these 
mokurruree leases, Maharajah Het Narain (who, having 
claims against the lessees, was made a party to suit) 
opposed the cancelm@t of the lenses, on the ground 
that the application was fraudulently made to evade his 
demands on the lessees. His apposition was successful, 
and on more than one occasion his demands, or after 
hint those of his widows, were met out of the sale pro- 
ceeds of these mokurruree leases. When therefore the 
Ranee widow came before the High Court in another 
suit, in which she sought to make the estate, which Sul- 
tan Jan.had sold to Ameeroonnissa, liable for the debts 
of his brothers—pleading that this sale was a fraudulent 
oue, intended to evade her claims against those brothers 
—the High Court held that,inasmuch as Ameeroonnissa’s 
effort to set aside her mokurruree leases to her brothers- 
in-law had proved infructuous, the Court could not 
decide that both the mokurruree tenures and the estates 
conveyed to Ameeroonnigsa in consideration thereof 
were liable to satisfy the Mabarajah Het Narain and 
his Ranee’s decrees. The Ranee’s suit was accordingly 
dismissed. Sheappealed tothe Privy Council ; and the 
Privy Council, finding that the ground on which the 
High Court had dealt with the suit had been a surprise 
to the plaintiff, remanded it for retrial in this country 
on the two issues—(1) whether .the property of Khajah 
Hossein Al Khan was really transfered in good faith 
by ‘Sultan Jan to Ameeroonnissa in consideration of the 
mokurruree leases granted by her out of her own estate 
to Sultan Jan’s brothers, and (2) whether, by fhe deci- 
sions given in former proceedings, to which shegras a 
party, and by which she benefited, the Ranee widow was 
precluded from disputing the good faith of the aboye- 
mentioned conveyance. 

The case now returns to the High Court, after retrial 
on remand in the Lower Court; the Subordinate Judge 
having found that the consideration for the property ’ 
conveyed to Ameeroonnissa by Sultan Jan was certain 
property conveyed by that lady to Sultan Jan’s brothers 
in mokurruree lease ; and that this transaction was not 
fraudulent, and also that the Ranee widow was preclud- 
ed from taking exception to the deed of sale, after the 
decision given in presence of her husband, proving that: 


~ 
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the mokurrnree property had bepn exchanged for the j in the matter of the properties Deodhur 


penal ek as eee Chutturwar, 4 aunas hissa of Ramnuggur 

Foump, by the High Court, on a consideration of the À ; 
fresh evidence tendered by the plaintiff, in connection and 14 anuas of Rajpore, which formed the 
wath|the previous proceedings, that there was no reliable Bubject. of the appeal by the Ranee. With 
direct evidence that the. transaction represented in the 
deed of sale was entered into with the view of de- 
frauding the plaintiff; that Ameeroonnissa certainly had 
‘some properties belonging.to herself; and that, though her 
deed of sale includes other properties which Sultan Jan 
subsequently conveyed away to another person, there iş 
evidence to ‘show that Ameeroonnissa was never put in 
‘possession of those other i i she wês of that 
which she claimed. 

Hip, also, that, in the circumstances, it was'not 
necessary to decide the second issue; but that, if it had 
been necessary todo so, the Court would. hold that, 
though the plaintiff's predeceaso®s had acknowledged 
the good faith of Sultan Jan’s conveyance to Ameeroon- 
pissa, the Court did not ghink they had acknowledged 
that the consideration for that deed was a grant of the 
mokurrures leases to Sultan Jan’s brothers, E e 


l 
































regard tothe appenl of Ameeroonnissa, which 
had reference to the sale to her by her hus- 
band Khaja Taleb Ali Khan, alias Sooltan 
Jan, we differed from the Principal Sudder 
Ameen. We held that there was vothing to 
taint that transaction with fraud, beyond 
any presumption that might arise from the 
fact of the parties stauding inthe position 
of husband and wife. We further observed 
that certain ancestral properties belonging 
to Ameeroonn ise were given in a mokur- 
rurrep tenure fo the other heirs of Khaja 
Hossein Ali, that is to say, to the brothers 
of Sultan Jan; and that the properties con- 
veyed by the bill of sale executed by Sultan 
Jan to Ameervonnissa Begum were the 
consideration for the properties which that 
lady had given to his brothers in mokur- 
rurree. We also remarked that Ameeroon- 
nissa had sued to set aside the deed which 
created these mokurruree tenures in favor 
of the two brothers; that the Ranee’s 
husband, the Jate Maharajah Het Narain 
Singh, was a party tothat suit; that he in 
that suit had contended, as against Ameei- 
oonnissa, that the grant of .the mokurruree 
tenures by her wus bond fide; that her 
suit to set aside that grant was collusive to 
defraud him, and that the properties covered 
by the mokurruree grant were liable for his 
decree for rent as against the heirs of 
Khnjah Hossein Ali; that in the present 
case his successor the Ranee seeks to bring 
to sale the properties which were given in 
exchange, and as a consideration for the 
properties which Ameeroounissa granted to 
the other heirs of Khajah Hossein Ali, 
namely the brothers of Sooltan Jan ; that 
as the spit of Ameeroonnissa to set aside the 
mokurruree tenures had been dismissed by 


the First Court, and her gi rejected by 
67 


Tar plaint in this case was filed’ by 
Maharajah Het Narain Singh, who has been 
succeeded by his widow, Moharanee Inder- 
jeet, Koper. The suit was instituted on the 
20th Febrgary 1861. It was decided by 
the Principal Sadder Ameen of Belar on 
the 18:h of July 1862, in favor of the 
plaintiff, and the decree ordered that, save 
and except Deodhar Chatterwar, 4 annas 
of Ramnugger, and 14 annas of Rajpore, 
all the rights and interest that Khajah Taleb 
Ali Khan, alias Sultan Jan, the husband of 
Aaiéaroancstn Begum, held at the time of 
. his death in the properties, the subject of 
this suit, were to be sold in satisfaction of 
the plaintiffs decree. 

Both, parties appealed to tbis Court, 
Moharanee Inderjeet Koer who, on the death 
of Maharajah Het Narain Singh, her hus- 
barfd, succeeded to his estate, being the ap- 
pellant in No. 447, and Ameeroonnissa 
Begum being the appellant in No. 602, 
The two appeals were heard on the 31st of 
August 1863, by Mr. Justice Kemp and 
the lato Mr, Justice Sumbhoo Nath Pundit. 
We were of opinion ‘that the Principal Sud- 
der Amgen had come to a correct conclusion 


+ 
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another Bench of this Court, we could not, 
under the circumstances, hold that both the 
mokurruree 


teuures and the properties 


conveyed in consideration thereof were 
liable to satisfy the plaintiff's decree. The 
result of our decision was that we modified 
the decision of the Principal Sudder Ameen, 
dismissed the whole of the plaintiffs claim 
and her appeal with costs, nnd decreed the 
appeal of Ameeroonessa Begum with costs 
payable by the plaintiff. 

Upon this the plaintiff appealed to the 
Privy Council. Their Lordships, 
giving a short history of the rent suits 


after 


brought by the predecessor of the plaintiff, 
Maharajah Het Narain Singh, against his 
lessee Khojah Hossein Ali Khan—which 
litigation their Lordships described as 
extremely complicated—observe that that 
litigation was determined by the decree of 
the Principal Sudder Ameen, dated the 80th 
of December 1856, which decreed that the 
plaintiff do recover from the heirs of the 
original lessee Khajah Hossein Ali Khan, 
pamely, Hossein Jan, Meerun Jan and 
Musst. Poti Begum, as also from the estate 
of Sultan Jan, the sum of 1,64,879 rupees 
and a fraction; and that Ameeroonnissu 
The properties 
which the Maharajah sued to make liable 


Begum be exonerated. 


in satiefaction of his decree for 1ent were, 
Ist, Mouzah Deodhar' Chutturwar; 2udly, 
fourteen annas of Mouzah Rujpore; und 
8rdly, other properties forming. part of the 
estate of the Khajah, alleged to have been 
transferred by Sultan Jan to Ameeroonnissn 
Begum, and still in her possession ; and 4thly, 
The 
claim of the appellaut to the 4 aunas of the 


4 annas in the Ramnuggur estate. 


Ramnuggur estate was given up, as also 
was the claim to Deodhar Chutturwar. 
S% that ghe contention between the parties 
before their Lordships of the Privy Council 
was reduced to the properties mentioned in 
the 2nd and 3rd. classes, namely 14 annas 
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of Mouzah Rajpore, being part of the 
estate of Khajah Hossein Ali Khan alleged 
to have been transferred by Sultan Jan to 
his wife Ameeroonessa Begum, and to have 
been afterwards to Kazee 
Ramzan Ali, and by him to the present 


sold by her 


possessors, who were made defendants on the 
record,-aud the other property forming part 
of the estate of*the Khajah, alleged to have 
been transferred by Sultan Jan to Ameer- 
With reference to the 
title of Améeroonnissa to these properties, 


oonnissa Begum. 
e 


their Lordships say that that title is that 
these properties were sold and conveyed to 
her by her husband Sultan Jan in consider- 
ation of 49,000 rupe® in cash and a 
diamond ring, under a deed of sale dated 
the 19th of November 1847. They then 
observe that this bill of sale is not to be 
found in the present record, though it 
appears from the judgment of the 80th of 
December 1856 that the document, or at 
least a copy of ıt, was filed in the original 
suit, wherein Ameervounissa contended that 
she was not in possession of any part of her 
husband’s estate in 
that no proof, certainly no 
satisfactory proof, has ever been given of 
the payment of the 49,000 rupees, or of the 
delivery of the diamond ring ; that under 
these circumstances the Principal Sudder 
Ameen cnme 


the character of an 


heir; and 


to the conclusion that the 
conveynuce dated the 19th of November 
1847 from Sulian Jan to his wife, Ameer- 
oonnvisea Begum, was a fictitious traraction, 
and that the property which was the subject 
of that transaction continued to be part of 
the estate of Sultan Jau; that so much of it 
as remained in her hands was subject to be 
attached and sold in satisfaction of the 
plaintifi’s judgment-debt, that is to say, the 
debt for rent. Their Lordships then say 
that the view taken by this Court of the 
above transaction appears to be that, 
admitting the expressed consideration for 


e 
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the conveyance of the 19th November 1847 
to be merely nominal, there was iu the grant 
of the mokurruree tenure by Ameeroonnissa 
out of her own estate, and in the retention 
with her consent of Deodhar Chutterwar by 
Sultan Jan, a consideration moving from her 
sufficient to support the transfer fo her of 
the Khajnh’s estate ; and thgt at nll events 
the appellant, whose husband had taken the 
benefit of the decree of thè 30th 
November 1860, and of the execution 
thereby awarded against the mokurruree 
tennres, could not dispute.the sufficiency of 
that consideration. Their Lordships say 
that “they would, have been disposed to 
concur in this view if they were satisfied 
that the defence to the suit which it involves 
had been clearly pleaded and regularly 
tried ;” but that it appeared to them 
“extremely doubtful, to say the least, whether 
the appellant had the means, which she 
ought to have had, of meeting such a case; 
that the title of Ameeroonnissa ag plended 
rests upon a conveyance in cousiderntion of 
the 49,000 rupees and the ring ; that it is 
true that the particular consideration is not 
expressed in, nor made part of, the 4th issue 
setiled in the case, which is merely, whether 
by virtue of a bona fide kobula, that is'to 
say, without collusion and fraud, executed 
by her husband, the defendant was in pos- 
session of the property sold.” But, observe 
their Lordships, “it is not the less possible 
that the poiut taken by the High Court was 
A surprise on the plaintiff; that there is no 
trace of its having been taken’ by Ameeroon- 
nisa ia the Court of First instance.” 
Therefore their Lordships conclude that 
they “ought to give the appellant (the 
plaintiff) the option of having the case ag 
between her and the respondent Ameeroon- 
nissa remanded for retrial upon two issues.” 
The rest of the judgmeut of this Court 
was affirmed, and the case has come back 
to this Court with directions, if the appel- 


lant should desire it, to try two issues as 
between the Ranee plaintiff and Ameeroon- 


nissa Begum under the provisions of Section 


354 of Act VHI of 1859—those 
being first, “whether the property of the 
late Khajah Hossein Ali Khan was really 


issues 


and in good faith transferred by Sultan Jan 
to the respondent Ameeroonnissa Begum in 
consideration of the grant by her of tha 
mokurruree tenures out of her own estate,” 
and second, “ whether, regard being had to 
the proceedings in the suit No. 27 of 1858, 
and to the decision therein of the Principal 
Sudder ‘Ameen, dated the 30th of November 
1860, the appellant is 
disputing that the property was bond fide 
Their 
Lordships, in granting this remand, further 


precluded from 
so transferred to the respondent.” 


observe, that whilst they give the appellant 
the option of a remand, to which they 
thought she was in strictness extitled, they 
throw out for the consideration of both par- 
ties whether it may not be better for both 
to avoid further litigation by consenting to 
the dismissal of this appeal as against 
Ameeroonnisea without costs. Then there 
was a direction with reference to the costs 
of the appeal as between the appellant and 
the respondent Ameeroonnissa, that, if it 
should so happen that the case should go 
back to India, those costs should be taxed, 
and be hereafter pnid and received as 
incurred iu the cause according to the final 
result, 

The case was remanded to the Subordinnte 
Judge of Gya by this Court to try the two 
issues laid down by Her Majesty in Council, 
and both parties were given an opportunity 
to adduce such further evidence as they 
might be able'to produce on the trial of those 
issues. The finding of the Subordinate Judge 
on remand is to be found in his jtdgment 
dated the 29th of April 1874. We do not 
purpose to give the reasons ngsigned by him 
for coming to the conclusien at which he 
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has arrived. They will be found in his deci- 
sion. Suffice it to say that he found that the 
consideration for the properties which were 
transferred by Sultan J an to Ameeroonnisea 
Begum was certain properties conveyed by a 
mokurruree lease executed by that lady in 
favor of the two brothers of Sulian Jan; and 
that this transaction was not fraudulent for 
the purpose of evading payments of debts 
due by the late Khajah Hossen Ali Khan, 
but was 2 real transaction, and made in good 
faith. On the second issue the Subordinate 
Judge was of opinion that as it had been 
proved in the presence of the prelecessor 
of the present plaintiff by a®final decision, 
dated the 30th of November 1860, that the 
mokurruree property had been exchanged 
for the mehals covered by the deed of 
conveyance which was the subject of the 
suit, the plaintiff is now precluded from 
taking exception to the deed of sale as being 
fraudulent. 

The case has now come up to this Court, 
Be- 
fore we proceed to express our own opinion 
their 


and has been fully argued before us. 


upon the two issues laid down by 
Lordships of the Privy Council, we desire 
to refer to certain facts which appear to 
be admitted or not disputed by the parties. 

Khajah Hossein Ali Khan, the ancestor, 
or father of Sultan Jan and of his two 
brothers Hossein Jan ond Miran Jan, and 
of his sister Potee Begum, took a lease 
from Rajah Inderjeet Singh of certain 
mohals, the term thereof being from 1248 
F. S. to 1261 F. S, and the jumma 28,971 
rupees per annum, omitting fractions. The 
lessee, Khajah Hossein Ali Khan, died in 
Jeyt 1254 F.S. The original lessor, Ma- 
harajah Inderjeet Singh, dying, was succeed- 
eq by Maharajah Het Narain Singh, and 
he took measures to eject the lessee, and 
to determine the lease on the ground thut 
the rent was heavily in arrears, but was 
unsuccessful, tfe lease being upheld by 


the Courts, So that it i clear that ‘during 
the lifetime of the lessee, Khajah Hossein 
Ali Khan, proceedings had been taken with 
a view to eject him on the ground that he 
wns in arrears. Maharajah Het Narain 
Siogh, who succeeded Maharajah Inderjeet 
Singh, Sued for the rents of 125] F. S. 
The demand’ wgs settled by part payment in 
cash, and by a razinamnh, executed by the 
lessee, Khnjah Hossein Ali Khan, promising 
to pay the» balance. Then there were pro- 
ceedings on the part of the Rajah to attach 
the properties lensed, und an attempt to col- 
lect rents direct from the ryots. Those 
proceedings were opposed by the kutkinaders 
or sub-lessees under the lessee, and they were 
supported in their claim by the heirs of the 
original lessee, and on the 16th of Septem- 
ber 1847, there appears to bave been an 
award under the provisions of Act IV of 1840, 
by the Magistrate, directing the kutkinaders 
to be kept in possession: and this award 
of the Magistrate was confirmed by the 
Sessions Judge on the 18th of November 
1847. On the 19th of November of the 
snme year, or very shortly after the termina- 
tion of these proceedings under Act IV, the 
deed which is now the subject of conten- 
the 
There were other suits for rent by Maharajah 
Het Narain Singh for different periods, and 
those suits were finally determined by the 
decision of the Principal Sudder Ameen 
of Behar, dated the 13th of December 1856. 
In that decision a large sum of fhoney, 
upwards found. 
to be due to the Rajah as rent from Khajah 
Hossein Ali Khan for the ‘period during 


tion between parties was executed. 


of a lac of rupees, was 


which he was in possession under the lease, 
aud also from his heirs. 

We now come to the question whether the 
properties conveyed by the deed of the 19th 
of November 1847 werereally and in good 
faith transferred by Sultan Jan to the res- 
Ameeroouissa Begum in consi- 


pondent 
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deration of the grant by her of the mokur- 
.turee tenures ont of her own estate. As 
already observed, their Lordships of the 
Privy Council would have been disposed 
to concur in the view which this Court took 
-of this deed, but for the consideration that 
the appellant, the Ranee, had no , meana, 
which she ought to have had, of meeting it. 
The evidence which has now been adduced 
by the Ranee after the remand ise of the 
most unsatisfactory character. A few wit- 
nesses, pendas and other servhnts of the 
Ranee, some of whom were formerly in the 
service of Khajah Sultane Jan, have been 
examined.: They have been disbelived by 
the Subordinate Jifdge, for rensons which 
he has given in his jadgment, and, after 
hearing their evidence read, we entirely agree 
with him in the opinion that it is, as he 
describes it, “utterly false and untrue.” 
They depose to conversations between Sultan 
Jan and his servants with reference to this 
transaction, and they would make out that 
Sultan Jan had in their presence openly 
consulted his Amlah as to how he could 
evade the demand of the plaintiff on account of 
the arrears of rent due to him; and that 
he had been recommended by his dependants 
to resort to the stratagem of executing n 
benamee conveyance in favor of his wife. 
There is, in our opinion, no reliable direct 
evidence whatever that this transaction was 
entered into witha view of defrauding the 
plaintiff. © 

Theneit is contended by the plenders for 
the afpellant that Sultan Jan had, after this 
conveyance, dealt with a portion of the pro- 
perty covered by the conveyance ns owner 
thereof; and we are referred to a lense 
granted to the wife of Nawab Ameer Ali 
Khan Bahadoor, and to a subsequent sanle 
of the same property by Sultan Jan to the 
Doubtless the property 
which was conveyed to Nawab Ameer Ali 
Khan Bahadoor was included in the deed 


same gentleman. 
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of conveyance executed by Sultan Jan to 
his wife Ameeroonnissa Begum on the 19th 
of November 1847. But there is evidence 
on the record that Ameeroonnissa Begum 
was never put in possession of these mouzahs, 
although they were, as already observed, 
covered by the deed of sale. 

With reference to the other properties 
covered by the deed of sale, there is reliable 
evidence that Ameeroonnissa Begum has 
been in possession of them from the date 
of the deed of conveyance. It is not con- 
tended that Ameeroonnissa Begum had no 
estates of her own ; and it ig also in evidenca 
that the properties which Ameeroonnissa 
Begum gave in mokurruree to the two 
brothers of her husband Sultan Jan were 
estates belonging to her; and that the value 
of those estates was considerably higher than 
that of the estates which formed the subject 
of the conveyance now under consideration, 
namely, the conveyance of the 19th of No- 
vember 1847. In the former suit No. 27 
of 1858, the decision in which was passed 
on the 30th of November 1860, Ameeroon- 
nissa sued to set snide the mokurrurees to the 
two brothers of her husband, on the allegation 
that those properties belonged to her own 
exclusive estate; and that she never had 
granted the mokurrurees to her husband's 
brothers. Her 
examined in that suit, and the husband 


husband’s brothers were 
of the Ranee appellant was a party to it, 
He contended that the deed granting the 
mokurturee, which was executed by Ameer- 
favor of the two brothers 
of her husband, was a bond fide transaction ; 
and that her allegation in that suit was a 
intent to evade hig 
claim for rent as against the heirs of the 
The 
result was that the mokurrureeg were giphel@®, 
Aud itis not disputed that the Ranee, or 
at all events her predecessors, proceeded as 
against those mokurrurees, which by the 
68 


oonniasa in 


fraudulent one with 


original lessee Khajah Hossein Ali. 
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decision of the 30th of November 1860, 
were found to have been granted by Ameer- 
connissa to the two brothers of her hus- 
band, for the recovery of the rent due by 
the lessee Khajnh Hossein Ali Khan, and 
that large sums of money have been reco- 
those 


vered by the sale in execution of 


mokurrurees. 


We therefore hold, looking to the fret 
that the properties granted in mokurruree 
to the two brothersof Sultan Jun were the 
exclusive properties of Ameeroonnissa 
Begum, and that they were, if uot of higher 
value (which upon the evidence it appenrs 
they were) certainly of eqgal value to the 
properties which Sultan Jan traueferred to 
Ameeroonnissa, that the consideration of the 
transfer made by Sultan Jan to his wile 
Ameeroonnissa Begum was the grant by 
her of the mokurruree tenures out of her 
own estate to the two brothers, of Sultan 
Jan, and that in transferring this property to 
Ameeroonnissa Begum the transaction was 
areal one and done in good faith, and not 
with a view to defraud the plaintiff. This 
being our finding on the first issue, it ap- 
pears to us unnecessary to discuss the 
second. Were it necessary to do so we should 
hold that although the Ranee’s predecessors 
in the suit No. 27 of 1858 eontended that 
the mokurruree granted by Ameeroonnissn 
to the two brothers of her husband Sultan Jan 
wns a bond fide transaction, we do not think 
that the appellant’s predecessor admitted in 
thnt suit that the consideration for the deed 
of conveyance by Sultan Jan to his wife 
Ameeroonnissa, dated the 19:h of November 
1847, was a grant by her of the mokururree 
tenures out of her own estate. 

In this view of the case, we dismiss the 
snit of the plaintiff, appellant, and confirm 
the firing of the Subordinate Judge, dated 
the 29th of April 1874, passed after the 
remand by their Lordships of the Privy 
Council. Theenppeal will be ‘dismissed 


with all costs payable by the plaintiff, ap- 
pellant. The costs of the Privy Council, 
as between the appellant and the respondent 
Ameeroonnissa Begum, according to the 
the direction of their Lordships, will be taxed 
and paid ns part of the costs in the cause 
by the plaintiff, appellant. 


The 23rd June 1876. 
Present : 
The Han*le William Makhby, Judge. 
Jurisdiction—Renis of Future Years—Landlord 


. gnd Tenant. 


Case No. 115 of 1876. 


Special Appeal from & decision passed by 
Officiating Judge of West Burdwan, 
dated the 10th November 1875, reversing 
the decree of the Moons: ff of Bishiopore, 
dated the 26th July 1875. 


Mudhoo Soodun Roy (Plaintif) Appellant, 


versus 


Sreeputty Bhuttacharjeo (Defendant) 
Respondent. 


Baboo Nilmadhub Sein for Appellant. 
Baboo Rashbehary Ghose for Respondent. 


In a guit, over the precise character of which some 
former litigation between the parties had thrown some 
doubt; and the Collector and District Judge were at 
variance ag to what the plaintoff exactly sought; and 
the High Court did not think that a mere reference to 
resumption proceedings in the record justified it in 
regarding the decree in the former case asa decree for » 
posseasion: HKLD, that even if that decree had simply 
declared the land in suit to be liable to assgssment, a 
suit of this kind could not be maintained én this 
country, because, apart from special provisions of 
statute, Courta of Justice had no power, in any,one 
year, to settle the rate of rent for future years between 
occupier and owner of land. 

[Nors.—A Collector, in his executive capacity, can 
assess future rents on certain tenures: and the ruling in 
this case is that no similar authority rests in law 
Courts. | 


Ir seems to me in this case that, having 
reference to the form in which the former 
suit was brought, and the allegation that it 
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was brought under Regulation II of 1819, 


and the further, statement in the Collector’s; 
judgment that the party claimed under a, 
lakheraj graut prior to the Ist December 
1790, it; is. probuble that the proceedings: 
then taken were proceedings, under Sections, 


6 and F of Regulation XIX of 1793: and 


if that be so, of course this suit would be 
altogether misconceived. Buf even if that |, 
be not,so, then it; must.be taken thet the 
proceeding, was, one, under, Section. 28, Act, 
X of 1859. Viewing it ns a proceeding 
under that section, the District Judge, has 
come to the conclusion that the decree ob- 


tained, was a decree Ais possession. Now, 
this I am not preparéd at this moment to 
assent to. 
extremely difficult to construe, and there 
seems to have been some difference between 


the Collector and the District Judge, who, 


heard that suit, as to what the claim of the 


plaintiff really was. And.there is nothing in 


either decree, that is, in the decree properly, 


so, culled, which would make it clear what 
the Courts intended. I am_ not prepared, 
merely because the words resumption pro- 
ceedings are used,‘to say that this was a 
decree for possession. But even if it be not 
80, and it was n decree simply declaring that 
the Innd was liable to assesment, still I am 
at n loss to see how this suit can be main- 
tained. i 
which has accrued. due in some past time, 
but a suit brought in the yenr 1281 to. de- 
clare wh&t shall be the amount of rent pay- 
able for the year 1282. It seems to me, 
that that can.only be done under the special 
provisions of statute. 


This is not a suit to recover rent 


Apart from such 
special provision, Courts of Justice have no 
power to settle the rate of rent for future 
years between the occupier of land and the 
owner. Then, that being, so, I asked the 
plender for the appellant to point out under 
what provision of the law he can maintain this 
suit, and he hag been unable to.point out any., 


jurisdiction to maintain. 


The decree is one which it $ 


It seems to me, therefore, that, whatever 
view be taken of the litigation of 1864, I 


,am still bound to hold that this is a guit 
»Wiiich the Courts in this country have no 


It must: be under- 
stood that I base "my decision upon this 


‘grouud, because I do not give my assent to 


all. that has, been said by the District Judge 
in this matter ;. and there may be still some 


farther trouble in ascertaining what the true 
‚position of the plaintiff aud of the defend- 


ant, is. I therefore wish it to be under- 
stood that I dismiss this appeal upon this 
ground ouly, that the Courts below had no 
Jurisdiction to enfertuin this suit, 


The, special appeal is dismissed with 


costs: 





The 28th June 1876. 


Present : 
The Hon'ble F. B. Kemp and the Hou’ble 
E. G. Birch, Judges. 
Probaie of Will— Adopted Son— Objections of 
Nest of Kin. 


Case No. 259 of 1875. 
Miscellaneous Regular Appeal from an 
order passed by the Officiating Judge 
of Zillah Shahabad, dated the 9th of 
August 1875. 


Baboo Byjuath Shabai and others (Opposite 


Parties) Appellants, 
versus 


Desputty Singh, a minor, through Abdool 
Hye. manager (Petitioner) Respondent. 


Mr. Kennedy nnd Moonshee Mahomed 
Fusoof tor Appellauts. 


Messi. Paul und Woodroffe for Respondent. 


Where an adopted minor son applied through his 


manager for probate of the will of his adoptive father ,¢ 
and some creditors of the father’s next- -of-kiù, 
would have inhe:ited the father’s property if the plain- 


aho 


tiff had not been adopted, opposed the grant of the 
probate, and their objections were recorded by the 
Judge: HRLD, that the said ceditors Nad no standing 
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in the case, and that the Judge had acted illegally in 
giving them one, 

Kemp, J—On the 14th of July 1875, 
Baboo Desputty Singh, a minor, through 
the manager of his estates, Abdool 
Hye, applied to the District Judge for 
probate of the will of the late Bindessuree 
Pershad Singh who, itis alleged, died at Arrah 
on the 3lst of July 1871, leaving properties, 
moveable and immoveable, situated in the 
district of Shababad. To the petition an 
instrument, purporting to be the will of the 
deceased, was annexed. Mr. J. H. Thointon, 
Civil Surgeon of Arrab, one of the subscrib- 
ing witnesses to the said instgument, verified 
the petition as laid down in Section 248 Act 
XI of 1865. Upon this petition an order 
was passed directing advertisements to be 
made at the Collectorate and at the Civil 
Courts of the district. Notice also to be 
served on parties to suits before the Subordi- 
nate Judge in which Desputty Singh was 
concerned. This application to come up on 
the first miscellaneous day after Mr. Palmer 
tukes charge, say Saturday, the 24th July. 
This order was passed by Mr. Geddes. 

Byjuath Sahai and others, appellants, are 
the creditors of Baboo Reetbhunjun Singh ; 
and they objected to the grant of the pro- 
bate on the ground that Desputty Singh 
was not the heir of the late Bindessuree 
Singh, but that their debtor Reetbhunjuu was. 

It appears that notices were issued by the 
Subordinate Judge of the district, dated the 
30th July 1876, calling upou Byjuath Sabai 
and others to file any objections they might 
have to make in the matter of the petition 
of Abdool Hye before the Judge of the 
district on or before the 22nd of July 1875. 
They appeared, and filed their objections. 
The Judge, on the 9th of August, after con- 
sidering the objections of Byjnath Sabi aud 
others, passed the following order :-—* that 
letters of administiation will be granted by 
this Court to Moulvie Abdool Hye, peti- 


tioner, as manager and next friend to Baboo 
Desputty Singh, minor, on his undertaking to 
make a true inventory ofthe property and 
credita of the late Baboo Bindessurree 
Pershad Singh, deceased, and to exhibit the 
same in this Court at or before the expira-, 


‘tion of one year next ensuing, and to render 


a true account thereof, and also on his filing 
a bond with- two sureties engaging for the 
eollestifn, getting in‘and administering the 
estate of the. deceased Baboo Bindessurree 
Pershad Singh.” 


Each party to pay their own costs. 

On the case coming before us, it was con- 
tended by the learned Agivocate-General for 
the respondent that the appellants ought not 
to haveebeen made parties to these proceed- 
ings ; and he asked the Court to dismiss the 
appeal without hearing their Counsel or 
entering into the merits. We were of opinion 
that ns the appellants were made parties to 
the proceedings by the action of the Court, 
and were called upon to file their objections, 
and did file them without aby objection on 
the part of the respondent, that we ought 
to hear the appeal. We therefore enlléd 
upon the learned Counsel, Mr. 
who appeared for the appellants, to satisfy us 
that his client was in a position to oppose the 
grant of probate of the estate of the late 
Baboo Bindessurree Pershad Singh. After 
heming his argument, aud that of the learned 
Advocate General for the respondent, we are 
of opinion that the appellants ought not to 
have been permitted to object in the Lower 
Court to the grant of probate. 

Numerous cases in the English Courts 
were cited by the learned Counsel on both 
sides, but in deciding this case wë have not 
to look to what is or was the English law 
on the subject. We must look to’ the 
Act itself, Act X of 1865, as the law appli- 
cable tu the case. 

The application for probate having been ' 
formally made, it was lawful for the District 


Kennedy, 


1876. ] Civil 





Judge, under Section 250 Act X of 1865, to 
issue citations calling upon all persons claim- 
ing to have any interest in the estate of the 
decensed to come and see the proceedings 
before the grant of probate or letters of 
The citation to be fixed up 
in some conspicuous part of the court-house, 
and also in the office of the Collector ‘of the 
district. 

No caveats on the part of the gppellants 
before us had been lodged agninst the grant 
of probate or letters of administration. The 
Judge therefore acted illegally in directing 
notices to be served on the appellants through 
the Subordinate Judge of the district, invit- 
ing thenr to file nny” objections they might 


administration. 


have to make against thé grant of probate. 
The appellants cannot be eaid to be parties 
“having any interest in the estnte of the 
deceased” within the meaning of Section 250 
of the Act. 
creditors of Reetbhunjun Singh, who, in the 


The sppellants who are the 


event of Baboo Bindessurree Singh having 
died without executing a will and without 
having adopted Baboo Desputiy Singh, on 
whose behalf the application for probate 
was made, he being a minor, mny be the 
heir of the late Baboo Bindessuree Singh, 
but that does not entitle them to claim, as 
of right, as interested in the estate of Buboo 
Bindessuree Singh, to oppose the grant of 
probate or letters of admiuistration. 


The order granting letters of administra- 
tion to the respondent is affirmed, auch order 
howevef being without prejudice to the appel- 
Jants, who have no present right to oppose 
such grant, nor precluding them from seek- 
‘ing any further remedy they mny be advised 
to pursue as against their debtor Reetbhunjun 
Singh. 

The appeal is dismissed with costs, 
Plender’s fees ten gold mohurs. l 

Birch, J.—I also am of opinion that 
those who, in the petition of appeul, atyle 
thems-lves “ opposite parties” ought not to 
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have been nllowed “to come and see the 
proceedings before the grant of letters of 
administration.” 

Section 250 contemplates the citation of 
those directly interested in the estate of the 
deceused. Its provisions cannot, I think, bo 
strained to include creditors of the next of 
kin to the decensed. It ia admitted that the 
appellants aie not the only creditors of 
Reetbhunjun, but that there are several other 
creditors, and if the appellants had succeeded 
in their opposition to the granting of letters 
of administration, they would not be in any 
better position thau other creditors of 
Reetbhunjun. 

We have to be guided by the provisions 
of Act XXI of 1870, and those sections of 
Act X of 1865, which are by the former 
enactment declared to apply to wills made by 
Hindoos aftet lst September 1870. I do 
not think it incumbent upon us to consider 
what the law acd practice were antecedent to 
the Jaw by which we have to be guided. 
Nor do I think it necessnry to discuss in a 
case such as we have before us the Euglish 
cases cited by Mr. Kennedy. I would only 
remak that no case which has been cited 
supports the learned Counsel’s contention that 
n creditor, uot of the deceused, burt of his next 
of kin is a person interested iu the estate of 
the deceased, and entitled to come in and con- 
trovert a will said to have been executed by 
the deceased. It has been held on the Ori- 
ginal Side of this Court (XII B. L. R., 
p. 427), that since the passing of Act X of 
1865, the Courts in this country must look 
to that Act, and it alone for the law of British 
India applicable to all cases of testamentary 
or intestnte succession, and the correctness of 
that ruling has never been impugned. 

Then, as to the argument of the learned 
Counsel that his clieut is barred frou taking 
any further steps against the estate, and 
prejudiced by having been made a party to 


these proceedings. I find nothing in the 
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Act which leads, me to, conclude that, this 
argument has any foundation. By Section, 
242 letters of administration are conclusive 
ns to the representative title of the person 
who obtains them, and creditors of the 
decensed. must look to him for sntisfaction of 
their debts. 
claim against the estate of the decenged, I 


If the appellants have any 


fail to see how they can be deprived of their 


remedy by, au order granting letters, of. 


ndministration, 

What we now, decide is, that the Judge 
was wrong in citing the appellants, to see the 
proceedings, and that they have no right to 
oppose the granting of letters of administra: 
tion, We cannot on their appeal go into, the 
merits of the cage, and the result is that the 
appeal must be dismissed with costs. 


The 28th June 1876. 


Present; 
Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and Romesh Chunder 


Miter, 
-~ Judge. l 
Cancelment of Lease—ltelease from Lease— 


Leuse vad only as a whole—Submission to 
competent Court, 


Case No. 46 of 1875. 

Special Appeal from a decision passed by 
the Judge of Zillah Shahabad, dated the 
15th of September 1874, modifying the 
decree of the Subordinate Judge of that 
district, dated the 30th of May 1874. 


Mussamut Lali Konwar (Plaintiff) 
Appellant, 


VETSUE 


Phillip William Carter and another 
(Defendants) Respondents. 
Baboos Mohesh Chunder Chowdhry and 
Doorga Mohun Dass for Appellant, 
@ 


r. R. T. Allan for Respondents. 


Where a plaintiff brought a suit to, recover the rents 
of some lands which ge had leased out to defendant ; 


THE WEEKLY, REPORTER. 


Rulings. [ Vol. XXV. 


but defendant pleaded, that he had relinquished the 
Jands because, in a suit brought against him by a third 
party, who claimed a portion of the lands, a decree had 
given the said party possession of, the portion claimed 
by him; and the question aroge whether defendant was 
justified in relinquishing the lands, seeing that this 
‘lecree had been reversed on appeal, and that defendant, — 
if he had waited, would have been put in possession 
of all the land covered by his lease: HELD, that defend- 
not was yight in submitting to the decree of a Court of, 
competent jurisdiction ; that he could not be expected 
to content himself with the residue of the land left 
untouched $y the decree, or fo wait for a decree which 
might restore the portion taken away from him ; and 
that, having given up his lease to the plaintiff, he was 
not liable for any renta, 

' [Nore.—The question has not been raised in this suit, 
whether, if the third Sarty, who obtained a decree 
ngainst defendant, had been made a co-defendant with 
him in this suit, the plaintiff woffld have recovered the 
amount of the rents from him.] , 


Garth, C.J. 
Tars is a suit brought, by the plaintiff to 


(Mitter J,, concurring ).— 


recover the rent of certain villages which 
he had leased in entirety to the defendant. 

Whilst the defendant was in possession 
under that lease, a suit was brought by a 
third party in the Civil Courts to recover 
possession of a five annas share of those, 
villages; and in that suit the plaintiff obtained 
n judgment, under which the defendant was 
dispossessed of the five annas share of the 
property. 

Under these circumstances, he nt once 

surrendered his lease to the plaintiff, nud the 
question is, whether he was justified in so 
doing, 
He contracted 
for a lease of the whole property; aad he 
had a right as against his landlord to ifbist 
upon being secured in the possession of the 
whole ; and haviug now been dispossessed of 
a part of the property by a tiile paramount 
to his landlord’s, he was uot bound to conti- 
nae in possession of aud pay rent for the 
residue. 


We consider that he was. 


Then it is said, that the judgment under 
which the defendant was dispossessed was | 
appealed against, and ultimately reversed ; 
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and that therefore if the defendant had 
waited, he would have been confirmed in hig 
lease of the whole property. But we think 
Was ‘the 
tenant bound to wait, probably for years, 


that this makes no difference. 


until the appeal had been decided; and in 
thé meantime be compelled to lose the enijoy- 
ment of a lirge pdition of the propefty aud 
to content himself with the residue ? 

We think not.. We consider, th®t upon 
the defendant being evicted from a portion 
of the lands'by the jidgméntof'a Court of 
competent jurisdiction, he had aright, if 
he s6 plensed, to resign his*lease: 

He did resign it, and cousequéntly.he ia 
not liable for any subsequent rent. 

Tho appeal is dismissed, and with eosts® 


"howe 





The 28th June 1876, 


t 


Present : 


The Hon'ble Sir Richard Garth Rt, Chief 
Justice, and Romesh Chunder Mitter, 
Judge. 


Declaration of Right— Certificate of Sale— 
“ Certified Purchaser "—S, 260, Civil Proce- 
dure Code—Benamee Purchase’ 


Case No. 1383 of 1875. 


Special Appeal from a decision passed by 
the Officiating First Subordinate Juge 
of Patna, dated the 30th Marck 1875, 
affirming the decree of the Officiating 
First Moonsiff of Patna, dated the 18th 
May 1874. 


Bunda Ali Khan (Plaintiff) Appellant, 
versus 


Mussnmut Bibee Ameerun and Reazooddeen 
Ahmed who appeared, and Lalla Sobur 
Lall who did not appear, in thia appeal!’ 
(Defeudants) Respondents, 


Modnsheé Mahomed Pusoof for Appellant. 


Baboo Mohesh Chunder Chowdhry aud 
Mr. M. L. Sandel for Respondent, 


If a person is the person to whom, under s. 259 Act 
VIII of 1859, a Court is directed to grant a gale certificate, 
he is entitled to be regarded as the “certified pur- 
chaser” at any time after the acceptance of his bid at 
the execution sale, even though the certificate may 
not actually have been granted to him before any suit 
against him, in connexion with the property pur- 
chased by him, has been instituted: 

Where a plaintiff sued for a declaration of right to certain 
lahd purchased, as he contended, on his account by the 
défendant ‘at an exécution sale; hrid tho Moonsiff found 
that the facts were ge alleged by plaintiff, but that he was 
debarred by s, 260 Act VIII of 1859 from interfering with 
the possession of defendant who had obtained a sale 
certificate : ard plaintiff contended on appeal that the 
case did not fall within s. 260, inasmuch as defendant 
had not obtained tho sale certificate when the suit was first 
instituted : Fouxp that, though the defendant had not 
obtained the sale certificate before the suit was institu- 
téd, yet he had obtained it while the suit was pending ; 
and HELD that, being the person to whom the Courts 
were directed under s. 259 to grant the sale certificate, 
he was to all intents’ and purposes the certified pur- 
chaser under s. 260, 


Tars is a suit brought by the plaintiff to 
obtnin a declaration of his right to certain 
lund which was purchased at an execution 
sule by, and in the name of, the defendant ; 
and the plaintiffs case is that he was the 
real purchaser, that the purchase was 
effected with his money; and that he, there- 
fore,’ and not the defendant, is entitled to 
the certificate of sale, and to possession of 
the property. 


The defendant’s case is’ that he himeelf 
was the real purchaser, and moreover 
thnt he (the defendant) was declared to be 
the purchaser at the sale, and that pending 
the suit, he has actually obtained from the 
Court the sale certificate. He says, there- 
fore, that, under Section 260 of Civil 
Procedure Code, this suit must be dismissed 


with costs, bg 
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The Moonsift has found the facts in favor 
‘of the plaintiff, but has dismisged the suit 
upon the ground that he was bound to do 80 
under Section 860, and the Lower Appellate 
Court has confirmed his decision. 


The plaintiff now appeals on the ground 
that this was not a suit brought against “ the 
certified purchaser,” within the meaning 
of Section 260, inasmuch as the defendant, 
‘at the time of the commencement of this 
‘suit, had not obtained the certificate, and he 
relies upon the judgment of the Privy 
Council (Mussamut Bahuna Koonwur v. Lalla 
Buhoree Lall,* 14 Moore’s Indian ‘Appeals, 
524), to show that where a mse did not fall 
strictly within the terms of Section 260, as, 
for instance, where the real purchaser has 
obtained possession of the land, and the 
certified purchaser brings a suit to dispossess 
him, the Courts ought to look to the rights of 
the parties, and Section 260 does not apply. 


With every disposition to do justice 
between the parties to this suit, we consider 
that this case does come within the meaning 
of Section 260, and that this is a suit to all 
intents and purposes brought against the 
certified purchaser. It is true that the 
defendavt had not obtained the certificate 
when the suit was brought, but he obtained 
it pending the suit, and he was the party to 
whom the Court was directed under Section 
259 to grant it. We agree, therefore, with 
the Judge of the Lower Appellate Court, 
and dismiss the appenl with costs. ` 





* 18 W. R., 167. 


The 28th June 1876. 


Present: 


The Hou’ble F. B. Kemp and E. G. Birch, 
Judges. 


Special, Appeal— Point of Law—Partition— 
. Adjudication of Right. 


9 , Case No. 2141 of 1874. 


Special Appeal from a decision passed by 
the Officiating Additional Judge ,of 
Zillah Tirhogt, dated the 19th of June 
18.74, reversing the decree of the Addi- 
tional Moonsiff of Mozufferpore, daied 
ghe 29th of August 1878. | | 


Dursun Lall Chowdhry (Plaintiff) Appellant, 


versus 


Kashee Chowdhry 1st party (Defendant) , 
Respondent. 


Mr. C. Gregory for Appellant. 


Mr. R. T. Allan for Respondent. 


Where a plaintiff and defendant both admitted that 8 
division of the property in suit had taken place; but 
plaintiff stated that one house was divided into three 
parts, of which he had come into one, and purchased a 
second; and claimed adjudication of right to tyo-thirds, 
and prayed that the house, which constituted thg pro- 
perty in suit, should be pulled down; but defendant 
pleaded that the property consisted of three separate 
dwellings, and that the one which plaintiff claimed to 
have purchased had been built up by defendant; and 
had never been possessed by plaintiff, who had stood by 
and seen it erected; and the Judge, on appeal, had 
accepted the defendant’s case and reversed the decision 
of the Moonsiff, who had given a decree for the plain- 
tiff, and ordered two-thirds of the house to be pulled 
down: HELD by the High Court that no point of law 
was discoverable in this special appeal, which was 
accordingly dismissed. 
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[Nore —This case, though it desides that no point of The 29th June 1876. 
law is raised in the appeal, is yet an interpretation of law 
in so far as it might rule chat no point of law, making 
for a special appeal, is involved in the Judge's finding 


Present: 
The Hon'ble Romesh Chunder Mitter, 


that plaintiff, having seen a dwelling grow up under | Judge. 
his eyes, had thereby shut himself out from objecting Partiiion—Joint Possession—Ancestral Property 
to it] —Deed of Sale—Ez Parte Decree—Itetriul 
: De Novo—Re-service of Summons. 
Kemp, J.— Wr think this special’ appeal Cuse No. 387 of 1876. 


must be dismissed. The claim was for adjudi- Special Appeal from a decision passed by 
cation of right to and fecovery of p@ssession the Officiating Judge of West Burdwan, 
of two-thirds of a house, and, there was a| dated the Tth February 1876, reversing 
prayer in the pluint that tle house should be the decree of the Moonsiff of Bistoopore, 
pulled down. dated the 6th August 1875. 

Both parties admit cat a division had | Nobo Krishto Dey and others (three of the 


taken place; but ibey are at issue as to the Defafdants) Appellants, 
nature of the division, the plaintiff saying 








VETSUS 
that the house was divided into thre paris, Chander Sikhur Siroar (Plaintiff) 
the defendants that there were three houses, Respondent 


The Moonsiff thought that the evidence ' Baboos Mohesh Chunder Chowdhry snd 
given by the plaintiff as to the way in which | Sreesh Chunder Chowdhry for Appellnut, 
the property was divided was more credible Baboo Golap Chunder Sircar for 
than the evidence given by the defendant. Respondent. 


He was also of opinion that the plaintifs | where a plaintıff sued for recovery of possession of 
possession and occupancy of the ancestral] ; tome land which he claimed to hold as his father’s 


share as well as his possession and occupancy i share of an ancestral estata, which hed beeu parttnoned, 


but defendants contended that they hed first leased 1 
of the purchased shure have been proved by | ana pibenn dy prehod Ik a anunn 5 


the testimony of witnesses. He therefore | sharars who had been holding the estate jomtly, having 
gave him a decree, and ordered two-thirds of ; inherited it with plaintaff from a common ancestor ; 
the house to be demolished and the first Court found that there had been no parti- 
tion, that the land in suit had not been allotted exclu- 

On sppenl, the Judge has reversed that sively to plaintiff, that defendant No. 1 had come into 
possession in the manner described by hım, and thet 


as : _ | the summons had not been served on defendanta Noa, 2 
bas proved the partition set up by him. He i8 © and 8, who had not appeared: but the District Court 


also of opinion that the defeudant has clearly | found that the execution by plaintiff of the kobale 


1 
proved his title ; that there is no evidence, | filed by defendant No. 1, and his occupation of the 


. . ap ` laud under a lease before purchase, had not beeu proved 
ther oral ot documentary, that the plaintiff , : 
either rJ» P and gave plaintiff a decree against all three defendants: 


wa’ over in possession, or atall events within . HxLD by the High Comt thatthe District Court should 
twalve years prior to the institution of this | not have decided the case on these two issues, but have 


auit ; and that he stood by and allowed this found whether the land had actually fallen to planti 


| i j l his plame ; 
house to be erected by the defendant, which |” itis ahate ia Re poenuar A eged in his plamt ; and 
that in any case a decree could not be given against the 


he now asks the Court to demolish. He |... absent defendants, unless the Distnot Court fonftd 
therefore dismissed the plaintiff’s suit. thet the summons bad been served apon them. 
The case waa accordingly remanded for ieconsidera- 
Wo find no question of Jaw in this special | tion of the issues, and for re-trial de novo if summons 
appeal. The appeal is dismissed with costs. | should have to be re-served. ° 
á ra ; 


finding. Heis of opinion that the defendant 
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Tae plaintiff in this case sues to recover 
possession of a piece of land by removal of 
a wall, and by filling up a well, against tliree 
defendants, Nobokristo Dey, Khetternath 
Dey, and Kennaram Dey. He atutes in the 
plaint that the land ia dispute originally 
belonged to one Bhagbut, his grandfather ; 
that by a subsequent partition between 
descendints of Bhngbut, the land in suit fell 
1o the share of the plaintif’s father ; that 
after partition the plaintiffs father, and after 
him the plaintiff himself, had been in excelu- 
sive possession of this land till the date of 
dispossession. ‘ 


The defendant No. 1, Nobokristo Dey, 
who appeared in the Courtof first instance, 
alleged in defence that the land in suit did 
not bolong to the plaintiff exclusively. He 
admitted that it was the ancestral property 
of the plaintiff aud the other descéndants of 
Bhagbut, but he denied the plaintiff's nlle- 
gation that there was at any time a partition 


between the descendants of Bhagbut by which ’ 


the land in dispute was allotted exclusively 
to the share of the plaintiffs father. He, 
in short, alleged that there was no partition, 
and the land, after the death of Bhagbat, 
belonged to the plaintiff and seveinl other 
persons ag co-owners, He further alleged 
that he held it as a lessee under all the 
owners, including the plaintiff, and in the 
year 1279 heand his co-sharers, the defend- 
ants Noa. 2and 38, purchased it from the 
plaintiff and his co-sharers, 

The Moonsiff found that the plaintiff's 
allegation that the land in dispute by parti- 
tion fell to his father’s exclusive shure was 
not made out, but that the defence, that it was 
held by the plaintif and his co-sharers, and 
was lensed out to the defendants, was estab- 
ished. The Mooosiff also found that the 
plaintif and his co-slarers sold tbeir pro- 
-prietary right to the defendante. In short, 
‘the Moonsifi found all the issues of faot 


raised between the parties against the plain-. 
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tiff andin favor ef the defendant. Upon there 
findings the Moonsiff dismissed the plaintift'a 
suit. But as regards the defendants Nos. 2 
and 8, he also found aa s fact that summona 
was uot proved to have been served upon 
them. 

Against this decree the plaintiff preferred 
av appeal, making all the defendants res- 
In the Appellate Court the de- 
fendant, who were afsent in the first Court; 
were also absent, and the defendant No. 1 
appeared and defended the appeal. The 
District Judge hae decreed the plaintiffs 
claim. He has eĝme to two findings of fact, 
and upon them he hag based his jadgment, 
first, that the execution of the kobalah by the 
plainti, on which the defendanis rely has 
not been proved ; and secondly, that the de- 
fendante’ allegation that they held this land ` 
before their purchase as tenants also has not 
been made out, Upon these two Andings of 
fact, he gave the plaintiff a deeree. 


ponents, 


In special appeal it has been contended 
that the findings of fact referred to above are 
bot sufficient to dispose of the case in favor 
of the plaintiff. The special appellant 
complains that the District Judge was bound 
to come to a decision one way or another 
upon the question whether the land in dis- 
pute, as alleged by the plaintiff, was the ex- 
clusive property of the plaintifs father, and 
after him of the plaintiff himself. It appeara 
to me that this contention is well founded, 
and if seems that the District Judge has not 
tried this important aud necessary qugstion 
in this case under an erroneous impression 
on hia part that it was an admitted dact 
between the parties that subsequent to 
Bhagbut’s death, by some sort of division, 
the land in dispute fell te the share of the 
plaintifs father, He says “the plaintiff, 
appellant and the defendanta (who attend). 
Respondents seem to be at one on the point 
that the lands of which the portion in dis- 
pute is a part originally belonged to one 
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Bhagbut the plaintiff, appeliant’s grand- 
father, and that some division was made of 
the lands ag originally held by Bhagbet 
between the contending parties in this suit 
It seems, therefore, that 
he was under the impression thet the parties 


or some of them.” 


agreed on thia point that by some sort of 
division between the parties the land jn suit. 
was allotted to the share ‘of the plaintiff 
It is under that erronegus impressiog also it 
seems to me that he considered the kobalah 
set up by the defendant was a document exe- 
cuted by the plaintiff alone. But in point of 
fact it was, as alleged by gthe defendant, a 
document purporting to have been executed 
by the plaintiff and his co-sharers, Be that 
as tt may, it ia quite clear that the plaintiff 
is not entitled to a decree without a fluding 
io his favor that the land in dispute by a 
pai tition between the several descendants of 
Bhagbut fell to the share of the ne 
father, and the District Judge has not, as 

have observed before, coma to any ee 
upon this point. Therefore, apon this point 
alone, if would be necessary to remand this 
case to the Lower Appellate Court, But it 
has been also urged on behalf of two of the 
special dppellan(s, namely, the defendants Nos. 
2 and 8, that the l District Judge was not 
justified in decreeing the plaintiff’s suit 
against them in the face of the finding of 
the first Court that no summons was served 
upon them. I think that upon this point 
also the judgment’ of the Lower Appellate 
Court eannot stand. The Moonsiff distinctly 
foui that question in favor of those two 
defendants, and it was one of the grounda 
upon which the suit was dismissed as 


egninst them : unless the District Judge came 


to g contrary finding upon this point, he 
would not be justified in awarding a decree 
in favor of the plaintiff against the persons 
who had no opportunity of defending the 
suit brought by him. Oa remand, the Dis- 
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sider whether upon the evidence he could 
come (o the conclusion that summons was 
nctually served upon these two defendants, 
It will be entirely in his discretion if he 
finds that summons was not served upon 
them either to dismiss the suit upon thut 
ground, or to remand it to the Court of first 
instance, giving the plaintiff an opportunity 
But 


of re-serving the summona. in that 


! case the whole cense must be tried de novo iu 


the presence of the parties. 

With these directions, I remand this cuse 
to the Lower Appellate Court. Costs of 
this special appeal will abide the result, 


n" a 


The 30th June 1876. 
Present: 


Tae Hon’ble F. B. Kemp and Romesh 
Chunder Mitter, Judges. 
Mitahshara Law— Righis of Mmors— Partition — 
Joint Family £stale—Alienanon—Lien pio- 

tecled tn Partition, 
Case No. 8207 of 1874. 


Special Appeal from a decision passed by 
the Judge of Zillah Shahabad, dated 
the 26th August 1874, affirming the 
decree of the Subordinate Judge of that 
district, dated the 11th September 1872. 


Muszamut Lekhraj Kover, mother and guar- 
‘dian of Baboo Uger Narain Singh and 
others (Plaintiff) Appellant, 

versus 

Sirdar Dyal Singh who appenred, and Joy 
Perkash Singh who did not appear in this 
oppenl (Defendants) Respondents. 


Baboo Mohesh Chunder Chowdhry 
for Appellant. 


Baboo Doorga Mohun Dass 
for Respondent, Š 
Under Mitakshara law, minor song have rights in 


ancestral property, for a declaration of which by parti- 
tion their mother can proceed against their father and 


trict Judge therefore will have also lo COn- | his cieditors. Partition in such a gee might be ordered 
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against the will of the father, without actually taking 
the property ont of hia hands. Even where sons, 
because of their minority, are incapable of signifying 
their jntention of enforcing partition, it is open toa 
Court to discover whether thera are special circum- 
stances which would make a partition desirable. 

Where a mother, in the interests of her minor sons, 
gued for a partition order against the father of the minors 
and a creditor who, on a mortgage bond, had obtained 
a decree ogainst the father, whereby the interests of 
the minor sons in’ some ancestral property weie 
imperilled ; and the mother contended that the debta 
on acconnt of which the decree had been obtained bad 
been improperly contracted; and the District Jadge 
had dismissed the suit because this contention was not 
‘proved; HELD that, though the facts found settled the 
issue as to the propriety of theJoan, and secured the 
creditor's lien on the entire estate, yet, in Wew of the 
decree obtained against the estate, and the danger of com- 
plications, which arose out of it, plaintuf was entitled 
to a partition order, if only that the accounts of the 
minor’s share, even as subject to the general lien, might 
be kept clear. 


Mitter, J—Tuis suit for partition wns 
brought by Mussamut Lekhraj Kooer, as 
the guardian of her minor sons, against the 
father of the minor Baboo Joy Parkash 
Singh, and Sirdar Dyal Singh, a creditor 
and holder of a mortgage security of the 
family estate. 

The plnintiff’s allegation was that the 
mouzals, of which partition was claipied, 
aro the ancestral property of the minors 
and their father, that the defendant No. 1, 
that is, the futher, incurred certain debts, 
and that, under the Hindoo shasters, those 
debts were not binding upon the sons. The 
ground upon which the partition was claimed 
was specially the fact that the father had 
incurred those debts without any legal 
necessity. 

Tt appears that the suit was first dismissed 
by both the Courts below upon the ground 
that, under the provisions of Act XL of 
1858, the mother was not entitled to main- 
thin this action in bebalf of ber minor 
'BONS. 

In apecial nppenrl, the judgment of the 
Courts below opon this point was set aside 
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on the 13th of April 1874, aud the case was 
Mr. 
Justice Phear, who delivered the judgment, 


remanded for trial on its merits. 


| says :—“‘ But it seems to us that the plaing 


“asked for something quite different fiom 
“this : it set up the right of the minor sons 
“na members of the Mitakshrra family to 
“insist that the joint family property should 
“be divided. Uf under the circumstances 
“of the case, the minors had the right to 
“insist upon f partition, the partition might 
“be effected without taking the possession 
t or management of the property out of the 
“hands of the father or any other person 
“in whose hands it may Inawfully be” This 
estate being ancestral, dħder the Mitkshara 
law, the song ordinarily would be quite 
competent even as against’ the will of the 
father to demand partition of it, but the 
circomstances of this cnse are somewhint 
peculiar. The sons here not being majors 
could not signify their intention of enforcing 
the partition against the will of their 
futher. It was the mother who bronght 
this suit on their behalf. And ns we rend 
the remand order, we think that it was 
directed that it should be inquired into 
whether there were special circumstances 
in the case to justify n Court of Justice in 
decreeing a suit for partition of this nature 
when brought by the mother on behalf of 
her minor sons. Oa remand, the Lower 
Appellate Court, it seems to us, has not at 
nll kept in view this direction contained 
in the remand order. ° 

The District Judge, after finding that the 
plaintifs allegntion as to the alienation of 
the father not being justified by Hindoo 
law, is not made out, held that that was 
sufficient to dispose of the cnse against the 
plaintiff. He says that “it is not questioned 
“that the minors under the Mitaksbara are 
‘entitled to partition, and that this fact was 
“admitted both by the respondent and 
But he is of opinion that 


s appellant,” 
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as the main ground upon which the plaintiff, 
the mother, came into Court to ask for 
partition, namely, that the father had oon- 
tracted debts, not sanctioned by Hindoo Jaw, 
was not made out, therefore the plaintiff's 
suit-ahould be dismissed. 

Although we think that this finding of 
fact in favor of the defendant No. 2,8uffi- 
ciently protects his interests, Still the facts 
found and admitted in this case Beem to us 
Buch as would justify a Court of Justice 
to give a decree for partition of the joint 
family estate. It is true that the allegation 
of the plaintiff, that the debts contracted 
from the defendant, No. 2 were not binding 
upon the joint family*estate, was not made 
out, still it appears that upon the strength 
of the mortgage deed which was executed 
by the father securing this debt upon the 
family property, a decree has been obtained 
by the defendant No. 2. And the existence 
of this decree, it appears to us, is likely to 
bring about sufficient complications in the 
affeirs of the joint family to render it neces- 
sary for a Court of Justice for the purpose 
of protecting the interests of the minora, 
to order that their interests should be severed 
from those of their father. We, therefore, 
think that sufficient ground has been made 
out by the plaintiff to justify an order for 
partition, The Lower Appellate Court 
sould have made this order. But, at the 
same time, it must be borne in mind that 
the money due to defendant No. 2 bas been 
established to be a valid charge upon the 
whol joint estate of the family. This 
decies fur partition should, we think, in no 
way affect the rights of the defendant No. 2 
under the mortgage deed. We, therefore, 
remand the case to the Lower Appellate 
Court, to effect this partition according to 
Hindoo Jaw, and, nt the same time, to muke 
in the decree due provisiona for protecting 
the interests of the mortgagee, the defendant 
No.2, As the plaintiff's case, as against the 
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defendant No. 2 has entirely failed, she must 
pay his costs in all the Courts : but, on the 
other hand, ag she lias aueceeded in making 
out her case against the defendnut No. 1, she 
will be entitled to the costs of this suit in 
all the Courts from him. 


With these directions, we remand the 
case to the Lower Appellate Court. 


The Ist July 1876, 


Present: 
° 
The Houble W. Markby aud Romesh 
Chunder Mitter, Judges. 
Ç 


Pre-emption—Right of Pre-emption — Antecedent 
Ceremonies- Secondum allegata et probata— 
Talub-i-esteshad. 


Cuse No. 97 of 1875, 


Regular Appeal from a decision passed by 
the Subordinate Judge of Zillah Bhan- 
gulpore, dated the Bth of January 1875. 


Surdharee Lall (Plaintif) 
Appellant, 


CETSUS 


Laboo Moodee, who appeared, and Mussamut 
Bibee Sahebah Jahan, wife of Syed Shah 
Yaseen, alias Shah Bhattoo, who did not 
Appear in this appeal (Defendants) Kes- 
pondents. 


Mr. Woodroffe and Baboo Doorga Mohun 
Doss for Appellant. ° . 


Mr. Ameer Ali and Baboo Chunder Madhub 
Ghose for Respomlenta. 
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The right of preemption cannot ordinarily be claimed 
in respect of only a portion of any property conveyed 
away in a single sale; but this rule holds good ouly 
when the property sold is one entire property. Where a 
single sale embraces two distinct proparties, in respect 
of one of which a right of pre~emphion resides in any 
person, who lias not a similar right in regard to the 
other: HELD that it would be equally unreasonable, 
to rale that he could claim both,’and that he could 
claim neither—the only reasonable rule being that he 
could claim as mach'as he could take by a decree, if it 
were separately sold. 

There are, however,.cettain ceremonies to be per- 
formed in order to lay a foundation for the establishment 
in a Court of law of a right of this kind, when it is men- 
aced; and though, on the one hand, the effect of the oms- 
sion to prove pe formance of these ceremonies is not can- 
celled by pleas advanced in later petitions påt in during 
the progress of a case, just as, on the other, that omission 
is not of necessity evidence of a relinquishment of the 
right, yet, in this case, in which defendant had exhibited 
strange haste in some stages of the negociations, with the 
apparent purpose of forestalling plaintiff in his rights ; 
but plaintiff's procesdings had been characterised with 
great negligence, if nothing worse ; it was held that the 
plaintiff was not entitled to a decree. 


Tus was a suit bronght to enforce the 
right of the plaintiff to pre-emption in res- 
pect of a 3-anna share of Mouznh Mojshed- 
pore, sold on the 6th August 1873 to the 
defendant by a Mahomedan lidy named 
Sahebah Jahan, the plaintiff claiming the 
right on the ground that he waa already n 
sharehdlder in the mouzah. 

The plaintif and defendant are both Hin- 
doos, but it is admitted that by custom the 
right of pre-emption exists in this district. 

The plaintiff is a Vakeel practising in the 
Courts of Bhaugulpore. In the year 1873. 
the defendant held a decree against Sahebah 
Jahan. 
her for the purchase of her interest in this 


Tho plaintiff was negociating with 
-and other properties, The price was fixed, 
and a stamp was purchnsed by the plaintiff, 
nod handed over to the agent of the lady, 
but she changed her mind, and determined to 
oll oyly a portion of her property. The 
negocintions between her and the plaintiff 
were continued, and do not appear to have 
been formally Broken off prior to the 25th of 
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August, on which day the property waa 
advertised to be sold in execution of the 
dəfendnnt’s decree. The property was ac- 
tually pat up for sale on that day, but the 
sale was not proceeded with, and the next 
morning the 8 aunas share of Mojahedpore, 
together with another property, were sold to 
the defendant for Rs. 17,000 ; and itis with 
reference to this salo that the plaintif claims 
his right of pre-emption as to Mojahed pore. 

It has ‘been objected that the plaintiff can- 
not claim pre-emption in respect of ove por: 
tion only of what was comprised in the sale 
to the defendants ‘ihis is no doubt so, when 
the property sold is one. But where, as iu 
the present case, two Perfectly distinct pro- 
nerties are sold, aa to one of which the 
party has aright of pre-emption, and aa to 
the other not, it would be unreasonable to 
hold, either that he could claim both pro- 
The 
only rensonable rule seems to be that he can 


perties, or that he could claim neither. 


claim that property as to which bis right of 
pre--mption wonld attach if it were sold 


separately. 
has been quoted, but had the law been oiher- 


No decision precisely ‘in point 


wise it would soarcely have escaped observa- 
tion. , 

The only other question in the appeal is 
one purely of fact, whether the ceremonies 
necessary to luy a foundation for the elni:m 
of pre-emption were duly performed. Upon 
thie point the judgment of the Subordinate 
Judge is not, in our opinion, satisfactory. 
He says “it is alleged in the plaint that 
“ Mohib Singh, on behalf of tha plaintitf, per- 
‘formed the second demand or talub-i-isteshad 
“in Mouzah Hussungunge in the house 
“of Laboo Moodee, the vendee defendant. 
“The witnesses for plaintiff swear that the 
second demand was made at Mouvzah Khazi 
“Chuck in the house of Mussamut Bibee 
*‘ Sahebah Jehan, the vendor. The principle of 
“ secondum allegata et probata would apply, 
“and the case must be decided againat the 
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“ plaintiff.” (p. 6.) The Subordinated udge had 
a perfectright to observe upon this error ia the 
plaint, the effect of which ia by no means got 
iid of by a petition, which the plaintiff subse- 
quently put in, after all of the witnesses had 
been examified, asking to be allowed to 
amend it, But it would be wholly improper 
to treat this as a question of pleading, ahd to 
dispose of thia suit, aa the Subordinate Judge 
seems to think he miglit, upon the grownd of 
this departure in the evidence ouly. Nor 
do we think that there is any ground for 
holding that the plaintiff relinquighed his 
If tif plaintiff had 
shewn by hia conduct on that day that he 


right of purchase. 


did not then wish to buy the property, It is 
of course not at all likely that he really took 
ateps to asgert his right of pre-emption on 
the following day. But the mere fact of 
his not bidding at that sale does not raise 
thia presumption. He had probably good 
grounds for believing that no sale would then 
take place. On the other hand, there seems 
good r ason to’ suppose that the defendant 
knew that the plaintiff was still desirous to 
parchase, for the sale to him was concluded 
at a very early hour of the following morn- 
ing, and a considerable sum of money was 
thrown away in using the stamp which had 
beeu previously purchased, as above stated, 
during the negociations with the pluintiff, 
aud which was much larger than necessary. 
This haste shews almost conclusively that a 
rival purchaser was known to be in the field. 

The ‘ease has assumed a very serious 
aspect fram the circumstance that the effect of 
the Subordinate Judge’s jadgmentis to charge 
the plaintiff with putting forward a case 
which he knows to be false, avd with 
inducing his witnesses to give false evidence, 
a charge of the most serious nature, and 
which, if established, must produce the most 
disastrous consequences to the plaintiff. 

The plaintiff has certainly taken a very 
extracidinary course with regard to this 
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litigations The cense is one in which it is 
obvious that not only his interest but his 
credit is at stake, and yet he did not choose 
to give his own account of transactions in 
which he was personally concerned. The Sub- 
orditate Judge was fully justified in treating 
this as a most unsatisfactory feature in the 
plaintifi’s case. Probably if would have been 
wiser to exelcise the power which the Sub- 
ordinate Judge possessed of compelling the 
plaintiff to appear before Lim. 

The position of the Appellate Court, in 
such a case us the present, with a judgment 
of, the Court below, the reagoning of which 
it cannot allogeiber approve, 1s most unsatis- 
factory. Upon the whole, we hava thought 
it desirable to tike a course which we should 
by .no means be willing to adopt in ordi- 
nary cases, namely, that of allowing the 
plaintiff to give his evidence in this Court. 

That evidence has now been given, and 
we have most carefully considered it, as well 
ag the évidence given in the Courts below, 
and the arguments of the learned Counsel 
who appeared for the plaintiff. We regret 
to say that we are still very far from having 
arrived at a décision which is clear and 
satisfuctory toour own minds. With regard 
to the letter which was produced by the 
plaintiff, for the first time, when giving evi- 
dence in this Court, and which waa chal- 
lenged as a forgery, we do not think that 
that has bien made out. It isa document 
which, taken by itself, ia of the slightest 
possible use to the plaintiff, and it is 
extremely improbable that if he went to the 
length of committing a forgery he wouid 
bave fabricated a letter of this kind, 
that if he bad done so, and afterwards 
determined not to use it, he would haye 
allowed his witnesses to say anything about 
it at the trial, or have said anything #bout it 
We 
are further confirmed in this opinion from the 
fact that the lettur is withoue date, and con- 


or 


limself in his examination before us. 
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sequently is scarcely of any value as evi- 
dence upon the questiou, whether the neces 
sary ceremonies were performed by the 
plaintiff immediately on receiving the in- 
formation of the sale to the defendant, 

With regard to the general facts of the case, 
although we are not prepared to say afirma- 
tively, as the Subordinate Judge has done, 
that the plaintiff has suborned his witnesses 
to commit perjury, or that he hus committed 
perjary himself, we ara still boand to say 
that he lias not convinced ua that the cere- 
monies were duly performed. The plaintiff 
representa that after his claim to pie-emption 
was refused, he nt once ordered a suit to be 
brought, yet uo plaint was filed until a year 
afterwards. He explains this by saying 
that he left the management of the suit en- 
tirely to his servant Byjnath, who in his 
turn explains the delay by saying that he 
was busy about other matters. <A plaint was 
at last prepared, and was affirmed by the 
plaintiff, but, strange to say, he now declares 
that he did so without even reading it, He 
also snys, that he had no congultation with 
his pleaders in this case, and never saw them 
about it. 
agent to perform tulub-i-istesliad he did not 
take the trouble to ascertain where it was 
that he had seen the parties, Knowing, as 
he did, that his demand would be refused, and 
that a suit would probally be brought, it is 


Even on the day that he sent hia 


very strange that he did not make this in- 
quiry. This careleasnesa snd indifference 
on the part of a plendar, who is evideutly an 
active and intelligent man of business, ap- 
pears to ua ‘to be al together unwarrantable. 
Theie is, farther, the circumstance, alrendy 
referred to, that the plaintiff did undoubtedly 
avoid, without a shadow of excuse, giving 
evidenca in the Court below ; and there are 
nleo d®crepanucies in the testimony of his 
witnesses, which aie not altogether insigni- 
ficant. On the cther hand, the defendant 
has come forWard aud positively sworn that 
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the ceremony was not performed. His 
testimony is short, but no special grounds 
have been alleged why he should be dis- 
believed. There is also another circumstance 
which ig not without some significance on 
this part of the case. It has been proved 
beyond doubt that, sometime before the 
lnatifution of the present suit, but about two 
or three months after the defendant’s purchase, 
the nonoy advanoéd by the plaintiff for the 
purchase „of stamp paper was returned and 
accepted by the plaintiff with an additional 
amount probably given by way of interest. 
Ordinarily, a pefson in the pluintifi’s position 
anxious to assert his right to the property 
refuse to receive back the 
toneg which might fairly be contended ou 


sold, would 


his part to have been advanced as eurnest 
mone; Under all the circumstances, we are 
not j kepared to reverse the finding of the 
Cour: below, and to give the plaintif a decree, 
We do not in the least disguise from our- 
selves the unsatisfactory nature of our deci- 
sion in this case. But we consider that, for 
this, the plaintiff himself is entirely to blame. 
He had to establish affirmatively that certain 
ceremonies had been performed, and he has 
failed to do so both in this Court and the 
Court below. It was also his duty to him- 
self, as well as to the profession 1o'which he 
belongs, so to conduct himself as to prevent 
a shadow of suspicion being cast upon his 
character, We can only trust that the 
experience lie hag now had will teach him 
o 


to be more carefal in future. = 
We dismiss the appeal with costa 
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Present: 
The Hon'ble W. Ainslie and E, G. Birch, 
Judges. 


Occupancy Right—Doctrine of Merger—Adverse 
Possession— Co-existenee of Adverse Interests — 


Evidence— Conduct of Party to Suit. 
Case No. 1966 of 1875. 


Special Appeal from a decision pastd by 
the Offictating Judge of Nuddea, dated 
the Bist of Muy 1875, affirming the 
decree of the Sndder Aloonstff of that 
district, dated the 29th of Jannary 1874. 


Thomas Savi (onemf the Defendants) 
Appellant, 
versus 


Punchanun Roy aud others (Plaintiffs) 
Respondents. 


Baboo Mohinee Mokun Roy for Appellant. : 
Baboo Doorga Dass Dutt for Respondent. , 


Where a person, holding some land at first as a ryot, 


subsequently obtained a farming lease of it, and thus ' 


became assignee of the landlord's interests, and took 


advantage of his position to allow himself to acquire a 


right bf occupancy a3 aryot: HRLD that the proprietor, 


the termination of the farming le entitled to , : 
ve homey ee shall not have anything to do with the land 


P have the land back fies of all encumbrances, 


Although the destime of merger does not hold in: 
‘this country, and the game person may hold a piece of: 


land both as ryot and farmer, distinctly, yet, as the 
ryot’s occupation is a possession adverse to that of the 
‘landlord, it follows that in any case in which, in con-' 
sequence of the two interests being held by the same 
“person, the Llandlocd’s will and restruuing power, as 
against th® tenant, are in abeyance, the ryottes right 
is also sO far in abeyance that it cannot undergo any 
change until the landlord's rights are released from thee 
custody of the tenant. 

Where.a 1 yottea interest co-exists with a farming title, ' 
the ryottee interest must remain unchanged mw chaiacter | 
during the currency of the farming lease, 

Where the conduct of a party to a suit is relied on a8 | 
«evidence by the opposite party, and a Judge does not draw 
the desired inference from 1t; HELD that, whether such! 
an inference is proper or not, ıt ıs not a necessary one; 
and the omissiou of the Judge doea not constitute a 
error of law giving the High Court power to ial 


in Special Appeal. 
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Tae only point argued for the appellant 
by Baboo Mohinee Mohun Roy was that 
the Court below, having found that the 
defendant had occupied the land for twelve 
years, and that his occupation was originally 
that of a ryot, and continued to be of the same 
character, although he subsequently acquired 
a further interest as iatadar in the estate 
in which his land lay, had erred in findivg 
that the right of occupancy was barred by 
express stipulation, 


This objection to the decision of the 
Lower Appellate Court is valid. The 
Judge had, in an earlier part of the judg- 
ment, held that e& the double character of a 
ryot and nn ijarndar is not inconsistent, it 
ruled that the 
doctrine of merger does not apply in this 
In this stated the law 
correctly, but he was in ertor in applying 
it to the case in hand. 


having been frequently 


country.” he 


The stipulation set out in a latter part of 
the judgment is taken from the ijarah lease, 
aud was an agreement by the defendant ng 
farmer, and notasryot. It was a covenant 
for peaceable surrender of the farm, and the 
phrase, “on the expiration of the lense I 


without a settlement,” can only be taken to 
apply to the rights created by the lease ; it 
has not been shown to us that there are any 
words in it importing an intention on either 
side to deal with pre-existing rights of the 
defendant as ryot, if there were any. 

So far the judgment is unsound, bat it 
still remains nn open question whether the 


| defendant has in fact acquired a right of 


occupancy. It was contended by the 
respondent under Section 848 that the actual 
occupation of the defendant did not extend 
lo twelve complete years, and that there is no 
evidence that there ever was a syottea 
holding. On both these points there is a 
finding of fact by the Court below against 
him, On the first point, ® bh fludiug 


t 
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is clearly right; the notice to quit was in | person who had the power to terminate the 


effect a notice to quit at the end of the 
cultivating senson so as to allow a new 
tenant to enter from Kartik. On the other 
point, the finding might possibly be ques- 
tioned in regular appenl; but, as it stands 
before us in special appeal, the question is this, 
was the Judge warranted, as a matter of law, 
in coming to the conclusion he has arrived 
at from the pottah granted by Ram Chunder 
Banerjee in 1267, in spite of the unfavor- 
able inference to be drawn, and which the 
Moonsiff had drawn, from the suppression by 
the defendant of the subseqhent lease 
granted by Doorga Pershad, 


Thisissimply » question of value of evidence. 
The conduct of the defendant is relied on as 
evidence; the Judge declines to deduce there- 
from the desired inference, nnd we have no 
right to sny that that was or was not a 
proper inference. It cannot be contended 
that it was a necessary inference, and there- 
fore there hus been no error of law giving 
this Court power to interfere. . 

The cross objection to the judgment of 
the Lower Appellate Court fuils, but taking 
the facts to have been correctly found, we 
have to determine whether the tight of occu- 
puney claimed by defendant follows as the 
legn! consequence of those fncts. 

The situation of the parties is somewhnt 
peculiar. The defendant was from Kartik 
1272 to Assin 1278 assignee of the land- 
lord’s interest under an ijarah lense for six 
years. At the end of that time he did not 
quietly surrender the leased property, and 
consequently a notice was served upon him 
in Bhadur 1279, culling upon him to abs- 
tain from cultivating, and to vacate, from 
Kartik of that year. 

It seems to us that the defendant must be 
taken to have been holding over as farmer 
for this last year, so that he was in faci 
assignee of the landlord’s interest up to thi 


end of Assin 1279. He ‘was ‘therefore the’ 


ryottee holding by virtue of which he now 
claims, and so long as he remnined as mid- 
dleman, the landlord could not come in to 
deal directly with the ryots. It was through 
his own forbearance that the present claim 
has grown up, and there can be no equity 
in atlowing him to stand by idle in order 
to crente a right in himself adverse to his 
landlerd whose interest he as farmer was 
bound to, protect. 


Granting that a ryottee interest may co- 
exist with a farming title, I think it must 
be held that the co-existing ryottee interest 
is the same in exten nnd quality at the 
end as at the beginning of the lease of the 
farme Whatever may be the case as to 
other tenants as against the farmer himself, 
the lessor has a clear right to have ‘com}en- 
sation for any change to his prejudice caused 
by him (the farmer), and this not merely by 
way of damages, but by having the property 
restored to its original state where this is 
Tis, if the defendant had no 


right of occupancy at the commencement of 


practicable. 


his farming lease, he cannot have acquired 
one during its currency. ‘This view of the 
lnw was taken by Mr. Justice Loch nnd 
myself in the case of Mukundo Lall Dooli 
v. Crowdy, 8 B. L. R., App., 95. This view 
may lead to some difficult questions, but their 
polution is unnecessary in the present case, 
for it is only by continuing the ryottee in- 
terest to the very last day on which the 
farming title continued to exist dint an 
occupation of 12 years is made out. Baboo 
Mohinee Mohun Roy contended that, ander 
Section 6 Act VIIL of 1869 (B.C.), the 
right of occupancy is not limited by any 
proviso, save that mentioned in Section 7, 
but that it comes into effect absolutely 
the moment 12 years continuous occupation 
as ryot has been completed. But then the 
question is, what is meant by occupation as 
ryot, I, iu effect held, in the cse cited, and 


r 
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still hold, that it means an occupation which, 


though subordinate, ia in a sense adverse to 
the laudlord so far as it qualifies his power 
of dealing with the land at will. Where 
there is practically vo restraint of the land- 
lord’s: will, in consequence of the will and 
the restraining power being in the same 
person, there cnn be no opposition (in the 
qualified sense intended above} to the land- 
lord such as is inhereng in the holdigg of n 
ryot ; and while this state of things lasts the 
ryottee right is so far in abeyance that it 
cannot undergo any change in its character. 

We think the uppenl should be dismissed 
with costs. 

eee 


The 8rd Joly 1876. à 


Present: 


The Houn’ble F. B. Kemp and E. G. Birch, 

Judges. 

Equity of Redemption— Consideration—Usu- 
Jruct—Satisfaction of Lien—Foreclosure of 
Morigage — Conditional Sale — Limitation — 
Conduct of Parties—Cause of Action, 


Case No. 8 of 1875. 


Regular Appeal from a decision ‘passed by 
| the Subordinate Judge of Sarun, dated 
the 15th September 1874. 


Sheikh Toujjoh Hossein and others 
(Plaintiffs) Appellants, 


DET SUS 


Jadoo Singh and others (Defendants) 


4 Respondents. 


Mr. Woodroffe and Baboo Kally Kishen 
Sen for Appellant. 


e 
Mr. C. Gregory and Baboo Chunder 
Madhub Ghose for Respondents. 


Where plaintiffs claimed equity of redemption in 
respect of, and sued for recovery of possession of, pro- 
perties made over by their predecessors in title to the 
ancestors of defendants, pleading that the properties had 
been conveyed under a zuripeshgee lease, defendants’ 
hen under which had been satisfied by usufruct ; but 
defendants contended that the properties Lad originally 


been conveyed away without reservation, and that 
their 1ight in them had been upheld in earlier decisions 
given in the presence of the plaintiffs’ predecessors ; 
FOUND that, ın a previous suit brought by plaintiffs, the 
claim advanced by them was inconsistent with that 
now advanced: and HELD that, in view of their 
conduct, and the earlier decisions obtained by 
defendant’s ancestors as proprietors, the suit must be 
dismissed. 

The fact of a revenue officer, in resumption proceed- 
ings, having released lands on the ground that they 
formed portions of a parent estate which bad been 
assessed under the decennial settlement, is no proof 
that such lands were at any time regarded as rent- 
Íi ee, 


Tus pdeintiffa, Nos. 1 to 11, are the heirs 
or successors of pouaovlla, the former pro- 
prietor of the villages of Debcha and 
Koondu. The plaintiffs, Nos. 12 to 14, are 
purchasers from the other plaintiffs of a 
niue anna ‘share of the land in dispute, with 
the mesne profits. The suit, which was 
instituted on the 10th of March 1874, is 
to recover possession of 87 beegahs 18 
cottahs aud 19% dhoors of malikana lak- 
hern) land (after deducting the share of 
Sheikh Sukawat Hossein, the putteedar of a 
said land) by 
redemption of a zuripeshgee deed, dated the 
4th of February 1842, the said morigage 
having been fully satisfied from the usufruct 
of the hypothecated properties, leaving a 
surplus of Rs. 11,494-15-5 pies due to 
the plaintiff. The suit is valued at Rs. 
32,276-3-5 pies. The cuuse of action is 
suid to have arisen ut the end of Jeyt 
1272 F. S.* or the date of satisfaction of 
the zuripeshgee, 

The plaint states that there are two 
distinct and separate classes of land in 
Mouzahs Debcha and Koondu, one called dihee 
mokurruree, the other malikana lukheraj ; 


l auna 9 pul share of the 


that the malikana lakheraj lands, i. e., the 
lands which are the subject of this sui, weie® 
let in zuripeshgee to the ancestors of the 


r 


* A. D. 1865. o 
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defendants Nos. 2, 3 and 4, and that the dihee 
mokurruree lands were conditionally sold 
to the defendant No. 1; that owing to non- 
payment of the consideration of the condi- 
tional sale, the mortgage was foreclosed, 
and the lands, styled dihee mokurruree, 
pnssed into the possession of defendant 
No. 1, and are still in his possession ; that 
the lands in dispute, ‘styled 


malikana Inkbernj, a case between the plain- 


as regards 


tiffa and the Government under Regulation 
II of 1819 hnd been pending on appeal 
before the Special Commissioner who, on 
proof of the malikana lands being, lakhernj, 
released them to the plaintiffs, and they were 
d clared to be rent-free. The plaint proceers 
to state that, in December 1860, the ancestor 
of the defendants Nos. 2, 3 and 4, the 
zuripeshgeedar of the malikana lands, sold pis 
ticea zuripeShgee rights to the defendant 
No. 1, who, by the purchase, became the 
representative of those rights, and is in 
possession of the said lands in that capacity. 
The zuripeshgee advance under the deed 
dated the 4th of February 1842, being 
Rs. 822, has been paid from the usufruct, 
leaving a surplus of Rs. 11,494-15-5 pies, 
The 
prayer of the plaint is, that possession of 


as per account aunexed to the plaint. 


the disputed property, together with the 
surplus proceeds appropriated by the defend- 
ants, may be awarded to the plaintiffs. 


The defendant, Sheikh Dost Mahomed, 
who appears to have purchased from the 
defendant No. 1, in his written statement 
contends that the suit is barred ; that the 
disputed lands are not reut-free or lakheraj 
Jands, but that they form part of the rent- 
paying mokurruree lauds; that the zwi- 
peshgea relates to 74 beegahs 13 cottals 
§ dhoors comprised in five plots, the claim 
*therefere to redeem lauds in excess of that 
area is liable to dismissal ; that the vendor 
of tha defendant purchased the entire 16 
‘annas of Mauzahs Debcha and Koondu, 
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of which villages the disputed lands form 
a part; that no lands of any description are 
excluded from the said purchase ; that this 
question has been adjudicated upon in the pre- 
sence of the plaintiffs or their aucestors as per 
decisions and written statements, therespective 
dates of which sre given, and that the suit 
is therefore bared under Section 2 of Act 
VIII of 1859; that the 
Moulvge, Athar Hossein, the father of the 


possession of 


defendant No. 1, over the zarnet and mokur- 
tures has ‘been for upwards of 12 years, 
as proprietor and notas mortgagee ; und thut 
this foct was estublished by a decisioun of 
Court dated the 27th of July 1870. With 
reference to the merits, the defendant avers 
that the avcestor of the plaintiffs culled 
the zarnet lauds * malikuna,” but that ia 
fact no lands are rent-free, and that the plain- 
tiffs have no sort of right left to them in 
the two villages of Debeha and Koondu ; 
that on the 2łst of December 1860, the 
father of the defendant No. 1 paid the con- 
sideration of the zutipeshgee deed (which 
the plaintiffs seek to redeem) by renson of 
purchase of the proprietary 1ight and not 
in the capacity of mortgagee. ‘Then, with 
reference to the claim of the plaintiff on 
account of mesne profits, it is urged that the 
annual proceeds did not exceed Rs. 125. 


The written statement of the heirs of the 
original zuripeshgeedar will be found nt 
page 18 of the printed book. They aver 
that they have no concern in the suit, and 
have been improperly made defendfiats, and 
ask for their costs. The written statement of 
the defendant No. 1 is much to the same effect 
as that of his vendee, the defendant Dost Maho- 
The decision of the Subordinate Judge, 
Mr. W. DaCosta, is dated the 15th Septem- 
ber 1874, and for the reasons given iu that 
decisiou he dismissed the plaintiff ’s suit with 
coats. No oral evidence wus recorded in this 
suit, and it was admitted in argument that 
our decision must tarn upon the coustruction 


med. 
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of the documentary evidence filed by the | tifs, we find that they first applied for 


parties. 


The contention between the parties, stated 
briefly, is this, The plaintiffs contend that 
there ‘were two ‘classes of land in the villuges 
of Debcha and Kooudu. The first class 
they describe ag malikana lands, the second 
as mokurruree lands; that the malikana 
lands were given in zuripeshgee for a con- 
sideration of Rs. 822,to the ancestors of 
the defendauts Nos. 2, 3 aud 4, aud the 
mokurruree lands were sold ~ eonditionully 
to Abdool Lateef, the defendant No. 1, 
which conditional salè wasgubsequénily fore- 
closed, and ‘that the right of the plaintiffs 
to any and all of the mokurruree lands is 
no longer vested in them but in the defend- 
ants, but that with reference to the mali- 
kana lands, which form the subject of this suit, 
they (the plaintiffs) are entitled to redeem 
them, as the mortgage has been satisfied from 
the usufruct, anda large surplus is due to them, 
The defendants, on the other hand, contend 
that the disputed lands are not malikane 
lukheraj lands, as described in the plaint, but 
geraet lauds, forming part and parcel of the 
two villuges of Debcha and Koondu, and 
not distinct and separate lands, and that they 
have purchased the proprietary right in these 
Jands, and do not in any way represent the 
rights of the original zuripeshgeedars of the 
plaintiffs. The plaintiffs mainly rely upon 
the document dated the8th of February 1842. 
Thedefeudants upon the three documents dated 
respeqively the 8th January 1858, 30th 
Jufta 1855, and 5th July 1855, and upon 
certain proceedings and decrees of Court, 
which will be alluded to hereafter. 


Before giving our opinion upon the proper 
coustruction to be put upon these documents, 
we desire to make a few observations upon 
the condact of the plaintiffs, as well as upon 
the early history of the two villages Debcha 
and Koondu. : 

With reference to the conduct of the plain- 


permission to Bue in formå pauperis. Their 
npplication is dated the 11th March 1870. 
They then claimed 66 beegahs 9 biswas 19 
dhoors 13% ruttees out of 74 beegahs 13 
biswas 6 dhoors 6 tuttees, being the zui- 
peshgee property, nnd 11 beegnis 11 biswns 
12 dhoors # 1uttees out of 13 beegnhs, o 
biswas 13 dloors 7} 1uttees, not included in 
the zuripeshgee. In the account of the gross 
proceeds of the two villages »ppended to the 
suid application, it is stuted that the zuripesh- 
gee or amount advanced was paid off in 1266 
F. S., and that n surplus acc1ued from the year 
1267 FS. corresponding with 1860 A.D. In 
the present suft, the application to sue in 
formé pauperis having been rejected, they 
sue for 87 beegahs 18 cottahs, 19% dhoors 
out of 98 beegahs 15 cottahs, and in the 
statement of the gross proceeds of the two 
villages they state that the zuripeshgre was 
paid off in ‘1271 F. S., corresponding with 
1864 A. D. So that there has been some 
inconsistency in the claims made at different 
periods, and very great and unexpluined delay 
in instituting the suit, assuming, as the plaiu- 
tifs do, that their cause of action accrued 
from the year in which the mortgage was 
sutiofied from the usufruct. 


.' In regard to the early history of the two 
villages, we find that the earliest proceeding 
in which mention is made of them is dated 
the 16th of March 1801. 
the plaintiffs, namely Sonncolla, appenled to 
the Provincial Court of Patna. Sonaoolla had 


The ancestors of 


claimed the two villages as his mokurruree. 
The Court found that the appellant Souaoolla 
hnd granted a farming lease of the two vil- 
lages to one Nasir Mahomed Khan, who was 
directed by the decree to ex«cuiea kobooleut 
to the appellant Sonaoolla in respect of the 
two villages. The kabooleut of Nasir Ba- 
homed Khan has not been filed. The next 
document in chronological order is a żicca 
pottah executed by Sonavolla, dated the 24th 
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of September 1802, granting a lease for a 
term of three years to one Kishen Pershad 
Roy of the two villages, with the reservation 
of sayer cesses, and other cesses, which are 
detniled, and the rent-free and mnalikana 
lands. The:next deed is a kabooleut ex- 
ecuted by Bhinuk Rai, dated the 25th Janu- 
ary 1816, 
Sonaoolla. In this deed there is a recital 
that the malikana lakheraj 
jageer lands prohibited by the Government 


to the ‘heirs of the aforesaid 
and pashban 


are excepted, and not included in the lense, 
The 
next document is a copy of a decision of the 
Moonsiff of Purana, Zillah Sarun, dated the 
19th of January 1837. In ths suit one Gon 
was plaintiff, and the principal defendants 
were Rahim Ali and others, heirs of Sona- 
oolla, and Dina Singh was described as zuri- 


which was for a term of four years. 


peshgee holder. The suit was for possession 
of a 1-6th share by partition of the entire 
16 annas of Mouza Debcha. The suit was 
defended by Ruhim Alli and others. The zuri- 
peshgeedar did not appear. The plnintiff’s 
suit was dismissed. After the lapse of some 
years, it appears that the Revenue authorities 
took measures to resume the two villages, 
nod a measurement was made with a visw to 
In the 
measurement papers (copies of the abstract 
being filed), it appears that the lands of the 
two villages were classed under two heads, 


re-nssess the lands comprised therein. 


mokurruree and maliknana, the latter being 
assessed at n somewhat lower rate than the 
former; but in the khusra measurement 
the latter class of land were described as 
zeraet, that is, land in the direct cultivations 
of the maliks as distinguished from the lands 
in the direct occupation of ryots. Tempo- 
rary settlements were coucluded with the 
plaintiffs’ aucestors for the 
lands, and with their zuripeshgeedar, the an- 
cestor of the defendants Nos. 2, 8 & 4 for 
the remaining lands, calling them malikana 


or Zeraet. On the settlement proceedings being 
e 


mokurrurree 
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submitted for the sanction of the Collector, 
he directed that a map should be drawn, de- 
fining the position of the malikana or zeraet 
lands in each of the two villages, and this 
was done. Subsequently, the whole of the 
proceedings of the Revenue authorities were 
reviewed by the Special Commissioner in ap- 
peal, and on the 27th of August 1847, he 
directed the release of the whole of the lands 
in the two villages, not as stated in 
the plait on proof, of the malikana Jands 
being lnkhéyi, 
ruree tenure of the two villnges had been 


“but because the mokur- 


included in decennjal settlement of the parent 
pergannah, and that if would be a breach 
of faith on the part of éhe Government to 
re-assess the lands comprising the mokurrur- 
ree tenure.” So much for the early history 
of the two villages, and before dismissing 
is from our consideration, we mny remark 
that 


above were the defendants in this suit parties, 


to none of the proceedings detailed 


with the single exception of the suit before 
the Moonsiff, in which the plnintiffe’ zuri- 
peshgeedar was made a pro formá defendant, 
but in which suit he put iu no appearance. 
We now come tothe deed dated the 4th 
of February 1842, upon the terms of which 
the plaintiffs mainly rely as supporting their 
claim to redeem. This document is a counter- 
part of a gzuripeshgee lense for a term of five 
years granted to Salim Singh, Jhumuck 
Singh and Saha Singh, represented in this 
suit by the defendants Nos. 2,8 & 4, by the 
heirs of Sonaoolla, represented in this suit 
by the plaintiffs. ‘The deed recites that,the 
lessors are the proprietors and mokurrureedars 
of Mouzah Debcha and Koondu, Pergunnah 
Barvil; that 74 beegabs 13 cottahs 6 
dhoors as per plots detailed at foot of the 
deed, and described to be malikana lands, were 
leased on a payment to the lessors as 
zuri-peshgee of Rs. 822, the lessees to pay 
the Government revenue, Rs. 78-11-2 pie, 
aud to enjoy the usufruct; thut on the 
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expiry af the lense in 1253 F. S., the lessors 
would repay the amount advanced and release 
the malikana lands, and in default pay rent, 
the lessees to continue to hold possession, 
paying the Government revenue until the 
money advanced was paid off, all gains anid 
losses to be borne by the lessees. -The share 
of Sheikh 
Included in this lense, and was distinctly 
excepted. The plaintiffs have alsd Meducted 
that share from their claim in the present suit. 


Sukawut' Hossem wns not 


Mr. Woodroffe, who nppenrs for the plain- 
tiffs, appellants, contends that itis immate- 
rial whether the land covered by this lease 
be called lakhernj yoolikana, lakheraj rernet, 
or by any other designation, inasmuch as n 
certain quantity of land, which the then 
proprietors of ‘the village of Debcha nnd 
Kundoo dealt with as malikana Innds, was 
reserved, and not included in the zuripeshgee 
lense, aud that the defendant No. 1, if he has 
purchased anything, has purchased not the 
proprietary right in the lands covered by 
this deed, but the zuripeshgee right of the 
defendants Nos, 2.3 &4, who represent the 
‘original lessees ; and therefore thnt defendant 
‘No. 1 stands in the shoes of the lessees, nnd 
plaintiffs nre entitled by the terms of the 
deed of February 1842 to redeem the lands 
covered by it. 

Mr. for the 
defendants, respondents, on the other hand, 


C. Gregory, who appears 


contends that the whole of the lands of the 
two villages of Debcla and Koondu were 
‘mokufuree ; that there were no separate 
malikana lands, and thatthe entire Iunds of 
the two villages without any reservation 
beyond cesses not authorized by law have 
passed to him by the deeds dated in the 


i margin,* and that he 
No. 1, 8th January 1850, 


p. 90. 

No.2, 80th June 1855, 
p. 97. 

No. 8, 5th July 1855, p. 
10L. ' 


paid the consideration 
of the deed of the 4th 
1842 by 

` reason of his purchase 
of the proprietary rights, and not in the 


February 


capacity of mortgagee. Mr. Gregory further 
relied on certain proceedings of the Civil 
and Criminal Courts, which we shall notice 
hereafter, 

The three deeds alluded to above are not 
disputed.. They were executed by the ances- 
tors of the plaintiffs, or by parties through 
whom the plaintifs derive title. The first 
deed ‘dated the 8th of January 1853, was 
executed by Sheikh Velayet Hossein, the 
grandson of Sonnoolla, the party referred 
to in the early history of the case. It 
recites the execution of a previous candi- 
tional sale of a 4 nnnas share outof 8 annas 
share in the gntire 16 aunas—the original 
runs thus: “ Mouza-oo-tumamee”—of 
the two villages Debcha and Kundu ; that 
steps had been taken the 
mortgage under the provisions of Regula- 
tion XVII of 1806; that an absolute 
sale is concluded of 4 annns out of 13 annas 
16 gundas in the entire 16 nunas of Mouzah 
Debcha and Koondu, held in 
mokurrurree, with the exception of items 
prohibited by the law. ‘The second deed, 
dated the 380th June 1855, is executed by 
other heits of Sonaoolla, and is to the same 
effect as the first deed. ‘The third deed dated 
the Sth of July 1855, is executed also by 
the heirs of Sonaoola, the ancestors of the 


to foreclose 


which are 


plaintiffs, on the same terms, with this slight 
difference that what is excepted is described 
as “ lauds endowed according to the Maho- 
medan Law.” 


It seems to us unnecessary, for the proper 
decision of the case, to refer to the proceed- 
ings of the Revenue officers, for the iwo 
villages were released by the Special Com 
missioner on the footing that they had 
already been assessed as mokururree villages 
at the period of the decennial settlement, 
and were not.liable to further assessment, 
The Revenue Officers may or may not for 
fiscal purposes have divided the lands com- 
piising the two villuges ®&to two or more 
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elnsses, but there ia nothing in those pro- 


ceedings to show that any portion of the 
Innds were dealt with as malikana Inkheraj 
lands as alleged in the plaint. On the contrary 
the khusras shew that a small area in ench 
village wns measured as zernet, or in the 
direct cultivation of the then maliks of the 
village. , 

It seems clear that the deed of the £h of 
February 1842, to Salim, Jhumuck and Saha, 
who are represented by the defendants, Nos. 
2,3 and 4, reserved certain lands, ns per 
defined plots, which were subsequent! map- 
ped out by order of the Collecto® Is is 
further clear that the three deeds, upon 
which the defendant No. 1 relies, convey 
absolutely, without any reservation, the two 
mokuriuree villages of Debehn and Koondu. 
It is also admitted that the defendant No. 1 
has paid off the consideration, namely, 822 
tupees, for which the zuripeshgee lense of the 
Ath of February 1842, was granted, the ori- 
ginal lease having been returned to him. 
We mny here state that the knabooleat or 
counterpart of the lense is filed by ihe ploin- 
tiffs, and the lease by the defendant. What 
we huve to decide therefore is whether the 
plaintifis are entitled to redeem the mortgage 
ofthe 4th February 1842. We are of opinion 
that the plaintiffs are not entitled to redeem, 
and that their suit has been properly dis- 
missed. The defendants have admittedly 
been in possession for many years of the 
entire village of Debcha and Koondu. On n 
‘dispute arising, the villages were attached 
by the Magistrate under the provisions of 
Act IV of 1840, and were 
released to the defendants, who also received 
back from the Collectorate the whole of the 
collections made by the Revenue authori- 
ties prior to the relense of the two villages 
by the Sfecial Commissioner. In the deeds 
conveying the two villages to the defend- 
ants, uo land of any description whatever 
is reserved. It æ also clear that, in the year 


subsequently 


1859, the defendant No. 1 brought a suit 
in the Moonsiff’s Court against Velayet Hos- 
Sein and others, the ancestors of the plain- 
tiffa, or parties through whom they derive 
title, for coufirmation of possession of 88 
beegalhs 8 biswas of laud in mouzahs Deb- 
The plaintiff in that suit, 
defenddnt in this, claimed as proprietor. 


cha andeKoondu. 


The defendants in that suit claimed the 
lands, oe large portidn of them, as “ zernet.” 
Amongst the epoints at issue as settled in 
that case, we find the following : “ Whe- 
ther the zeraet alleged by the defendants 
was deducted froin the sale,” that is from 
the sale to the defendants by the ancestors 
of the present plaintiffs, the Moonsiff found 
that thg whole of the mouzahs were sold 
without the exception of any portion of 
lands, and that the defendants had not proved 
their allegations, nnd that, the lands being 
included in the deed of sale, the pluintiff was 
entitled to a decree. It appears to us that 
the decision finally disposed of the question 
ng to whether the lands which the plaintiffs 
now claim as malikana lands, but which, as 
already shewn, were geraet lauds, were ex- 
cluded or not from the deeds of sale to the 
defendants. It mny be said that there is 
nothing to establish the identity of the 88 
beegahs 3 biswns of land claimed in the suit 
in 1859, with the land claimed in the present 
suit, but apart from the area being almost 
the saume, namely 88 beegahs 3 biswas in 
the former, nnd 89 beegnhs 18 cottahs 19% 
dhoors in the. present suit. the plaintiffs do 
notallege, nor do they shew that these “are 
nny other lands but the lands which thry 
vow choose to call malikana, but which in 
fact were zeraet lands, which could possibly 
have formed the subject of the suit in 1889, 
and for which the defeudant No. 1 obtained 
n decree in their presence, confirming his 
possession in his proprietary right. Then, 
in 1860, we find a suit brought by the zuri- 
peshgeedurs, Saliw, Juumuck and Saba, an- 
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cestors of the defendants Nos. 2, 3 and 4, 
against the defendant No. 1 in this suit, and 
the plaintiffs or parties through whom they 
derive. All the defendants were removed 
from the category of defendants by a peti- 
tion, with the exception of the defendant 
No. 1, Abdool Luteef, who compromised the 
suit with the zuripeshgeedars, avd got back 
the original lease. 

We affirm the decisiofi of the Sub@&dinnte 
Judge, and dismiss this appeal. with costs, 
payable by the appellants. 


ð 


The StheJuly 1867. 


Present: 


The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 


Suit for Account—Profits and Expenses—Part- 
nership—Income-tax Retura—Stamp Duty— 
Dissolution of Partnership—Special Appeal— 
Contract. 


Case No. 2731 of 1874. 


Special Appeal froma decision passed by 
the Judge of Zillah Sarun, dated the 
30th of June 1874, modifying the decree 
of the Subordinate Judge of that 
district, dated the 21st May 1873. 


Buddon Sabu and another (two of the 
Defendants) Appellants, 


versus 


Rampertab Sabu (Plaintiff ) 
Respondent. 


Messrs. R. T. Allan and R. E. Twidale 
and Baboo Jedoo Nath Sahoi for 
Appellants. 


Moonsee Mahomed Yusoof aud Baboo 
Boodh Sen Singh for Respondents. 


Where a plaintiff sued for an account of profits and 
expenses, claiming a share in trade transactions carried 
on in partnership with defendants under a contract; 
and defendants denied partnership; but plaintiff ob- 
tained a modified decree in the first Court; and the 
second Court, going upon the contract, which it held to 
be proved, gave plaintiff a decree for more than he had 
claimed: HELD by the High Court that. since partner- 
ship had been established, and dissolution of partnership 
at any subsequent period falling within the period 
referred to in the plaint had not been proved, partner- 
ship must be taken to be established, and plaintiff must 
get a decree; yet the decree cannot give plaintiff more 
than he claimed. 


A plea raised by defendant, to the effect that, as 
plaintiff sued on a plaint with a stamp of only Rs. 25, 
he could not get more than an amount for which a 
stamp of that valne would be sufficient, was not decided 
on ita merits, because it was ruled that plaintiff could 
not get more than he claimed, and that amount wag 
covered by the stamp. 


Hero also that the plea, raised by defendant, that 
under s. 242 of the Contract Law, plaintiff had no right 
as a partner, could not be allowed for the first time in 
Special Appeal. 


Kemp, J.—Tue defendants 
special appellants in this case. 


are the 


The plaintiff sued for an account of profits 
and expenses of trade convected with the 
golah at Mahomedpore from the year 1278 
to 1279 F. S., and for the recovery of an 
approximate amount of Rs. 2,495. The 
cause of action is said to have accrued in 
the month of Kowar 1280 F. S., the 
date on which the defendants declined 
to render the account, Then the plaint 
goes on tostate that the gudder golah of 
the defendants is at Mahomedpore, and that 
there is a guddee of trade at Revilgunge ; 
that the plaintiff was admitted into partner- 
ship with a view to carry on the business, 
and that he was to have a three annas 
share in the profits asa consideration for 
his labour; and that since Kowar 1278 
F. §., the plaintiff has been Carrying on the 
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business in the capacity of a co-partner 
andas a gomastah in behalf of the other 
defendants. 


The defendants, in their written statement, 
state that they never entered into any 
written or verbal contract with the plain- 
tit in respect of his being taken as a 
co-partner ; that the plaintift waa a salaried 
servant, and was never a partner iu the 
business ; and that his allegation of partner- 
ship was false. Then they go on to say 
that the plaintiff had embezzled money, and 
had brought a charge of unlawful confine- 
ment against the defendant ; and that the case 
was dismissed ; that when tlf defendant was 
about to sue him for bringing a false charge, 
the present suit was brought ; and that in 
fact no golah shop, or any trade whatever, 
was carried on by the defendants in the 


years 1278 and 1279. 


The Subordinate Judge found on the 
evidence that the plaintiff was taken into 
partnership in the year 1274, and that he 
remained a partner till 1279, 
reference to the amount claimed he was of 
opivion that it was excessive; and that in 
equity it ought to be rednoed. He then 
found with regard to the documents filed 
by the plaintiff that the profits of the 
concern in the year 1278 were 9,000 rupees, 
and in 1279 1,546 rupees. He came to this 
conclusion on reference to the income-tax 
return, and therefore awarded to the plain- 
tiff Rs. 1,687-8, being a three annas share 
of the profits in 1278, and Rs. 289-14 being 
a share to the same extent of the profits in 
1279, or in all, the sum of Bs, 1, 977 6. 


and with 


Both purties appealed. The plaintiff fled 
a cross-appeal under the provisions of Section 
a8 of the Civil Procedure Code, objecting 
to that part ofthe decision of the Subordiu- 
ate Judge which refused to award the plain- 
tif the sum of Rs. 517-10, being the 
difference between the sum claimed in the 
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plaint, namely ~Rs. 2,495, ‘and the sum of 


Rs. 1,977-6, the sum awarded’ by ‘the 
Subordiuate Judge. The defendants appeal- 
ed on the whole case. The Judge hng 


Subordinate 
Judge, and has afso found that the plainnff 


offiimed the decision of the 


has møde out his cnse, namely, that he wus 
a parther fsom 1274, and that he is entitled 
to an account of the profits and expenses in 
the yd@ara 1278 antl 1279, being the yenra 
for which. the account was asked. With 
reference to the amount the plaintiff is 
entitled to, he has amended the decision of 
the Subordinate fudge, nnd has awarded the 
sum of Rs. 3,000, being Rs. 1,022-10 in excess 
of what was awarded by the Suboidinate 
Jadge, and nearly double of what was 
asked for by the plaintiff in his cross- 
appeal, 


The grounds taken in special appeal by 
the defendants are that, as there is no allega- 
tion in the plaint that, the plaintiff was À 
partner in 1278 and 1279, there is no founda- 
tion for the present and, with 
reference to the cross-appeal, that, it being 
on a stamp of 25 rupees only, the plaintiff 
ought to have been considered as having 
limited his claim to the amount for which 
that stamp would’ be sufficjent ; in other 
words, that he was not entitled to an award 
of more than the difference between what 
was awarded by the Subordinate Judge and 
what was claimed in the plaint. 


guit ; 


As to the first ground of special. appeal, 
we think it is clear, from the wording of the 
plaint, that the plaintiff does not state dhat 
he was taken into partnership in 1278, but 
that his partnership commenced at an earlier 
date, und: that from Kowar 1278 he was 
vested by the defendant: with the power of 
carrying on the business in the capacity of 
co-partner and as a gomastah oli behalf of 
the other defendauts. Both the plaintiff 
and the defendants were examined in ‘the 
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first Court, and their evidence clearly 
proved to the satisfaction of the Subordin- 
ate Judge tbat the partnership commenced 
in 1274. It has been pressed upon us in 
~ special appenl that it does not follow that 
because the plaintiff was æ partner in 1274, 
he was a partner in 1278 and 1279, Jt has 
not been shewn us that the partnership was 
dissolved, and there isevidence which satisfied 
both the Courts below hat the partnership 
existed in 1278 and 1279. n 

Mr. Allan, for the special appellànt, raised 
the point that under Section 242 of the 
Contract Act (IX of 1872) the plaintiff has 
no right ss a partner, and that he cannot 
sue. But as that obféction was not taken 
either before the Judge or in the grounds 
of special appeal, it cannot be allowed to 
be raised in this stage of the case. 

Then, with reference to the second point, 
it appears tous clear on referring to the 
petition of cross-appeal that all that the 
plaintiff appealed to the Judge about was 
that the Sabordinate Judge had not awarded 
him Rs. 517-10, that the difference 
between the sum claimed in the plaint and 
the sum awarded by the Subordinate Judge. 
We think that the Judge was wrong in 


18, 


incrensing the claim of the plaintiff, and 
therefore modify that part of his decision 
by declaring that the plaintiff is entitled 
to the Rs. 1,977-6 awarded by the Subordi- 
nate Judge plus the Rs. 517-10 covered by 
his cross-appeal, With this modification 
the decision of the Judge is affirmed, and 
the special appeal dismissed with costs in 
proportion. 
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The 1st July 1876. 
Present: 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Bond-debt—Second Attachment—Second Execu- 
ton— Mortgage Lien—Deolaration of Right 
—Security— Limitation—Alienations pending 
Attachment. f 


Case No. 107 of 1875. 


Regular Appeal from a decision passed by 
the Subordinate Judge of zillah Midna- 
pore, dated the 11th January 1875. 


Musst. Matonginy Dassee, widow of late 
Surroop Narrain Mytee, and guardian of 
her minor sons, Bholanath Mytee, Taruck- 
nath Mytee, and of minor daughter-in- 
Jaw, Nobincoomary Dassee, widow of her 
late son Troyluckhonath! Mytee (one of the 
Defendants) Appellant, 


versus 


Chowdhry Junmunjoy Mallick (Pluintiff), 
Respondent. 


Baboos Umbica Churn Bose and Bhobany 
Churn Dutt for Appellant. 


Baboos Kally Mohun Dass and Johiny 
Mohun Roy for Respondent. 


Where some property was pledged as security fora 
loan, but proceedings in execution on foreclosure were 
staid by mutual agreement; and a second attachment 
was subsequently obtained; but a fresh encumbrance 
was created on the same pioperty by the owners pledg- 
ing it in another transaction, before the original creditor 
completed his proceedings in execution; and ıt 
appeared that there were reasons for a renewal of pro- 
ceedings in execution, and that this renewal of proceed- 
ings was not accidental: HELD, that the original oaredit- 
or’s title dates from the latest attachment of the pro- 
perty, and that as that went before the second creditor's 
lien, this lien could only be satisfied after the satisfac- 
tion of the first creditor’s claim, 


It was suggested by the Court that the property shoulde 
be sold, free of all encumbrances, at an upset price equal 
to the amount of the orginal creditor's claim; and that 
both creditors should be satisfied out of the proceeds, 


the first taking precedence over the sqgond. 
12 
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Where a property is released from attachment, and 
the person at whose itistance attachment was made is 
not debarred by the order of release from proceeding 
with his execution, his suit is virtually a suit-fora 
declaration of right, and not merely a suit for setting 
aside the order of release: and the rule of limitation 
applicable to his case is not in 8. 246 of Civil Procedure 
Code, which would allow one year, bat in al. 15 sch. 2 
of Act IX ‘of 1871. 

The mere validity of a prior attachment does not 
render null and void alienations made while it is 
pending. 


Markby, J.—The 29th Moy 1876. In 
this case it appears tliat certain immoveable 
property was pledged to the defendant M nion- 
giny by one Bipro Prosad Mytee on the 
17th December 1861. On the 29th August 
1863 Matonginy obtained a decree for the 
money due under the bond. In February 
1864 the property pledged by the bond wus 
attuched by her, but not sold. On the 25th 
November 1865, it was again attached. On 
the 17th January 1866, a joint petition was 
put in by Matonginy and the judgmeut- 
debtor, stating that six months’ time had 
been granted by Matonginy, and asking that 
proceedings in execution might be stayed 
during that period, the proporty remaining 
Oo the 20th January 
the Court, apparently of its own motion, 
thought proper to strike off the execution 
proceedings, upon what grounds we are 
unable to understand. On the 10th Janu- 
ary 1868, another advance of mouey was 
made to Bipro Prosad Mytee by the plaintiff 
in this suit on the security of the same 
property. Onthe 29th September, Maton- 
giny agnin applied for execution in the usual 
form, and the usual order for attachment was 
issued on the 30th June 1868. On the 


under attachment. 


29th September 1869, part of the money | 


having been paid, upon the joint application 
of both parties, the execution proceedings 
evere oplered to be “struck off for the pre- 
sent,” the attachmeut being continued.- On 
the 7th January 1870, Matouginy desired to 
take up the gxecution proceedings at the 
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point .where they had left off, that is, she 
applied for an order for the’ sale of the pror- 
perty without any further proclamation; 
Bat, not acceding to this, the Court in effect 
ordered that execution proceedings should be 
commenced, and «that upon payment of the 
proper fees by the petitioner fresh process of 
attachment would issue. These fees being 
paid, the ‘exefution went on: the property 
whichghad been pledged was put ap to gnle, 
and was bought by Matonginy herself. 

The plaintiff's security was in the’ nature 
of a boud specially registered, and upon 
that bond the plaintiff also took out execu- 
tion on the 22nd February 1871, and prayed 
for the sale of the sam® property. . Maton- 
giny put in an objection to these proceedings, 
and on the 24th June 1871 the Court made 
the order get out at page 19, by which, in 
effect, without deciding anything as to the 
rights of the parties, the Court directed the 
property to be released upon the ground that 
the plaintiff had oot at that time his mort- 
gnge lien declared. The 
brought this suit, making Matonginy and 
the son of Bipro Dass Mytee (who is dead) 
parties defendant, ard he asks that his right 
to sell this property in order to realize the 
money dus to him should be declared. What 
be has got is a declaration that ‘the defend- 


plaintiff then 


ant Mutonginy is purchaser only of such 
rights as remained in the mortgagor, at the 
time of the sale, in other words that she pur- 
chased the property subject-to the plaintiffs 
lien. It wns also apparently intended by 
the Lower Court, though it is not expressly 
so said, that the property should be sold in 
execution of the plaintiff's decree. 

Before we come to consider the main 
question, we will dispose of two preliminary 
It was objected that the order 
of 24th June 1871, 
perty from the plaintifs attachment, was an 


releasing the pro- 


‘order under Section 246 of the Code of Civil 
| Procedure, and that this being a suit to set 
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aside that order must be brought within a 
year from the date théreof. The matter is 
now governed not by the rule of limitation 
laid down in Section 246 itself, which is 
repealed, but by clause 15 of Schedule 2 
of Act IX of 1871; whieh, however, only 
applies to suits brought to set aside the 
order and not to suits to establish, the sight. 
Now this is not a suit to set asfde the order. 
The plaintif does not ask this in hig plaint, 
nor is if necessary for him to ‘do so. That 
order is no impediment to the plaistit’s pro- 
ceeding with his execution, if the declara- 
tion of his therein mentioned be 
obtained, and the present suit was in effect 
brought to obtain such a declaration and has 
been so far successful. 


lien 


This objection, _there- 
fore, in our opinion, cannot prevail. 

The other objection is that the plaintiff 
having obtained this security, whilst the 
property was under attachment, it is null and 
void onder the provisions of Section 240 of 
the Code of Civil Procedure. 
question which was much considered by the 
Privy Councilin the case of Puddoomonee 
Dassee v. Roy Mothooranath Chowdliry, 
reported in 12 B. L. R., 420.* We think 
that that decision has laid down the prin- 
ciple which is applicable to this case, and 
that we are bound to apply it. It is to be 
observed that tha person seeking the benefit 
of the section was there, as here, the execu- 


This is o 


tion creditor, who had purchased in execu- 
tion of his own decree, and (to use the 
expressien of the Privy Council) the question 
there, as here, was from when did hia title 
under his purchase date ? Upon this point 
the "Privy Council say, “it seems to thei: 
Lordships that generally when the party 
prosecuting the decree is compelled to take 
out another execution his title should be 
presumed to date from the second attach- 
ment.” We have no doubt that the second 
attachment is there mentioned as being the 
* 20 W, R, 1838: 
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recent. In this case the most 
recent attachment is that of January 1871, 
and therefore we think that, if Matonginy 
was in this case compelled to take out ano- 
ther execution, then her title should be pre- 
sumed to date from that attachment. It has, 
however, been urged that Matonginy was 
not in January 1871 compelled to take out 
another execution, but we ‘think she was, 
She desired to go on with her old execution 
onse, but the Court, by not acceding to this, 
and by ordering against her wish that the 
exécution proceedings should be commenced 
anew, did, in effect, compel her to take out 
another execution. 


most 


It is said that we ought 
to consider whether the Court was right in 
If the 
defendant Matonginy wished to raise that 
question, and desired to make her title date 


so ordering. But we think not. 


from rv earlier attachment, she should have 
uppealed against the order to take out fresh: 
proceedings ; not having done so, we consi- 
It is 
quite possible that she may have considered 
it dangerous to insist on her right to proceed 
on the old execution, for the validity of one 


der that she cannot question it now. 


at least of the prior attachments ling in fact 
been questioned, and it has been held by the 
Court below to be invalid. For ourselves 
we greatly doubt the correctness of the view 
taken by the Lower Court upon this point, 
and we are not prepared to sny that this 
attachment could now be questioned upon 
the ground of the irregularities suggested, 
but we use this og an illustration to show 
what reasons the defendant Mutonginy may 
have had for the course adopied by her, and 
that it was not, ns suggested by the pleader, 
a matter of iudifference to ber upon which 
We, therefore, 


hold that, even assuming the prior attach- 


attachment she proceeded. 
ment to have been valid, we cannot hole 
that alienations made pending it were abso- 
lutely null and void as between the plaintiil 
nnd the defendant Matouginy, 
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This brings us to the question, what-are 
the rights of the parties. We have already 
pointed out in a case somewhat similar (23 
W. R., p. 338) what we consider to be the 
effect of the Full Bench Decision reported in 
that volume, aud of a judgmeut-creditor 
purchasing in execution the property pledged 
to himself. -The only difference between the 
two cases is that, here, the second encumbrance 
was created after the first ehcumbrancer 
had obtained a decree, but (as we must now 
take it) before attachment. We do not 
think that serves to distinguish the case from 
the decision of the Full Bench which pro- 
ceeds upon the principle that the decree 
cannot affect persons who aré not parties to it. 
The plaintiff, therefore, the second oreditor, 
can assert his lien, and can have the property 
brought to sale, but only upon condition that 
he redeems the property by paying the prior 
creditor Matonginy her principal, interest 
and costs ; or, which will be better for all 
parties, if plaintiff and defendaut Matonginy 
join in an application for the purpose, the 
property may be at once ordered to be put 
up to sale clear of both encumbrances. The 
purchase-money will then be applied first 
to pay off the defendant Matonginy, and then 
the plaintiff. The case can be mentioned again 
when the form of the decree can be settled, 
and farther directions given as to taking any 
accounts that may be necessary. 


The ist July 1876. Our order in the 
case will be that an account will be tuken of 
what is due to the defendant Matonginy Das- 
see for principal, interest and costs under her 
mortgage, and when that accounts shall have 
been taken the property will be sold by the 
Court below in tle same mavuer as property 
is sold in execution of a decree, at an upset 
price of Rs. 2,100. The property will he 
esold clgar of both the plaintiff’s and defend- 
ant’s encumbrances. The money arising 
from the sale will be applied og directed in 


the judgment pf this Court, that is, it will 


be applied first to pay off the defendant 
Matonginy, and then the plaintiff. 

We think that each party ought to pay 
his own costs. l 


The 8rd July 1876. ° 


. Present: 
The Hon’ble W. Markby and W. F. 
McDonell, v.0., Judges. 


Suit to @et aside Lease— Cross Appeal— Qualifica- 
tion of Lease—Reversionary Interest—Mun- 
dullee Lease—Rishs of Collection— Adjustment 
of Renis— Violation of Rights— Declaratory 
Decree—Consefuential Relief —Acqutescence. 

Case No. 885 of 1876. 
Special Appeal from a decision passed by 
° the Judge of Midnapore, dated the 26th 
February 1876, reversing the decree of 
the Officiating Moonstff of that District, 
dated the 38rd September 1875. 


Ram Needhee Koondoo ( Plaintiff) Appellant, 


VETSUS 


Rajah Rughoo Nath Narain Mulloo and 
others (Defendants) Respondents. 


Mr. Woodroffe and Baboo Bhowany 
Churn Dutt for Appellant. 


The Advocate-General, the Legal Remem- 
brancer and the Sentor Government 
Pleader for Respondents. 


Where a zemindar who, being largely indebted to a 
person, had granted him a farming lease of the zeminda- 
ree, subject to the twofold qualification (1) that his rever- 
sionary interest in the property should not bg injured by 
the lease, which abandoned ta the lessee the power of 
making agreements with the tenants and oollecting rents 
during the term of the lease, and (2) that the amount of 
the malgoozaree should not be altered during that term ; 
but a clauge in the farming lease allowed the zemin- 
dar six months to adjust his rent-roll so as to show a 
mofussil jumma of Rs. 85,000; and it was contended 
that the pottah, which this suit was brought to set aside, 
merely embodied the terms af the adjustment which 
the zemindar was thus empowered to make: Founp 
firstly, that the transaction referred to as an adjustment 
was really the fixing of a new rent, rather than an 
adjustment of the old; secondly, that it had not taken 
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place during the time specifled—namely, between the 
execution of the lease and its taking effect; thirdly, that 
thexemindar, unable within the specified time to show the 
Tental to be Rs. 85,000, had afterwards been endeavour- 
ing by collusion with tenants to raise „tha rentsito the 
requisite pitch for the purpose of escaping from the 
penalties incurred under his agreement ; Fourthly, that 
plaintiff was entitled to treat these collusive agreements 
as violations of his rights; and fifthly, that, plaintiff 
had not been shown by acquiescence in the lease 
granted to defendant to have shuts himself out from 
disputing its validity: and HELD that, though the 
decree sought in this case as virtually æ d&olaratory 
decree, and the Courts were precluded from giving such 
a decree except in cases in which consequential relief 
would flow out of it, yet that, inasmuch as the leases 
granted to defendant came between plaintiff and the 
tenants, and practically destroyed the relation of land- 
lord which he had acquired, he was entitled to a decree ; 
which was accordingly gi®en. 

In this case the plaintiff sued to set aside 
a pottah executed by the late Rajah Bikram- 
ajit Mollah in favor of one Sorup Mohato, 
The infant son of the Rajah and the lessee 
uuder the pottuh were the defendants in 
the suit. The fitst Court gave a decree set- 
ting aside the pottah. The lessee defendant 
did not appeal, but the minor did, making 
the lessee a respondent. The plaintiff also 
appealed. The second Court set aside the 
decree given by the first Court and dismissed 
the suit, The plaintiff then appealed to this 
Court making both the original defendants 
respondents, 

There is no dispute as to the main facts of 
the case, The late Rajah, on the 22nd Feb- 
ruary 1872 (12th Fulgoon 1279), being 
largely indebied to the plaintiff granted an 
ijara of his zemindaree to the plaintiff for 
14 years, to commence from the ensuing year 
1280 and to end in 1294. Subsequently, on 
thé 29th Srabun 1280, that is ufter the lease 
had been several mouths in force, the pottah 
was granted, which it is now sought to set 
A great number of similar pottahs 
have been granted, covering, we believe, 
nearly the whole estate. 

There can be no doubt whatever that 
uuder the ijara the plaintiff, from the time 
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the ijara term commenced, and whilst that 
term lasted, was and is the only person cnpn- 
ble of granting a valid lense to tenants, or 
making any valid arrangement as to the coi- 
lection of rents. The zemindar has granted 
to the plaintiff for 14 years his zemindaree 
“together with the rights.” There is nothing 
to show that the zemindar intended to retain 
to himself the power of makiug any settle- 
ments with the tenants or the mundols during 
the term ; on the contrary, it is expres-ly 
said— you have during the term power ua 
complete as my own to make settlements in 
the said, zemindaree.” The only qualifien- 
tion added being that these settlements shull 
not be injurious to the Rajah’s reversionnry 
interest. It would require very clear words 
to qualify this -express power and there aie 
no such words in the documents. 


The pottah in question recites that the 
mouzah to which it relates was formerly in 
the' possession of defendant No. 1 under a 
mundullee settlement for a term of years ; 
and that a fresh jote mondullee settlement 
was thereby granted for fifteen years from 
1280 to 1294. The position of a mundul 
on this estate is stated to be that he collects 
the rents from the ryots and pays the laud- 
lord the rate fixed by the pottah, taking nli 
the risk of collection upon himself, in returu 
for which he geta a profit out of the collec- 
tions, The pottah further stipulates that tle 
malgoozuree, or amount payable to the gz- 
mindar, shall not be increased or decreased 
during the timp. ‘This is a stipulation which 
the Rajah had no power whatever to make. 

Indeed, the Legal Remembrancer, who ap- 
peared in this Court for the minor defeud 
ant, has expressly abandoned the right 10 
interfere between the ijaradar and the tenants; 
aud much unnecessary litigation might lave 
been saved if this abandonment bad befn 
made earlier. 

It is, however, argued for the minor defend- 
ant, that the late Rajah did got, by granting 
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the lease, assume to exercise the power-of 
making settlements with the tenants gener- 
ally, but that by one of the clauses in the 
ijara lease he was allowed six months to 
adjust the rent-roll so as to show a mofussil 
jumma of Rs, 35,000 ; and that, in pursuance 
of this understanding, the rent of the defend- 
ant Sorup Mahato was adjusted within the 
time specified, and thatthe pottah granted to 
this defendant merely embodies the terms 
of the adjustment. 


The answer to thisis two-fold. Firstly, 
what is here called the “ adjustment” did 
not in fact take place within the time spe- 
cifled. Thetime specified in, the ijara lease 
was the six months’ interval between the exe- 
cution of the ijara and its taking effect. 
Secondly, the Moonsiff has found that what 
was done was not any adjustment of the old 
payment, but the fixing of a new payment, 
and this finding remains undisturbed 3 to 
which may be added that the clause which 
this pottuh contains prohibiting future en- 
hancement cannot possibly be called ‘ ad- 
justment.”- The District Judge says that 
there is no difference between what was 
done before and what was done after the 
plaintiff entered into possession under his 
ijara. There is this important difference 
that, after the ijara commenced, the Rajah 
could not deal with the estate at all ; before 
it commenced he could deal with it, provided 
he did not interfere with the rights of the 
ijaradar under the ijara, The District Judge 
“ All the pottahs linvé the same 
object, viz., to show what rent each lessee 


nleo says, 


wus to pay from the commencement of the 
ijara. : And it seems to me that it would be 
unreasonable and even absurd, under -the 
circumstances, to hold that the Rajah, having 
fuiled to show the rent-roll of Rs. 35,000 
Wy the last. day of 1279, was -therefore pre- 
cluded from ever showing itat all. The 
result, under the terms of the ijara lease, as 
pointed out by te collector, who argued. the 


case for the appellant, would be to leave the 
plaiutiff in full enjoyment of the estate, and 
to allow him to collect from itas much or 
as little as -he chose, while the Rajah 
would be bound to make good any alleged 
deficiency in the yearly rental of Rs. 35,000, 
together with 12 per cenut. interest., No Court 
should, I think, give its authority to enforce 
such un ineqhitable arrangement which 
would jiq up the Rajah’s hands, and make 
him over to the mercies of a creditor, whose 
grasping prdpensities are sufficiently evident 
in the terms of the ijara which he hus exe- 
cuted. That dogiment is drawn entirely 
in the interest of the creditor, and the Court 
will not add any extra strength to his posi- 
tiqn under it by holding that the Rajah was 
precluded from proving the stipulated rent- 
roll at all if he did not succeed in doing so 
by the close of year 1279.” The deed on 
the face of it does not justify tho observa- 
tions here made. If the arrangement which 
the Rajah made was an imprudent one, it 
must be because of some extraneous circum- 
stances, and not by- reason of the form of 
the provisions in the leuse itself, which are 
not shown to be other than such as a creditor 
desirous of obtaining security might reason- 
ably require. Indeed, no charge of this kind 
appears to have been made on behalf of the 
minor defendant in the Court of the Moon- 
siff. This impression on the District Judge’s 
mind seems to have been created by the 
disastrous consequences to the Rajah and 
his successors, which he supposes # result 
from the plaintiff's construction of the in- 
strument, These consequences are, however, 
for the most part imaginary. The plaintiff 
does not express any wish to assume, nor 
could he assume, the position which the 
District Judge supposes. 
the District Judge says, ‘collect as much 
or as little as he chose.” If the: plaintiff 
took possession at all, ‘he would be obliged, 
before claiming for any deficiency, to show 


He could not, as 
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that -he could not, with reasonable ‘diligence, 
have collected: more than he had done irom 
the tenants of the estate. i 

It was, however, said that, even if - the 
Rajah had no power to make this settlement, 
either as zemindar or under the clause of 
the ijara lerse requiring him to ghow a 
mofussil jumma of Rs. 36 009, still, this 
suit would not lie ; ; that in’ this view the 
pottah sought to be set aside was-agnullity, 
that if had not yet been set up against thie 
plaintiff, and that he had been in no way 
injured by it, i 

With regard to the qħestion ofi injury, 
there is no finding in this case that the plain- 
tiff has as yet suffered any actual injury 
for which he could have claimed compensa- 
tion in the way of damages, But we entirély 
dissent from the argument on the part of 
the minor defendant that the making of this 
pottah was beneficial to the plaintiff, or that 
if was executed with the object that if 
should be so. It is admitted now that the 
Rajah could not at the end of the six months 
shew a rental of Rs. 85,000. By granting 
pottahs. to the tenants similar to the one in 
this case he tried to raise the rental to the 
required nmount, hoping thereby to escape 
the penalties which’ he’ incurred under the 
There can be little doubt that 
he prevailed upon the tenants to accept 
this advance on the old: renta by offering’ 


ijara lease, 


them some kind of advantageous provision 
in the pottah granted. 
the adwantage held out to the tenant was 


In the present case 


that his rent should not be increased during 
the term. We think the assertion contained 
in ‘the pottah that it was granted for the 
purpose of effecting a mokabilla was a mere 
We 
think this is what is meant by collusion in 
the plaint, and that to that extent it is (as 
found by the Moonsiff) established by the 
evidence, 

It alse seems to Bea clear that, although 


pretence, and rather a shallow one, 
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the right to make settlements with the 
tenants after the ijara term commenced is 
not ‘now asserted on behalf of the minor 
defendant, the plaintiff, upon coming to know 
that the pottahs had been granted after that 
time, had a right to treat such n proceeding 
as a violation of his rights under the ijara, 
which, in my opinion, in fact it was. On 
the other hand, it was néver expressly ad- 
mitted in this case that this pottah was a 
nullity until the close of that argument in 
this Court. It was in the first instance 
submitted to the Court to say whether_it 
Subse- 
quently this attitude was departed from, and 
the validity of “the pottah was strenuously 
naserted and maintained. The grounds 
upon which its validity was maintained 
have now been overruled. 


Nor, as far as the minor was concerned, 


was or was not a valid document. 


was any objection raised in the first Court 
to the suit being tried. 
Mr. Harrison said “if the pottahs granted 
to the ryot and jote munduls be held by the 
Court as contrary to the conditions of the 


On the contrary, 


ijara pottah, and be on that account set aside, 
I have no objection thereto. But the ijara 
pottah, which has been granted to the plain. 
tiff, is not an ordinary ticca ijara pottah, 
and it is therefore difficult to give a reason- 
able interpretation to it, I therefore pray 
that the Court will be pleased to take into 
its consideration the undermentioned facts, 
in ascertaining what interpretation it is 
necessary to give to the plaintifi’s ijara 
pottah, in order to pass a judgment on the 
pottahs granted to the ryote and jote mun- 
dols” In all probability Mr. Harrison 
thought it convenient for the minor that the 
question should be once for all determined. 
It is also admitted that a very Jarge num- 
ber of potiahs have been granted und&r 
circumstances similar to the present, the 
validity of all which is in dispute, and must 
be determined in some wag or other. It 
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is certainly: desirable that the power of ‘the 
Rajah to grant these pottahs Bhould be dis- 
eusszed and determined before the plaintiff 
inkes against the tenants. 
There is every probability that when this 
point is finally decided in one case it will 
not be agnin litigated. 


proceedings 


We advert to these circumstances to show 
that there are reasuns why it is desirable to 
, give in this suit a decree which will declare 
the rights of the plaintiff and the minor 
‘defendant, respectively, and why it.would be 
a hardship now to hold that the suit does 
not lie. We cannot of course give ‘a decree, 
however desirable it may b@, in this parti- 
cular case, if the law does not permit us to 
do 80. 


Tt is now the settled law that, in the Courts 
of this country, “no suit can be brought for a 
declaratory decree except in cuges where conse- 
quential relief is capable of being had either in 
the same Court or, in certain cases, in seme 
other” (15 B. L. R, 106). But in laying 
down this rule we do not understand it to 
have been the intention of the Privy Council 
to deny to the Courts of this country the 
power to grant decrees in avy case in which, 
independently of the provisions contained in 
Section 15 of Act VIIE of 1859, these 
Courts have power to grant n decree. It 
is therefore n:cessary to sea what that 
power is, Now in this Court the power is 
generally the same as that of the Comt of 
Chancery in England. 
of the Supreme Court, and it is continued 
to this Court, -And I donot think there is 
any valid. ground for holding that the 
Courts of the Mofussil have a jurisdiction 
in this respect different from or less thnn 
that of this Court. At any rate, in the 
absence ef all special provision or authority 
upou the dubjeot, it would be difficult to 
suggest any other guide than the practice 
of the Court of Chancery in England ; and 


That was the power 


according to the best information we are able 
toʻobtain, the Court of Chancery in England 
would in such a case as this entertain the 
suit. The cases in the Privy Council also 
support this view. In a case decided in 
March 1874, a plaintiff alleging himself to 
be in possession obtained a decree to set 
aside 9 deed executed by a deceased person 
in favor of the defendant. The plaintiff 
claimed, tp be the hgir of the deceased ; the 
defendant who was in possession claimed to 
hold the ‘property under the deed. The 
Privy Council say :—*‘ the plaint prayed that 
the deed might beset aside, which is a prayer 
for substantive relief.” In another recent 
ease the Privy Council Said, spenking of the 
claim of the plaintiff in that suit :— His 
requisition of a declaration’ of a mal title, 
by setting aside the false bromuttur title 
alleged by the defendant, is really no 
more than this, that he should have his 
title whatever it was, as a zemindar, free 
from the allegation of the defendant, that 
they had some other title, If he had applied 
to set aside a deed se} up by the defendant 
impugning his ordinary ‘title as a zemindar, 
then relief might be granted to him by 
cancelling that deed, bat he cannot obtain 
relief in the shape’ of merely setting aside 
an assertion, “an assertion which, for all 
that appears, may have been merely by word 
of mouth ” (2 L. R. Ind. App. 85). 


In a case reported in 10 Moore, 488, the 
Privy Council deals with the case of a tenant 
of a portion of a zemindary who“set up 
against the zemindar a holding different from 
that which was his true holding; and it 
seems to be considered that 
with the 
possession, for which a suit would lie. At 
p. 449 their Lordships say, “If this. tenure 
interposed between the zemindar 
and the cultivators, the ordinary relation 
between him and them exists, but -if it be 
interposed, the zemiudav’s general pro- 


this. wns 


an interference zemindar’s 


be not 


1876, | Civil 


THE WEEKLY REPORTER. 


Rudings. 521 


EES 


prietary title'to the collections is gone, and 
in lieu of it he is simply entitled to some 
jumma from the mesne proprietors, It is 
obvious, then, that the assertion. of such a 
title is a serious prejudice to a zemindar, 
and may materially interfere with the suc 
cessful managment of his zemindary. , Such 
an intermediate tenure cuts off the posses- 
Sion that is the zemindar’s titl§ to the rents 
and profits immediately derived figm the 
cultivators.” .In an earlier case in the 
same volume the facts were somewhat similar 
to the present. A zemindar, after granting 
fo the plaintiff a lease of®his zemindary, 
issued notices to the tenants not to pay the 
rents to the lessee. °No other interference 
with the rights of the lessee appears to hawe 
taken place, and no actual refusal to pay rent 
appeais to have been alleged. The High 
Court gave a decree declaring that the 
plaintiff was entitled to specific performance 
of the leage, and to the possession and enjoy- 
ment of the zemindary under the terms of 
the lease. The Privy Council did not 
approve of the declaration as to the specific 
performance, but affirmed the rest of the 
decree. 

These cases appear to us to justify this 
Court in making a decree in this case. This 
view of the case is wholly independent of 
the question whether the dahi and waste 
lands have been included in the pottah, the 
Moonsifts finding ns to which has been 
questioned by the plaintif. In the view 
which we tanke of the case any further inquiry 
upon that question is unnecessary, It was 
desired by the parties that we should give 
our opinion upon the general question, and 
we have done go. 

We also think that 
, acquiescencą as raised by the cross-appeal 
arises in this case. It was not raised by 
the issues, and no facts have been found 
which would justify us in saying that the 
plaintiff bas by acquiescence shut himself 


ae 


no question of 


out-from disputiug the validity of the pottah. 
The result is that the plaintiff is entitled to 
a decree. He has not asked for any injunc- 
tion, though probably he might have done so, 
and only asks that the pottah should be set 
aside as against him. We think a decree 
substantially to that effect may be made, 
The decree of the Lower Appellate Court 
dismissing the suit will therefore be set 
aside, and instead thereof there will be a 
decree in the following form, that the pottah 
of 29th Srabun 1280 granted by the Rajah 
to the defendant No. 1 be, as between the 


plaintiff and the defendants in this suit, set 


aside, and the plaintiff declared entitled to 
the possession and enjoyment of the zemin- 
dary under the terms of the ijara lease of 
the 12th Fulgoon 1279, the aforesaid pottab 
notwithstanding. 

The plaintiff is entitled to his costs in all the 
Courts ; those in the first Court will be paid 
by the defendant No. 1 and by the guardian of 
the infaut jointly ; those in the secoud Court 
and in this Court by the guardian of the infant. 


m 


The 4th July 1876. 


Present : 
The Hon’ble W. Ainslie and W. F. 
_ McDonell, v.c., Judges. 
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Mr. R. T. Allan and Buboo Sree Nath 
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Baboo Nullit Chunder Sein for Respondents. 
Appeal valued nt Re. 4,876. 


A suit for recovery of possession of land, based on 
a compromise effected in the course of previous litiga- 
tion between the parties, is not a suit for specific 
performance of contract, but a suit for u momoveable 
property,” and would be covered, not by s. 118 of 
the Schedule to the Limitation Act, but by s. 145. 

In a suit for recovery of possession based on an 
agreement to surrender possession, the possession of 
defendants at the time when they made the agreement 
to deliver over the land to the plaintiff cannot be 
teficen as hostile to the plaintiff, but can only be con- 
sidered adverse to plaintiff from and after the date 
of the agreement by reason of defendants’ refusal to 
carry out the promise, . 

Where the plaintiff was a farmer and the character 
of his Jease had been changed, because it had been 
renewed by the superior landlord since the first agree- 
ment had been made between him and defendants, 
defendants could not regard their agreement as a per- 
sonal promise relating only to the plaintiff in his 
original character as lessee, if it was through defendants’ 
failure to surrender possession that plaintiff was not 
in posseasion at the time of the renewal of his lease : 
the rule being that the zemindar must be taken to 
have renewed the lease on the understanding that it 
would cover all that plaintiff could hold under previ- 
ous lease. 

In such a case limitation of benefit could only arise 
from specific terms in the agreement restricting the 
promise to plaintiff personally. 

“Compasa map” generally means the revenue sur- 
veyor's map. 

Tus plaintiff in the present suit is the 
ijaradar of 8 annas of Turrnf Gopalpore 
containing certain villages mentioned in the 
plaint. He sues the defendants for the 
recovery of 2,000 beeghas of land on the 
basis of a ruffanamah, or deed of compromise, 

Gs : 
between the parties in a former suit, The 
former suit came up to this Court on appeal, 
and was registered as No. 444 of 1866. 
On the 26th April 1867, the appeal was 
removed from the file in consequence of the 
*compremise effected. The plaintiff states 
that the defendants afterwaids refused to 
net up to the terms of the compromise. He 


thereupon sought to sue out execution of his 
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decree in that suit, but, on the 29th Novem- 
ber 1869, the Subordinate Judge held that 
la fresh suit on the compromise was neces- 
| sary, and that nothing could be done in 
execution of decree. He accordingly has 
brought this suit against the preseut appel- 
lants, and against his lessors, the semindars 
of Gopalpore. 

The defendants pleaded limitation, and 
Their state- 
ment of the facts was that they themselves 
held the lands in suit under an ijara lease, 
those lands having been leased to them as 
belonging to Rughoobaty and other villages : 
that at the time of the recent dearah survey, 


took agvoral other gbjections. 


the zemindars caused tifese lands to be sur- 
veyed and mapped as parte of Rughoobaty 
and other villages to which their lease refers, 
and that consequently they have a good 
title to hold them against the plaintiff, whose 
title is also derived from the same zemin- 
dais. 

The Lower Court has made a decree in 
favor of the plaintiff, after deducting certain 
numbered plots, and has directed that “ the 
“ boundaries of the villages should be ascer- 
“tained from the thak map of 1856 {filed 
“with the record, and that possession will 
“be delivered with the assistance of the 
“thak map of Gopalpore for 1856, 
“the survey map of that mouzah for 2863,” 
The defendants have appealed from that 
decree. 

The first ground taken is that this suit 
is properly one governed by Article 173 of 
the second Schedule of the Limitation Act, 
in that it is a suit for specific perform- 


and 


ance of a contract. The Court below has 
held that the article which really governed 
the suit is the 145th, the suit being for 
possession of immoveable property, or any 
interest therein not otherwise specially pro- 
provided for. 

Now, it is quite clear that this is a suit 
for possession of immoveable property, and 

. 
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that the words “not otherwise specially 
“ provided for” refer to suits for possession 
of such property, and not to suits generally, 
or for specific performance of contract which 
may come under Article 113, 

It was then said that granting that it does 
not come under Article 113, it will come 
under Article 143, and in that case the 
period would run from the date of dispos- 
session. On the facts ofethe case, it gppears 
to us immaterial whether the suit ig governed 
by Article 143 or Article 145. ‘It Wag, We 
think, rightly found by the Court below 
that the zemindars were Mh possession up 
tothe time when the land was cut away 
hy the action of the. rivers. This appears 
to have been between the. year 1245 amd 
1268. In 1269 land re-formed on the same 
site, and in 1270 it was fit for cultivation, 
and was then adversely occupied by the 
defendants, But even if it be supposed 
that the defendant’s occupation extends back 
to 1269, in which year the land first appear- 
ed in any shape after having been destroyed 
by the river, the period of 12 years would 
not have run out when the suit was insti- 
tuted. At the same time we think that 
Article 145 is the one which really does 
apply to this case, and that this being a 
suit on an agreeement to surrender posses- 
sion, the possession of the defendants at the 
time when they made the agreement to 
deliver over the land to the plaintiff cannot 
be taken to be hostile to the plaintiff, but 
can only be adverse to the plaintiff from 
and after the date of the agreement by 
reason of their having refused to carry out 
that promise. l i 

The next point pressed upon us was that 
the deed of compromise filed in the former 
suit does not contain any promise to put 
the plaintiff in possession of particular landas, 
unless it be some 1,600 beegahs of land form- 
ing the jote of Khosal Mundul. We have 
had this ngreement translated, and we think 


ip 


that the reasonable interpretation and the 
only possible interpretation, considering the 
circumstances under which it was made, 
is that the defendants then consented ang 
agreed to put plaintiff in possession of the 
alluvial lands of Gopalpore according to the 
No doubt the terms there used 
were “ we consent to demarcate the alluvial 
“lands of Gopalpore, according to the com- 
“pass map,” but it is not to be supposed 
that the mere defining of boundary between 
the lands of the plaintiff and the defendants 
was all that was meant, or that it was 
intended that they should show to the plain- 
tiff that certain Jands belonged to him, but 
af the same time retained them in their 
own possession. 


thak map. 


Then it was argued that this was a pro- 
mise to the plaintiff personally so Jong 
as he should remain in possession as ijaradar, 
and that his lease, having expired in 1273, 
he cannot now claim the benefit of that 
Promise, seeing that he holds under a new 
lease taxing effect from the year 1274. We 
think that the auswer to this is that if the 
defendants now carried out their agreement, 
the plaintiff, at the expiry of his lease in 
1278, would have been actually in posses- 
sion of the land which he was entitled to 
hold under that lease, and that the lease 
renewed to him by the zemindays must be 
tnken to have been renewed on the under- 
standing that it covered the same lands 
which he would have been entitled to hold 
under the previous lease. Theregare no 
words in the deed of compromise which 
show that it was intended to limit the bene- 
fit of that promise to the plaintiff personally. 
His right to sue accrued to him as the 
representative of the zemindars, and we 
think that the benefit of the decree must 
enure to the zemindars, ° 2 

The appellant further contended that as 
both the plaintif and the defendants are 
lessees of the same zemindarss if the zemin- 
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dars chose to alter the designation of the 
lands and describe the lands which formerly 
belonged to Gopalpore as part of Rughoo- 
baty, they were at perfect liberty to do so, 
and when they leased the lands to the 
defendants as Innds of Rughoobaty, they 
must be taken to have passed to them the 
whole of the land they chose to call Rughoo- 
baty. 

The lease under which the defendants: 
now claim is of 1279. The denrah survey, 
in which the designation of the lands was 
either through mistake or otherwise changed, 
was made in 1867 or 1274, and the lease to the 
plaintiff was given in the year 1278, taking 
effect from the beginning of the year 1274 
Therefore it was no longer in the power of 
the zemindars to do anything which should 
take away part of what they had already 
leased to the plaintiff as belonging to Gopal- 
pore, or to lease the same lands over again 
to the defendants, or any one else, by having 
them described as part of Rughoobaty. 

Lastly, a question was raised as to the 
meaning of the terms “compass map” in 
the deed of compromise. On this point the 
Subordinate Judge says :— The map which 
‘the ruffanamah speaks of and describes 
“ ag compass is either the map prepared by 
‘the Ameen in that case, or the thak map 
“ of 1852, But the two maps exactly cor- 
“regpond. It is perfectly immaterial there- 
‘fore to which of these two it alludes,” 
It may be farther observed that in addition 
to the tak map of 1852, there was a map 
made by the professional Government sur- 
veyor in 1258, which also corresponds with 
the other two. There is no doubt that the 
expression “compass map” is ordinarily 
used in this country to designate the Revenue 
gurveyor’s map ; but, any how, it is for the 
“lefendants, who raised the objection, to show 
that some other map does exist, to which 
reference could possibly have been made. 
But, as a metter of fnct, there is not the 

s 


the description of “compass map, 
the thak and survey maps of 1852 or 1858, 
or the map which the Judge speaks of as 
the Ameen’s may, all of which agree in 
their definition of the land. Under these 
circumstances, we think that this appeal must 
be dismissed with costs. 


slightest trace of any map which might 
have been referred to in the ruffanamah under 


Pd 


except 
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_ The 4th July 1875. 


Present 


The Hon'ble, W. Ainslie and F. W. 
McDonell, Judges. 


Encroachment—Probabilidy of Injury— Boun- 


dary—Removal of Obstruction—Onus of 
* Proof—Period of Grace. 


Case No. 2274 of 1873. 


Special Appeal from a decision passed by 


the Officiating Additional Judge of 
Zillah 24-Pergunnahs, dated the 28th of 
June 1873, affirming the decree of the 
Moonsiff of Alipore, dated the 24th of 
July 1872. 


Judoovath Mullick (Plnintiff) Appellant, 


VETEUS 


Kalee Kisto Tagore (Defendant) Respondent. 


Mr. Evans, Baboos Nil Madhub Bose and 
Jadub Chunder Seal for Appellant. 


The Advocate General (Mr. Paul), Mr. ` 
Woodroffe, Baboos Kalee Mohun Dass 
and Doorga Mohun Dass for Respondent. 

@ 


Where two persons occupied Jand on two sides of a 


khal, in which one of them threw up a retaining wall, 


for the removal of which, us an obstruction, the ypther 
bad brought a suit; and the High Court‘had held that 
plaintiff had a right to get the obstruction removed, 
even though no immediate injury to plaintiff accrued 
from it, but considered it necessary that the case should 
be remanded in order that the Lower Court should 
aseettnin the precise extent of the encroachment ; it 
was found, on the return of the case to the High Court, 
that though the exact extent of the encroachment had 
not been ascertained, there was yet evidence enough on 
record to enable the Court to infer what was the extent 
” 
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and direction of the encroachment: and HELD, that 
an order should issue on defendant to remove the ob- 
struction. 

Where a dispute arises regarding the direction ofa 
boundary which one of the parties toa suit has de- 
molished, and the other party proves its general direc- 
tion, the onus of proof that the direction is wrongly 
stated, if it be so, lies on the former, who removed the 


boundary. P 

In this case, in consideration of the „Season. of the 
year when the order was made, a pewiod of grace was 
allowed to carry out the order. 

Wuex this case first came before ufon the 
14th May 1874,* we observed that’the Judge 
had found as a fact that there was an encroach- 
ment, but that it was notgestnblished that 
damage to the plaintiff’s property must neces- 
sarily result from thaeencronchment, and on 
the hearing of the appeal we came to the con- 
clusion that it was necessary to dettrmine 
the extent of the encroachment, for on the 
authorities cited it appeared to ns that the 
probability of future damage was a matter 
not necessary to be considered, and we there- 
fore ordered that the case should be remanded 
to the Lower Court for a finding nas to the 
extent of encroachment made by the defend- 
ant. The Lower Court has now sent up its 
finding, and this finding appears to be based 
entirely upon the evidence of Neelmonee 
Mitter. The plaintiff stated that the 
encroachment extended to 170 feet in 
length and 10 feet in width. The Judge has 
found that it extends to 5 feet in width. 
He has not found to what length it extends, 
_ but we are able, on inspection of the plans 
that fora part of the record, to make an 
order which will put an end to this long 
litigation. The conclusion of the Judge is 
incShsistent with the facta found by him. 
Tt is In these words :—“ He,” that is the 
witness Neelmonee Mitter, ‘says, that at the 
“point B on the map D, and at this point 
“only, has there been any encroachment on 
€ the bed of the khal. The amount of this 
“encroachment he states to he 5 or 6 feet, 
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“ consequently the wall, instead of running 
“ from Q to B, should take the direction of the 
‘ dotted live (in a marginal sketch) were C ig 
“ 5 feet below B. I therefore find that on the 
“evidence there has been an encroachment on 
“the bed of the khal of 5 feet, that this 
“encroachment has taken place at the point 
“B,and B only.” It appears to us that if the 
wall be altered as proposed by the Judge so as 
to take the course of the dotted line, the point 
B will be left precisely as at present 5 feet 
beyond the proper line. This conclusion of the 
Judge is therefore a nullity. In an earlier 
part of his judgment, referring to the evi- 
dence of Neelmonee Mitter, he says :—“ Thia 
“ gentleman has built the new wall, aud con- 
“sequently is in the best position to point 
“out the relative position of both walls. 
“ His character has not been impeached by 
“either side. He states that at the point 
“marked B, on the map D, the new wall 
‘encroached 5 or 6 feet, while at C, instead 
“of encroaching on the bed of the khal, it is 
“actually from 5 to 6 feet south of where 
“the old wall stood.” 
that to give proper effect to this evidence, 
which he declares to be trustworthy, a lino 


The consequence is, 


will have to be drawn from a point 6 feet to 
the south of B to a point 6 feet to the north of 
C, as represented on the map marked D. The 
objection taken to this was, that the witness 
Neelmouee had stated in his evidence that 
the old wallran in a zig-zag direction, and 
therefore we were not at liberty to connect 
these two points by a straight line. Now, as 
to this objection, the sufficient answer is, wo 
think, that given by the plaintiff's Counsel, 


‘that, in a case of this kind, where the defend- 


ant himself had obliterated the old boundary 
marks, it is sufficient for the plaintiff to show 
the general direction of the old wall, and if 
any deviation is relied upon by the defend; 
ant, it is for him to give precise proof of it. 
In the absence of any such proof in this case, 
the finding arrived at by the Judge on the 
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evidence of Neelmonee Mitter is, we think, 
a sufficient finding, and one to which effect 
must be given. The consequence will be 
that we must declare that at the point B the 
outer face of the wall stands 6 feet to the 
north beyond where it should be, and taking 
a point 5 feet to the south of this, that point 

must be connected with the face of the wall 
at Q, and this line must be extended east- 
wards up ton point 6 feet to the north of 
C: the point of intersection of this line with 
the present wall-face will show the length 
qG the wall of the defendant, eastward of 
the point Q, which requires to be removed. 
On a reference to the maps, it would appear 
that there is some slight difference between 
the map prepared by tle Ameen and that made 
by Messrs. Burn & Co., marked D, so that we 
are not able to say at the present moment 
what the exact length of the enci oachment is ; 
but it is sufficient for the disposal of this ap- 
peal to say that, according to scale, it appears 
from these maps, that the projecting portion, 
constitutes a triangle with a base which can- 
not be less than l5 feet, and may be 21 feet or 
thereabout, and an altitude, as found by the 
Judge, of 5 feet. Taking this to be a sufficient 
approximation to the extent of the encroach- 
ment, we think that the case falls within 
the principle of the case of Bickett and 
Morris, on which we relied. In that case Lord 
Chelmsford, citing the judgment of the Court 
below, says at page 55 :—“ Neither can any 
‘Sof the proprietors occupy the alvens with 
‘¢golid erections without the consent of the 
“other, because he thereby affects the course 
“of the whole sfream. The idea of com- 
“ pelling a party to define how it will operate 
“upon him, or what damage or injury it 
“ will produce is out of the question ;” and 
he goes on to say :—“ These views appear to 
‘me to be perfectly sound in principle, and 
“to be supported by authority.” Then, again, 
we find in Lord Cranworth’s judgment at 
page 59 :—“ Iġ, is unnecessary for us to 


“speculate on any such infinitesimal obstruc- 
“tion (i. e., as a stake driven into the river 
“bed). No one can say that in this case the 
“extent to which the appellant has built 
tinto the river is so small ag to be like the 
“caso of a stakes driven into the soil, in- 
The extent of encroach- 
ment wasa slip tapering from 24 feet to a 
poiut. ; 


“ appreciable.” 


It app&8ars to us that a projection 
exceeding 15 feet inlength and with a depth 
of 5 feet is by no means an inuppreciable 
projection, and we have before determined 
that it is not necessary for us to declare that 
there is immedia#e probability of injury to 
the plaintiffs property. That the action of 
the water at this place $ considerably greater 
than has been represented by the Counsel for 
the respondent in course of argument is 
quite evident on a reference to the deposition 
of Neelmonee Mitter, who says :—“ The 
“khal in some places made its way through 
“the old wall and encroached upon the 
“ defendant’s garden, and in those places the 
“ wall came down, and ruins are to be found 
“in some places.” ~Tlie order that we 
accordingly make is, that the jadgment of 
the Lower Appellate Court, so far as it 
declares that there has been an encroachment, 
is affitmed ; but in so far as it dismisses the 
suit of the plaintiff, it is reversed, and in lieu 
of it, it is declared that the encroachment 
which the pluintiff has established is at the 
point B on the map marked D, at which point 
the wall has been curried to a distance of 
5 feet to the north of the original wallgand that 
that encroachment extends eastward from the 
point Q through a point 5 feet south of B, 
and thence to the point of intersection ‘Of a 
line drawn from that point to a point 5 feet 
to the north of C with the present wall face, 
and it is declared that the plaintiff is entitled 
to have this portion of the wall removed, but 
in consideration of the season of the year, 
we think the proper order will be to declare 
that the defendant is bound to remove this 


è 
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before the 31st day of December next, and 
in default of his having removed the encroach- 
ment to the satisfaction of the Court by that 
time, the plaintiff will be at liberty to take 
out execution and have the encrorchment 
properly removed. The» plaintiff will get 
the costs incurred by bim in the litigation. 


The 5th July 1876. 


Present: = 4 
The Hon’ble F. B. Kemp and €; G. Birch, 
Judges. 


Contract— Hoondees— Considgration —' Value re- 
oewed—Bond — Delivery — Condition Prece- 


dent— Minor. r 


Case No. 525 of 1875. 


e 
Special Appeal from a decision passed by 
the Judge of Zillah Patna, dated the 28rd 
of December 1874, affirming the decree 
of the Subordinate Judge of that dis- 
trict, dated the 29th of June 1874. 


Sohun Chowdhry and auother (Defendants) 
Appellants, 


versus 
Madho Lall (Plantiff) Respondent. 


Messrs. R. E. Twidale and M. L. Sandel 
for Appellants, 


R. T. Allan, and Moonshe 
Yusoof, for Respondent. 


Where a plaintiff sued on his own behalf and that of 
a minor brother, whose guardian he was, to recover the 
amount of certain hoondees which defendants had given 
him for value received, pleading that, on the dishonor- 
ing of the hoondees by the agent of the defendants, the 
latter had executed a fresh bond for the amount of the 
hoondees, which bond, however, they had failed to deliver 
to pfaintifis; and defendants urged in the Lower Courts, 
Jwstly, that as one of the plaintiffs was of age, the suit 
on his behalf by a brother, claiming to be his guardian, 
would not lie; and secondly, that they had never drawn 
any hoondees at all, and that the bond referred to in the 
plaint had been drawn up against certain consideration, 
but had not been delivered because the consideration had 
never been received; and the first Court threw out the 
suit on the ground that, after the execution of the bond, 
an action on the earlier hoondees would not lie, but 
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found, on remand, that the hoondees had actually beca 
drawn by defendants, and accepted by their agent, nol- 
withstanding that He had been unable to honor them: 
HELD that, although, as found by the Lower Appellate 
Court, which had ordered the remand, delivory of the 
bond was a condition precedent of its validity, and tho 
defendants’ failure to deliver it to plaintiffs had pre- 
cluded plaintiffs from proceeding upon it, yet this cir- 
cumstance, 80 far from necessitating the rejection cf 
plaintiffs smt, threw them back upon the orignal 
hoondees, the clear proof; of the drawing of which 
entitled the plaintiffs to a decree. 


[Note,—A double iasne, involving a point of fact a3 
well as a point of Jaw, which was raised in this eass, 
has not, it will be seen, been covered by this decision. 
It has not been found whether one of the plaintagy 
was or was nota minor: or held that his majority, sf 
he was not a minor, either precluded or did not prc- 
clude his brother frem acting without special authority 
in his behalf, ] 


Kemp, J.—Tue defendantsare the special 
appellants in this case. Madhoo Lali for him- 
self, and as guardian of his minor brother, 
sued three defendants, Sohun Chowdry, 
Munno Lall Chowdry, and Golab Chowdry, 
The third defendant, Golab Chowdiy, has 
been absolved by the Lower Courts, on the 
ground that he is a mere servant of the other 
defendants Nos. 1 and 2. The plantiffs say 
that they are goladars, that the defendants 
Nos. 1 and 2 had transactions with them ; 
and that the suit was brought on three hoon- 
dees to recover the amount of Rs. 3,595-4, 
principal and interest, the plantiffs averring 
that the defendants Nos, 1 and 2 had dealings 
with their arué, and, in lieu of value received, 
they gave three hoondees on their Calcutta 
agent, the defendant No. 8; that they en- 
dorsed the hoondees to plaintiffs’ firm; that 
the plantiffs sold them to *three other fi me, 
and that the latter firms, not obtaining pay- 


ment from Golab Chowdry, the Calcutta 


agent, retnrned the hoondees, aud recovered 
the money from the plautiffs. The plantiffs, 
therefore, institute this suit on the basis o¢ 
those three hoondees, after having given 
notice to the defendants that they had been 
dishonored. There is also mention made iu 
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the plaint that, when the defendants were 
pressed for the money, they expressed their 
inability to pay, and executed a bond, dated 
the 27th of June 1871, in the name of Mus- 
samut Ruttun Bibee, the mother of the 
plantiffs, Madhoo Lall then being a minor ; 
and that the defendants, although the bond 
was duly registered, on some pretence or 
other, did not deliver it, 

In answer to this statement of the plain- 
tiffs! the defendants first state that, as one of 
the plantiffs was a manjor, the suit on his 
bghalf by the other plaintiff as guardian was 
inadmissible; that they never drew any 
hoondees at all, nor did they sell any to the 
plaintiffs ; that the hoondees were never 
accepted by Golab Chowdry, the Calcutta 
agent; that no demand wus ever made on 
them; and that the claim of the plantiffs 
was wholly false. Then, with ref-rence to the 
bond of the 27th of June 1871, they state 
that being pressed by certain necessities they 
applied for money to the mother of the 
plaintiffs ; that on this they executed a bond 
for 8,500 rupees; and that, after the exe- 
cation of that bond, the lady not having paid 
the consideration, the bond was not de- 
livered. Then follows a very important part 
of the written statement that the bond was 
not executed on account of any hovondee 
money due to the plaintiffs, nor was any 
money due on account of any haondee. 

The case went before Baboo Gobind 
Chunder Sandyal, the Subordinate Judge of 
Patna, aud he was of opinion that it could be 
disposed of on one issue, namely, that “ inas- 
much as, accordifig to the plaintifts, a bond 
has been executed by the defendants 1 egard- 
ing the amounts in suit, is the plaintiff en- 
titled to sue on the basis of the original 
~ hoondees on which the said amount is alleged 
to be dug.” He held for reasons given in his 
judgment that the plaintiffs had no cause of 
action, inasmuch as the hoondees had been 
entirely canceljed, and superseded by the 


boud ; and that the plaintiffs had no right to 
sue on the hoondees, abandoning the bond. 
He therefore dismissed the plaintiffs’ suit. 

On appeal, the officiating Judge of Patna, 
Mr. Towers, reversed the decision of the 
Judge, and remanded the 
case, under Section 851, for trial on the 


Subordinate 


merits. He was of opinion that the delivery 
was an essential part of the contract, that if 
the contract which the defendants set up, 
namely, the bond, had been carried out, the 
the 
the 
plaintiffs ; but neither was done, and that the 


hoondees would have beeu returned to 
defendants, and the bond made over to 


delivery of the bond was clearly a condition 
precedent to the cancell€tion of the hoondees. 
He, therefore, was unable to see why the plain- 
tiffs should be compelled to carry’ out their 
part of the agreement with reference to the 
bond after the defendants had resiled from 
theirs. 

On remand, the Subordinate Judge found 
that the hoondees had been proved ; that the 
gomashtal of the three firms, to which the . 
hoondees had been endorsed, were examin- 
ed, and they proved these hoondees ; that a 
number of traders had also been examined, 
whose evidence proves that the defendants 
had purchased goods and paid the price from 
the plaintiffs’ arut; and farther, that the 
bond of the 27th of June 1871 appears to 
have been executed by the defendants Nos..1 | 
and 2 for the amount due on the hoondees. 
He, therefore, gave the plaintiffs a decree, 
absolving the defendant, Golab Chowdry, 
on the ground that he was merely a servant 
of the defendants Nos. 1 and 2. 


Tha case was ngain appealed to the J ndge 
of Patna, Mr. Craster, who affirmed the 
decision of the first Court, and dismissed the 
appeal. He was. of opinion that the evi- 
dence, given by the witnesses examined, and 
the fact of the hoondees having been ac- 
cepted by the defendants’ agent in Calcutta, 
upon whom they were drawn, prove that the 
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hoondees were genuine, and that the defend- 
ants are liable for the amount for which they 
were drawn, 


In special appeal the points taken are 
first that the fact of the bond being admit- 
ted, the plaintiffs’ suit on the basis of the 
hoondees ought to have been dismissed ; 
and second, that the Court bglow, after re- 
mand, has not considered the question of the 
consideration for the grfnting of th® three 
hoondees in dispute. -a 

We are of opinion that the plaintiffs are 
entitled to sue upon the The 
written statement of the defendants in this 


ooudees; 


suit raised this question, denying the hoon- 
dees altogether, and further, although they 
admitted the execution of the bond of the 
27th of June 1871, they stated that that 
bond was not executed for any money due 
to the plaintiffa on account of any hoon- 
dees. The Judge has found in his first 
decision wheu remanding the case that the 
bond was never delivered ; and that, if the 
" contract had been carried out, the hoondees 
would have been retuined to the defendants, 
and the bond made over to the plaintiffs, but 
We think with the 
Judge, that the delivery of the bond was 
clearly a condition pi ecedent to the cancella- 
tion of the hoondees ; and that the plain- 
tiff is entitled to sue on his original cause of 


that neither was done. 


action, namely, on the three hoondees, 

Then, with reference to the seeond point, 
we find that one of the issues, after the re- 
mand by the Judge, was whether value had 
been received from the plaintiffs firm for 
these hoondees by the defendants. ‘The 
first Court found that the hoondees were 
proved, and that many witnesses have deposed 
that the defendants had purchased goods, 
and paid the price from the plaintiffs’ arut. 
There is also a finding that the bond of the 
27th of June 1871, although not delivered, 
was executed, for the amount due on the 
hoondees to the mother of the plaintiffs. 


a 


On the whole case, therefore, we think that 
the decision of the Judge is correct. The 


appeal is dismissed with costs, 


The 6th July 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and W. Ainslie, Judge. 

Prioy Council Appeal—Certificate of Qualifica- 
tion for Appeal—Certificate under Act VI of 
1874 not a Judgment of Court—Charter 
of 1865. 

* Case No. 9 of 1876. 


Appeal under Section 15 of the Letters 
Patent from decrees passed by the Hon'ble 
W. Markby and the Howble A. G. Mac- 
pherson, two of the Judges of this Court, 
in Privy Council Appeals Nos. 9 and 87 
of 1875, dated respectively the Tih April 
1876, and 3rd December, 1875. 


Mussamot Amir:unnessa (one of the 
Defendants) Appellant, 


<p 


versus 
Baboo Behary Lall (Plointiff) Respondent, 
Baboo Durgadass Dutt for Appellant. 


No one appeared for Respondent, 
Case No. 37 of 1875. 


Keshub Chunder Acharjee (one of the 
Defendants) Appellant, 


Versus 


Hurro Soondary Deber (Plaintiff) 
Respondent. 


Mr. A. M. Bose aud Ba®oo Kishendoyal 
Roy for Appellant. 


Baboo Nullit Chunder Sein for Respondent. 


Where an appeal was made from an order of a Judge 
of the High Conrt, granting a certificate, under Act VI 
of 1874, to the effect that the subject-matter of fa certaine 
suit was of the value of Rs. 10,000, and thus allowing an 
appeal to the Privy Council, HxLp by a Bench of the 
Court that, as Act VI of 1874 did not confer the right 
of such an appeal, it could only be alloyed now if itcould 
be shown that the right existed before on passg a 
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that Act; and rounp that, as a matter of fact, such' a 
right did not previously exiat. 

Although, under s. 15 of the Charter of 1865, an appeal 
is given to the High Court from any judgment of a 
single Judge, an order or certificate of a Judge allowing 
an appeal to the Privy Council cannot properly be 
considered a judgment of the High Comt Such an 
order has its origin in an Act of Parliament for the better 
administration of justice in the Privy Council, and 
belongs rather to Privy Council proceedings than to the 
legitimate, province of the High Court. 

In this view it 13 immaterial whether an order and 
certificate are for admission or refusal of appeal to Privy 
Council. j 

The question was raised in this case, but not decided, 
qpkother it was ulira vires of the Indian Legislature to 
destroy any right created by the Charter of 1865. 


No. 37 of 1875.—T is isan appeal from an 
order of Mr. Justice Macpherson, made in the 
Privy Council Department, under Act VI of 
1874, granting a certificate that the subject- 
matter of the suit was of the value of 
Rs. 10,000, thus allowing an appeal to the 
Privy Council. 

An objection has been raised that no appenl 
lies from such an order, and we are referred 


to a case reported in the March number of 


the Indian Law Reports, p. 108, in which it 
was decided by Mr. Justice Macpherson and 
Mr. Justice Jackson that no appeal lies from 
a certificate granted under such circum. 
stances. 

Their Lordships considered that from the 
language of Sections 11 and 12 of Act VI 
of 1874, and more especially from Section 11, 
which provides for the proceedings in appeal, 
being commenced at once upon the certificute 
being granted that no appeal agninst the certi- 
ficnte was contemplated by the Act. 

In the present case it has been urged very 
strougly by Mr. Bose, the Counsel for the 
appellant, that by the 15th Section of the 
Charter of 1865, an appeal is directly given 
to the High Court from any judgment of a 

“ingle Judge, and that the order, which bas 
been made by Mr. Justice Macpherson, is a 
judgment withiu the meaning of that Section. 

Tt is then fofther argued, that although no 


appeal may have been given or contemplated 
by Act VI of 1874, that would not have the 
effect of taking away a rightof appeal which 
was given by Section 15 of the Charter, and 
that even if the Act bad professed to take 
away the right by express words, the enact- 
ment would have been ulira vires and inoper- 
ative: =, | 

It is obvious that the first step in Mr. Bose’s 
argunm@ut was to esthblish that before the Act 
of 1874 on appeal did lie from such an order 
as the present, because, if it did not, we think 


it perfeatly clear that the Act of 1874 did 


not confer such a right. 
entirely agree with Mr, Justice Macpherson 
and Mr. Justice Jackson, and indeed under any 
fircumstances we should consider ourselves 


Iu that respect we 


bound by their judgment, unless we were 
satisfied that Mr. Bose’s argument was well 
founded, in which case we should think it 
right to submit the point for the consideration 
of a Full Bench. 

The first question then which we have to 
determine is whether an appeal did lie before * 
the Act of 1874, agaiust an order or certi- 
ficate of a single Judge admitting an appeal 
to the Privy Council. 

For the purpose of answering this question, 


J| is it necessary to ascertain how the allowance 


or disallowance of an appeal to the Privy 
Council became in the first instance a matier 
for the High Court to decide, 

By the 39th Section of the Charter of 1865, 
as well as of that of 1862, an appenl is given 
to the Privy Council from any final Pudgment, 
decree or order of the High Court, provided 
that the value of the claim amounted to 
Rs. 10,000, or that the case was one, which, 
apart from the question of value, the High 
Court should consider to be a fit one for 
appeal ; and then follow these words ‘ sub- 
“ject always to such rules and orders as are 
“ now in force or may from time to time be 
“ made respecting appeals to the Privy Council 


“from the Courts of the suid Presidency.” 
al 
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At the time of the passing of these Charters, 
certain rules were in force which had been 
made by the Queen in Council under the Act 
3 and 4, Will. IV, Cap. 41, for regulating 
(amongst other thiugs) the admission of 
appeals from the Supreme Court of this Presi- 
dency to the Privy Council, and hy the 
second of those rules it is ordered “ that in 
` “all cases in which any of the Sipreme Courts 
` “in India should admit ag appenl to thg Privy 
“Council, the Court should specially certify 
“on the proceedings that the value of the 
“matter in dispute in such appeal amounts 


“to the sum of Rs. 10,000, or upwards, 


“ which certificate should be deemed conclu- 
‘sive of the fact, an? not liable to be ques- 
tioned in the appeal to the Privy Council,” 


I: is under this rale that previously to 
Act VI of 1874, the High Court exercised 
the power of admitting or refusing appeals 
to the Privy Council so far as 1egards the 
the question of value. 


It would seem that for a short time (probab- 
ly two or three years since the passing of the 
Charter), the power was exercised by a Court 
composed of two Judges, but during by: far 
the larger portion of this period, the duty 
has been delegated to a single Judge called 
the “Judge of the Privy Council Appeal 
Department.” 


We have been unable to find a single ins- 
tance, previously to the 23:d of August 1873, 
of any attempt to appeal against an order or 
certificate made by a Judge of this depart- 
ment, aud indeed itis very difficult to under. 
stand how an order or certificate under Rule 
2 of the Privy Council orders could properly 
. be considered as a judgment of the High Court. 
It was in aid of the Privy Council that the 
rule was established ; it hag its origin in an 
Act of Parliament passed expressly ‘‘ For 
the better administration of justice in H. M.’s 
Privy Council,” aud the certificale given 
under it would seem rather to form a part of 


% 


THE WEEKLY REPORTER. 


Rulings. 531 


the-Privy Council proceedings than to come 
within the legitimate province of this Court. 

Again, the fact of no attempt having been 
made for many years after the passing of the 
Charter to appeal against these certificates, 
nffords a strong argument that according to 
the interpretation which the Charters received 
at the time when they were passed, and for 
several years afterwards, such certificates were 
not considered to be the subject of appeal— 
‘optimus legis interpres consuetudo.” 

But we are then referred by Mr. Bose to 
several cases, most of which are not reported, 
in which appeals from a single Judge in the 
Privy Council Department have been enter- 
tained and decided by a Division Bench of 
this Court. 

The first of these was an unreported case 
of Thakoor Jeebnath Singh v. Ram Narain 
Sing, decided on the 23rd of August 1878, by 
Chief Justice Couch and Mr. Justice Jackson. 
It was an appeal from an order of Mi. Justice 
Markby, admitting an appeal to the Privy 
Council; and after hearing Counsel upon the 
merits, the Court dismissed the appeal. In 
that case it seems to have been doubted by the 
Court whether there was any right of appeal 
in such a case, and they seemed to think that 
there was, because it had been held by a Full 
Bench that an appeal lay from the jadgment 
of the senior Judge of a Division Bench in 
The attention of the Court 
does not seem to have been drawn to the 


special appeal. 


very obvious distinction between n judgment 
on special appeal which was no less a judg- 
ment because it was decided by a single 
Judge, and a mere certificate admitting an 
appeal to the Privy Council. Moreover, we 
find that the Chief Justice in that case 
especially mentioned that the point was not 
argued, and that therefore the case must not 
be considered as a ruling in favor ofa righ? 
of appeal. 

This decision appears to have been followed 
by several others in the yearag!874 and 1875 
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(two of which are reported), in each -of 
which the order of the Judges in the Privy 
Council Department was confirmed. The 
point whether there was any right of appeal 
was not directly raised or decided in any of 
those cases, nor was it in fact necessary to 
decide it, because the orders were all con- 
firmed upon the merits ; but itis worthy of 
remark that in four out of these cases some 
doubt as to the right of appeal was expressed 
by the Courts. 

We consider therefore that we are now 
aled upon to decide the question for the 
first time, and baving regard to what we have 
already said as to the nature of the proceed- 
ings, and to the fact that for many years after 
the passing of the Charters, no appeal against 
these orders appears to have been attempted, 
we are of opinion that the order in question 
was not a judgment, and thet no appeal would 
have been against it before the Act of 1874. 

The foundation therefore of Mr. Bose’s 
argument having failed, it is unnecessary for 
us to decide the further and more important 
question which he has raised, viz., whether, if 
a right of appeal had existed under Section 15 
of the Charter, the Legislature of this country 
had any power to take away that right. 

The result is that having no power to 
entertain the appeal, we dismiss it with costs. 

Another case No. 9 of 1876 was postponed 
to abide the result of this, in which the only 
distinction was, that the appeal was aguirst 
the refusal, instend of the admission of the 
appeal. 

We consider that having regard to the 
grounds of our judgment, this distinction is 
immaterial. 

That appeal therefore is also dismissed 
with costs, E 


The 6th July 1876. 
Present ; 


The Hon’ble W. Ainslie and W. F. 
McDonell, Judges. 


> 


Relief from Obligation — Sleeping Partner's 
Liability— Undisclosed Interest. 


H LCase No. 153 of 1875. 
6 


Regular Appeal from a deciston passed by 

the@First,Suborfinate Judge of Zillah 
dated the 26th April 
1875. 


Nidra Dassee, Widow of Shumbhoo Nath 
Shaha (Defendant) Appellant, 


Backergunge, 


o 
BETS UB 


Abdool Wahed and others (Plaintiffs) 
Respondents. 


Baboos Kally Mohun Dass, Mohinee 
Mohun Roy and Doorga Mohun Dass for 
Appellant. 


Mr. Evans, Baboos Rash Behary Ghose, 
and Bhoobun Mohun Dass for 
Respondents. 


If a person allows property to be purchased for him 
in the name of another, aud takes no steps to show to 
the world that he ‘is the owner, he must make out a 
clear right to relief against any one who purchases that 
property bona fide from the ostensible owner. 

Where the widow of one of two brothers, who were 
partners in business, sought to recover property which had 
been sold in execution on foreclosure of a mortgage effect- 
ed by her husband’s brother, and it was found by the 
Lower Court that the brother appeared to the world as 
the manager of the property, that the mgjtgage had 
been created'in good faith, and ihat the money received 
as ccnsideration had been employed in meeting liabili- 
ties in which plaintiff had a share: HELD, not withstand - 
ing plaintiff's plea of ignorance of the mortgage, and her 
contention that the loan, if contracted, had beén impro- 
perly contracted, that plaintiff was not entitled to the 
relief which she sought. 

Where a plaintiff fails to prove his case im his own 
way, it does not follow that he-may not make out a 
good right on the facta established by the defence. 

A creditor taking a mortgage from an accredited agent 
cannot be expected to prove that no other person has 
an undisclosed interest in the hypothecated property. 


Cad 
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Tue plaintiffs have brought this suit, 
against Muddun Mohun Shaba and Ram 
Churn Shaha, to obtain possession with 
mesne profits under two foreclosed mort- 
gages of certain properties scheduled in the 
plaint, The mortgages were both created on 
the same day, 2nd August 1870, one for a 
sum of Rs. 7,010 by Baluk Chand Shaha, 
and the other for Rs. 17,990 by his sons, 
the defeudants. The reason for this was 
that the properties mortgaged „had been 
acquired in the names of the°parties by 
whom the deeds were executed, bat it is 
stated that both were reallyscreated by Baluk 
Chand. Notice of foreclosure was given on 
24th November 1872, and the conditional 
sales became absolute on 24th November 
1878 ; and, though a further period of 20 
days was granted to the mortgagors for re- 
deeming the property, they did not avail 
themselves thereof. The defendants admit- 
ted the mortgages and foreclosure, and merely 
contended that they had surrendered the 
property and were not liable for mesne pro- 
fits, and ought to recover their costs. 

One Nidra Dassee, widow of Shumboo 
Nath Shaha, came in and was made a defen- 
dant in the guit, and it is with her appeal 
that we have to deal. She alleged that the 
mortgages were fraudulent ; that she had no 
knowledge of the receipt of the money for 
which they purported to be granted; that 
no debt was ever inourred for the benefit of 
the business or estate ; that her husband and 
Baluk were brothers living in commensality, 
and carrying on business together, out of the 
profits of which they purchased a portion 
of the properties in suit which they held in 
equal shares. On the death of Shumboo, 
the defendant remained in commensality 
with Baluk and his sons, aud carried on 
business jointly. Out of the profits of the 
above mentioned properties, and with the 
funds of the joint trading and money lend- 
ing business, the other defendants acquired 
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‘the remaining properties in suit, and they 
held them in the samé way. The defendant 
thus claims one-balf of all the property in 
suit, and alleges that Baluk and his sons 
created the mortgages in collusion with the 
plaintiffs in order to destroy her rights. 

The Subordinate Judge has found that 
the mortgages were bond fide transactions, 
and not fraudulent and colorable, as alleged 
by defendant; that Baluk and Shumbon 
carried on business jointly, and that this 
business has been continued by their repre- 
sentatives (the three defendants) and is gill 
jointly carried on by them; that Baluk 
munaged this business so long as he lived; 
that the property was acquired by both 
brothers out of the profits of their business, 
and that there existed no other funds from 
which the purchase-money could have been 
drawn. He then held that, under the Hindoo 
law current in Bengnl, Baluk was authorised 
to effect the mortgages, inasmuch as they 
were created to discharge debts binding on 
the whole fumily, and that in fact the sum of 
Rs, 11,000 was’ at once applied in part 
satisfaction of a decree against Baluk, bis 
sons and Nidra,. 


In appeal it has been argued that there is 
no evidence of any necessity such as under 
Hindoo law authorises the “kurta” of a 
joint Hiudoo family to deal with the family 
property, and that at the most the only debt 
ou the estate for which Nidra could be made 
liable was the one for which a decree hng 
been made agaiust her under which Rs. 
11,000 had been paid to Manick Moye. 

Cases frum that of Hfunnoman Pershad 


Pandi down- 

VI Moore's I. A, . 898 
III W. R. . 119 wards weie 
VI sans b 
xo >? . 452 & re cited to show 
XVIL ... 1839 re 
XX ot, s ay the Hnitations 

: Appls. ee 5 ftl : 
Í Bombay Bon. ae of thespower 8i 


a single mem-' 
ber of a Hindoo family to aliene the family 
property; but there is nothigg in the reports 


ł 
] 


{ After Shumbhoo’s death, Baluk was 
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to show that in any one of these cases the 
circumstances were similar to the facts of 
the present case in which the mortgaged 
property is properly acquired and held in the 
names of the mortgagors themselves, except- 
ing n small portion which was tuken in the 
name of Brij Mohun Sahoo, who was made 
to sion the mortgage deeds as a witness. 

We think the Subordinate Judge was 
quite right iv his findings of fact ; the, plain- 
tiff no doubt gave evidence to show that 
Nidra had no interest in the business carried 
opet Nihalgunge, bat the defendant avers 
the contrary, and the evidence supports her 
assertion, It would have suited the plain- 
tiff’s purpose if the Court had come to au 
opposite conclusion, and had adopted his 
statement on this point, or rather that of his 
witnesses, for owing to the mode in which 
the defendant has come into the suit, the 
original written statement of the plaintiff 
does not allude to her; but it does not follow 
that because he fuils to prove the case in 
his own way he may not make out a 
good right toa decree on the facts estab- 
lished by the evidence for the defendant. 
This seems to be one of those cases, in 
which a party, misapprehending the strength 
of his position, seeks to mend matters by 
taking up stronger ground which he cannot 
maintain—the result is uot that he must abso- 
lutely fail. 
defendant to rebut the evidence given by 
plaintiff, and if, as a consequence, the Court 
found the facts stated by ber to be to a oer- 
tain extent true, the plaintiff is entitled to 
use those facts, if fie can do so. 

In this case we think he can do so effec- 
tually. 


If it was necessary for the 


The facts then are as follows: 
the 
person who appeared to the world as thé 
nfanager of the business, and although Nidra 
‘Dad an interest in it, she had no other agent 
in the matter than Baluk. The properties 
mortgaged hade@beeu purchased by Baluk 


+ 


principally in his own name and in that of 
his sons, but also partly in that of Brij 
Mohun. 
lant’s own witness, Prosonno Coomar Biswas, 


It has been proved by the appel- 


that in respect of none of the properties in 
suit was Nidra’s name disclosed as co-pro- 
prietor either to the superior proprietor, or 
in the. mofussil, or (up to the date of the 
foreclosure prdceedings) in any Court or 
office. a 


Under these circumstances, a creditor 
taking a mortgage from Baluk could hardly 


had an undisclos@d interest in the property. 
It was for the defendant to prove this, and to; 
show not ouly that she fas a title to a share 


be expected to prove that no other ery 


ofethe property, but that she is in no way) 
bound to pay the debts for which the mort- 
gage wns effected. If a person allows pro- 
perty to be purchased for him ia the name of 
auother, and takes no steps to show to the 
world that he is the owner, he must make 
out a clear right to relief against any one 
who purchases bond side from the ostensible 
owner. 

The money raised by the mortgage was 
11,000) to pay off 
the claim of Manick Moye, for which a 


applied partly (Es. 


deciee had been made against the appellant 
herself jointly with Baluk and his sons, and 
partly (Rs. 14,000) to balance a debt to 
Mohamed Kadir. 
the latter--was incurred in carrying on the 


There is evidence that 
business in which Nidra was a sleeping 
partner, and, under the circumstawees, we 
think the nppellant has made out no right to 
resist the plaintiff's obtaining possession by 
virtue of the foreclosed mortgage. 

The appeal is dismissed with costs. 


~ 
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e The 6th July 1876. 
Present : 


The Hon’ble F. B. Kemp and E. G. Birch, 
Judges. 
Rights of Purchaser—Eguiiy of Redemp- 
tion—Limitation— Usufruct. 
Case No. 58 of 1875. - 
Special Appeal from a decision passed by 
the Officiating Judye of Patna dated 
the 2nd September 1874,. affirming 
a decree of the Sudder Moonsiff of 
that district, dated the 28th -January 
1874, 


Museamut Fuzeelgt-un-Nissn, 
of Muesnmut Ameer-un-Niasa (Plaintiff) 
Appellant, - * 

VErSUs 


Sreenath Rai and Syud Fuzul Hossein 
(Defendants) Respondents. 


Moonshee Mahomed Yusuff for Appellant 
Mr. M. L. Sandyal for Respondents. 


daughter 


Where the purchaser of certain property, which had 


been mortgaged to some one else, brought a suit to re- 
deem it and recover possession, pleading that the lien 
of the mortgagee had been satisfled by the usnfruct ; but 
the oliginal owner intervened, and, obtaining a stand- 
ing in the snit in the first Court, got the suit thrown out 
on an issue in limitation, because plaintiff had not taken 
possession within three years of the purchase ; HELD, 


. that the Lower Court had acted wrongly in giving the 


original owner a standing in the suit, seeing that, in 
virtue of the bora fide sale of the property by the owner 
to plaintiff, the plaintuf now stood in the owner's shoes; 
and that as, under these circumstances plaintiff's claim 
was not barred by limitation, plaintiff would be entitled 
to a decroe if he could get one on the merits, 

As the Lower Court had dismissed the suit on the 
plegof limitation, a remand order was made for a trial 
on the merits. 


THE plaintiff is the special appellant in 
this case. She sued to recover possession 
in respact of 8 dams 18 cowries 6 boories 
of land, and of the entire 16 annas of Mouzah 
Kerowtha, Pergunnal Musoda, and also to 
redeem a mortgage aud cancel a deed of 
zuri peshgee lease, dated the 10th of August 


% 


1874, to cancel three bonds set out in the 
plaint, and also to recover the sum of 206 
rupees and a fraction, being the surplus 
amount of wasilat due from the defendant 
to the plaintiff. The plaintiff sets forth her 
title in this way, that sbe purchased by a 
deed of absolute sale the share in question 
from Fuzul Hossein on the 29th of January 
1860, and obtained a decree in his presence 
for possession of the said share on the 24th 
of February 1860. Then she alleges that the 
plincipal and interest due to tle mortgagee 
having been satizfled from the usafruce of 
the property, the sum of 206 rupees odd is 


due to her from the defendant. She further 


‘stntes that her cause of action acerwed in 


1274 F.S., the year in which, after satisfac- 
tion of the total amount due to the defendant, 
the surplus amount fell due. 


In the first instance the mortgagee was the 
only defendant in the case. Subsequently 
Fuzl Hossein applied on the 2ud of May of 
1873 to be made a party to the suit, and 
the Moonsiff on the 8rd of July of the same 
year directed him to be made a party. 

The Moonsiff in the proceeding laying 
down issues, raised several issues on limitation, 
and also whether the decree of the 24th of 
February 1860 was barred by three years’ 
limitation, the plaintiff not having taken 
out execution within three years; and whe- 
ther the defendant, mortgngee, had any right 
to question the decree of the 24th of 
February 1860. The Moonsiff found that 
limitation of sixty years was not applicable 
to this case; that the mortgagee and the 
original owner were both against the plain- 
tiff, and have been proved to have held 
adverse possession for a period of twelve 
years. In the body of his judgment, the 
Moonsiff makes certain remarks upon the 
decree obtained by the plaintiff in February 
1860. He says that he is unable to make 
out why possession was not asked for under 
the decree, and why a falee statement was 
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‘made that possession had been given under 
it except that the contract was not bond fide, 
and was made to serve a certain purpose, 
and was not intended to affect the owner but 
some other person in future. He therefore 
dismissed the plaintiffs suit. 

On appeal the Officiating Judge in a very 
few words affirmed the decision of the 
Moonsiff. He says he agrees the 
Moonsiff that the suit is barred by the law 
of limitation ; and in respect of the decree, 
dated the 24th of February 1860, he observes 
thft it was never executed by delivery of 
possession and cannot now be executed ; 
and that the plaintiff is barred from bringing 


with 


n second suit on the same cause of action, 
and that there are very suspicious circum- 
stances in the case. 


In special appeal the grounds taken are, 
that the suit of the pluintiff is not barred 
by the statute of limitation, and that the 
Moonsiff had ‘no jurisdiction to enter into 
the question as to whether the decree of the 
24th of February 1860 was bona fide, the 
question not arising between the plaintiff 
and Fuzul Hossein, who was a party to that 
decree, and who is bound by it. 

On referring to the decree of the 24th of 
February 1860, we find that the plaintifi’s 
mother, as her guardian, sued for possession 
and substitution of her name, basing her 
claim upon a kobalah executed by Fuznl' 
Hossein on the 29th of January 1860. 
The suit was instituted immediately after 
the execution of the kobnlah; and the decree, 
which was not an eg parte one, but was passed 
inthe presence of the vendor Fazul Hossein, 
was dated the 24th of February 1860. 
We are therefore clenily of opinion that the 
Moonsiff ought uot to have made Fuzul 
Hossein a party to this suit, and this objec- 
tion is’ t&ken irm the sixth ground of special 
appeal. We are also of opinion that limita- 
tion does not bar the plaintiff’s suit. She 
having purchas& the rights and interest of 


Fuzul Hossein she stands in his shoes, and 
as mortgagor she is entitled to redeem the 
property, and is not barred in any way by 
the twelve years’ limitation. We therefore 
think that the case must go back to the 
Moonsiff for a finding on the merits as 
between the plaintiff nand the mortgagee. 

The plaintiff will get her costs from 
Fuzul Hossein, he having improperly thrust 
himeselfsitto this litifation, As between the 
plaintiff ands the mortgagee, the costs will 
follow the result. 


The @th July 1876. 


Present : 
The Hon’ble W. Ainslie aud W. F. 

e | McDonell, Judges. 
Onder-Tenures—Sale Law—Special Registra- 
ton— Partition. 

Case No. 2261 of 1875. 


Special Appeals from a decision passed by 
the Judge of Zillah Dacca, dated the 
8rd May 1875, modifying the decree 
of the Subordinate Judge of that dis- 
triot, dated the 20th August 1874. 


Trilochun Chuckerbutty (one of the Defend- 
ants) Appellant, 
VETSUS 


Komola Kant Chuckerbutty and others ( Plain- 
tiffs and others Defendants) Respondents. 


Case No. 2516 of 1875. 


Komola Kant Chackerbutty and others 
(Plaintiffs) Appellants, 


wersus 
Nuno Singho Singh and others (Defendants) 
Respondents. ` 


Baboos Chunder Madhub Ghose and Hurry 
Mohun Chuckerbutty for Appellant. 


Baboos Nullit Chunder Sein and Rash 
Behary Ghose for Plaintiffs, Respondents. 


Baboos Grija Sunker Mozoomdar and 
Kashee Kant Sein for Defendants, Re- 
apondent. 
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Though, on the sale of a zemindares for arrears of reve- 
nue, the Government has the right to annul all under- 
tenures not specially ptotested, yet it cannot be taken for 
granted that the Government has enforced its extreme 
Tights; and even where the right of the Government 
to do so is asserted in the course of the proceedings, 
itis a matter which has to be decided upon evidence, 
whether, having asserted its right, the Government 
afterwards actually enforced it. 

Where n Collector had made a butwarrah, “and the 
question further arose whether the Government had 
intended at redemption to destroy the under-tenures : 
HRLD, that a finding to the effect that the undgr-tenures 
had not been destroyed did not in ay. way affect the 
butwarrah, . 


Ws think there is no ground for inter- 
ference in this case. The question before 


the Judge was, wat was the intention 


‘of Government in dealing with certgin 
property purchased in 1835 ata gale for 
arrears of revenue. In 1836 proceedings 
were taken by the Collector to resume. and 
assess the under-tenures, including the parti- 
cular under-tenure which forma the subject 
of this suit. There were two settlements 
made of this afterwards—one in 1842 for 
a period of 20 years, and another in 1862 
for a period of one year before the sale 
of the semindary right by Government, 
The way in which this case has been 
‘put before us is this. It is contended that the 
only legnl inference to be drawn from the 
proceedings of the Collector in 1836 ig 
that the Government annulled all the 
previously existing tenures, and that the 
settlement of the tenure. now in dispute 
with the previous holders thereof was in 
fact the creation of a new tenure subject 
to new conditions. We do not think this 
igs @ necessary inference, and we see that 
in the case of Khajah Asanoollah reported 
at page 317 of 13 Moore’s Indian Appeal 
cases, the Privy Council, in dealing with 
@ subordinate talook forming part of this 
‘very property, came to the conclusion that 
there was strong evidence to show that 
“it was the intention of Government, what- 


& 


THE WEEKLY REPORTER. 
ese 


. arrived, 


Rulings. 537 





“ever might be their extreme rights, to 
“make settlements with the talookdars of 
“all classes, putting them or at least all 
“who were not specially protected against 
“enhancement of rent in the position which 
“they would have held of right before 1822, 
“viz. that of under-tenants entitled to retain 
“possession of their lands during the sub- 
“sistence of their tenure, subject to the 
“condition of having their rents enhanced.” 
The proceedings in both cases seem to 
have been of the same natureg-and hore 
is nothing in the eee te Igth 
March 1886 which the Judge was bound 
to accept as conclusive. No doubt that 
roobocarry did°declare the right of Govern- 
ment to cancel the tenure whish had been 
created by the defaulting zemindar, but 
whether the Government, having asserted 
its tight afterwards, enforced it is a matter 
which has to be decided upon otber evi- 
dence, and even if the proceedings of the 
Revenue Board, which were discussed and 
commented upon and acted upon by the 
Privy Council in the case quoted above, 
were not put in evidence in this ease, 
we think the Judge was bound to take 
notice of them in conjunction with other 






matters bearing upon the question, and to 
No doubt, in 
another case reported in 23 W. R., p. 245, 
this Court in regular appeal arrived at a 
conclusion differing from what was adopt- 
ed by the Privy Council in the case of 
Khajah Asunoollah, and has been adopted 
by the Judge in the present case. It is 
not our intention to exfress any opinion 
in regard to that case, 


come to his own conclusion. 


It is sufficient to 
say that that case came up before this Court 
in regular appeal, and the Judges had to 
deal with the facts of that particular case. 
The only question now before us ia specif 
appeal is whether the Judge was at liberty 
to come to the conclusion at which he has 
and we think thatgthere is nothing 
15 
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in the terms of the first proceedings to pre- 
vent him from doing 50. 

As to the question of limitation, we think 
that the fact that a person has a lease for a 
term of years and obtains quiet possession is 
prima facie evidence to show that he con- 
tinued in possession to the end of his term, 
until the same is shown to have been dis- 
turbed. 

Then as to the distribution made by the 
Judge in his decree, we think that we cannet 
at this stagg interfere. The parties have so 
dealt with property by private partition 


that that distribution is really the only one 


which can be made to do justice between them, 
and is in fact what must be tRe result of fur- 
ther suita if the order of the First Court 
is to stand. We have no power to set aside 
the butwarra which has been made by the 
Collector, and seeing that the plaintiffs chose 


to stand by for 9 years after the butwarra 


had been effected, and had not brought this 
suit till the period prescribed by the law 
of limitation was at the point of expiry, 
we do not think they ought to complain. 
Nor can we entertain the objection of 
Trilochun, the appellant, in No. 2261. It 
was by his own. act, at any rate with his 
own consent, that the property was broken 
up, and, if the estate had remained undivided, 
the result would have been precisely what 
it is now. ‘There would be a 16 annas 
talook with a 16 annas dur-talook. The differ- 
ence is simply this, that now there are three 


talooks of 1 anna 7 annas and 8 annas, making, 


up 16 annas of the talook, and 3 dur-talooks 
of 1 anna 7 annas and 8 anuas, making up 
16 annas of the dur-talook. Appeal No. 
2261 is dismissed with costs. Appeal No. 
2516 by the plaintiffs is also dismissed, but 
we make no order as to costs. 
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The 10th July 1876. 
Present : 
The Hon’bie F, B. Kemp and E. G. Birch, 
Judges. 
Adjudication of Right—Conjirmation of 
Possession— Cotlusion— Partition. 
* Case No. 148 of 1875. 
Regular Appeal from a decision passed 


by the Subordinate Judge of Zillah 
Tirhbot, -dated the 27th February 


1875. %7 
Behary Lall and others (Plaintiffs) 
Appellants, 
versus 


Jugdeo Pershad, lst pariy. who appeared, 
‘nd Çheetun Lall, 2nd party, who did not 
appear in this appeal (Defendants), Kes- 
pondents. 


Baboo Hem Chunder Banerjee 
for Appellants. i 


Baboo Chunder Madhub Ghose 
for Respondents. 


Where an estate had been sold in satisfaction of a de- 
cree, and the gons of the judgment-debtor sought to be 
confirmed in their possession of the ‘estate, on the 
ground that it was ancestral property, and that they had 
obtained a partition order against their father previous to 
the date of the auction sale; but the defendant contend- 
ed that the partition order had been obtained in collu- 
sion with the father, in order to frustrate the decrees 
which had previously been obtained by the judgment- 
creditor ; HELD that, looking to the fact that execution 
had not been taken out of the partition decree, and that 
no attempt had been made to divide the property by 
metes and bounds, and that special notifications had 
been issued to the tenants to consider the sons as sole 
proprietors and to pay all the rents to them, the parti- 


tion must be taken to have been collusive. ac 


Tue plaintiffs are the appellants in this 
case. They are the two sons of Chuttur 
Lall, and they sue Jugdeo Pershad, the 
nuction-purchaser in satisfaction of a de- 
cree, and join their father as a co-defendant. 
The father did not defend the suit.. The 


claim was for adjudication of right and 


+ 
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confirmation of possession in respect of 
3 annas 3 gundahs 1 cowrie and 1 krant 
of Mouzah Dhanna Garowl uslee, and 3 gun- 
dahs 1 cowrie 1 kraut of Putte Bellur, 
dakhilee in Chukla Gurjowl, Pergunnah 
Bessara, in the district of Tirhoot, which 
the plaintiffs allege are their ancestral pro- 
perty. They set out in their plaint that 
they obtained a decree, dated ¢he 4th of 
February 1874, as against their father 
Chuttur Lall for partitio of these moazahs ; 
that at the time of the auction-sale at 
which the defendant purchased the property, 
they objected to the sale thereof, and that 
their objection was overruled on the 16th 
of May 1874 under Section 246 of the 
Civil Procedure Code. They further say 
that, owing to extravagant expeness of thelr 
father, and the probability of the waste 
of the entire property, the means of liveli- 
hood of the family were at stake, they 
therefore sued for partition, and obtained a 
decree as already stated. 

In his written statement, the defendant, 
Jugdeo Pershad, states that the plaintiffs 
never separated from their father, and are 


still living in commensality and joint estate ; |- 


that the decree obtained by the plaintiffs 
on the 4th February 1874 for partition was 
obtained subsequent to the decree under 
which the defendant purchased ; that the 
former decree was obtained by collusion 
with their father, and was in fact held by 
the Court to be a collusive transaction ; 
that the plaintiffs never executed that decree, 
and never obtained separate possession under 
it; thot the possession of the plaintiffs’ 
father has always remained intact as before ; 
that the suit brought by Chuttur Lall, 
the father, against Chuttur Dharee Lall 
and others, was brought in the name of 
the father by the plaintiffs, and was insti- 
tated for their benefit; and that it was 
in execution of .the decree for costs in 


that suit awarded against the father that the 


ry 
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defendant purchased the property now in 
dispute, 

The Subordinate Judge, Baboo Guiish 
Chander Ghose, held first that the plaintiffs 
are not entitled to any relief whatever, 
inasmuch as they ask for confirmation of 
possession of the share of Dhanna Garowl, 
and have failed to show that they aro 
still in possession of the said share ; that 
in the absence of such proof they cannot 
claim to be heard on the merits ; that if 
their possession had been disturbed they 
ouglit to be have amended i plaint, or 
withdrawn from the case under Section DT 
of-the Ptocedure Code, and that they are 
not now admittedly in possession. Hence 
they have no status. But with a view 
to prevent multiplication of law-suits, the 
Subordinate Judge went into the merits 
of the case, and found that the decree, 
which the plaintiffs obtained for partition 
was n collusive one, and could not operate 
to the prejudice of third paities, because 
it was fraudulently obtained to defeat their 
just dues. He therefore dismissed the plain- 
tiffs’ claim, 

In regular appeal the main grounds are 
that the Subordinate Judge is wrong in 
holding that the plaintiffs ought to have 
shown that they were in possession of the 
disputed land at the time of his passing 
the decree appealed against, inasmuch as 
it was admitted by the defendant, and in 
consequence of such admission no issue 
was framed with reference to the question 
of possession ; that the Subordinate Judge 
ought not to have held that the decree ob- 
tained by the sous for partition was a collu- 
sive decree, and also that he is wrong in 
holding that the plaintiffs are still joint with 
their father; and that their alleged separ- 
ation was a myth, to use the expression 
of the Subordinate Judge. m 

The appellants have not thought it proper 
to have any. evidence printed, either oral 
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or documentary, in support of their cage. | execute that decree, nor did they take any 


With reference to the first point, we think 
that ‘the Subordinate Judge was wrong in 
saying that.the plaintiffs had no status, 
because they sued for confirmation of pos- 
session, and failed to show that they were 
in possession at the time the decision of 
the Court .was. passed. It appears that, 
after the institution of the suit, the defen- 
dant applied to‘execute his decree, and 
that he obtained possession in execution 
thereof. ‘But there is vo contention on the 
“part ot AD datagdant that the plaintiffs 
“wore not iù possession at the time the suit 
was brought, and consequently "no issue 
As far as 
the merits of the case are concerned, namely, 
whether the deoree obtained by the plain- 
tiffs in 1874 was fraudulently» obtained 
to defeat the just dues of the judgment- 
creditors, we think that the Subordinate 
Judge has arrived at. a correct decision 


was framed upon this question. 


in this matter. The suit was brought for 
partition of the two mouzahs mentioned in 
the plaint; partition was not asked for in 
respect of other mouzahs because-they were 


eacumbered with mortgages nnd debts. We- 


find that, although a decree was obtained 
for partition, the Subordinate Judge, whio 
is the same Judge who passed that decree, 
remarked that, in his opinion, it was a 
collusive suit: and, looking to the fact 
that no other steps were taken to execute 
that decree, we are of opinion that the 
suit was clearly a collasive one between 
the father and the sons. It appears that 
notification was, issued to the ryots to 
consider the decree-holders as the sole pro- 
prietors of the share for which they sued 
for partition, and that they were to make 
payment of rent to them withont objec- 
tion. There is also a Nuazir’s report with 
‘a certificate of. the peon that he gave 
symbolical possession to the decree-holders. 
It is very clear that the sons did not really 
® 


steps to have the property divided by 
metes and bounds. On the whole 
therefore, fully agreeing with the Subordi- 
nate Judge that the suit of 1874 was a 
collusive oue, we dismiss the appeal with 
costs payable by the appellante. 


i -The 11th July 1876. 


case, 








Present: 
The Hon’bls F. B. Kemp and E. G. Birch, 
. Judges. 


Limitation — Wasilat. 
Case No. 162 of 1876. 


Regular Appeal from a decision passed by 
ihe Subordinate Judge of Sarun, dated 
* the lOth March 1875. 


Rajah Saheb Perhlad Sein Bahadoor 
(Plaintiff) Appéllant, 


versus 


Gunness Lall Tewary (one of the Defendants) 
Respondent. 


Mr. H. E. Mendies for Appellant. 
Baboo Kally Prosuno Dutt for Respondent. 


A period, dwing which a party to a suit is engaged in 
prosecuting a claim for wasilat, counts towards limitation 
if the Cout in which the claim is prosecuted has jurisdic- 
tion to adjudicate it, 

Tar only question we have to decide in 
this appeal is whether the claim for wasilat 
The 
suit was instituted*on the 22nd of September 
of 1874. Therefore the suit is governed by 
the new Law of Limitation Act 1X of 
1871. 

The pleader who appears for the platntiff, 
appellant, admitted that, unless the Court 
allowed him to deduct the periods from the 
4th of June 1870 up to the 10th of Febru- 
ary 1873, during which period his client was 
engaged in prosecuting a claim for wasilat 
before the Lower Court, as well as in the 
High Court, his claim is barred. 


is barred by the statute of limitation, 


tad 
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The Subordinate Judge held, that, even 
admitting that Section 15 of Act IX of 1871 
applies to the application made by the plain- 
tiff fer mesne profits, the plaintiff is not 
entitled to deduct the period mentioned 
above. Qn referring tò the Fall Bench 
Ruling of this Court, dated the $8ist of 
March 1869, reported in IX W. R., page 402, 
where exclusion of such time from the period 
of limitation is made dependent onghe con- 
dition that the former suit was dismissed 
from defect of jurisdiction or other cause of 
a like nature, the Subordinate Judge held, 
that in this case the f&pplication of the 


plaintiff for wasilat was not rejected from. 


defect of jurisdiction in the gense in which 
that term is used in Section 15. He thave- 
fore dismissed the plaintiff's suit as barred by 
the statute of limitation. 

On referring to the decision of the High 
Court, dated the 10th of February 1873, in 
Miscellaneous Regular Appeal No. 230 of 
1872, we fiud that Mr. Justice Phear and 
Mr. Justice Ainslie, on, referring to the 
original decree, remarked, that it appeared 
that the decree, ŝo far ag regards mesne pio- 
te, merely recited the particular claim for 
Rs. 5,202-8, nnd made no mention of any other 
claim with respect to mesne profits ; and that 
tle decretal order wns, “ that the decree be 
passed in favor of the plaintiff awarding the 
They 
therefore held that the only claim for mesne 
profits which the decree could be made to 
cover As the claim for that particular item 
of Rs, 6202 and odd Which was 
recyted by way of inducement to the order, 
and that unquestionably the decree did not 
in terme reserve any question with regard to 


claim with usual costs and interests.” 


annas, 


the mesne profits for adjustment in execution 
of the decree. On these grounds, and on 
these grounds alone, the application for exe- 
cution was rejected. Now, on referring to 
the Full Bench decision in IX Weekly 
Reporter, we observe that the majority of 
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the Court held that the order of the Priuci- 
pal Sudder Ameen in that case had not been 
reversed on the ground of defect of jurisdic- 
tion or other cause mentioned in Section 14. 
And here we may remark that that case was 
governed by the old Law of Limitation. 
Therefore the time during which the deerce- 
holder was engaged in endeavouring to obtuin 
the mesne profits in the former execution 
proceedings could not be deducted. The 
question we have to decide in this case is, 
whether the order of.the Lower Court which 
was reversed by Mr. Justice Phear and "Me. 
Justice «Ainslie was an order passed without 
jurisdiction. , 

As observed by the majority of the Judges 
in the Full Bench Ruling already referred to, 
‘it is one thing to say that the Court has 
not the power to make or cannot properly 
make a particular order in g suit aud quite 
anothér thing to say that the Court has not 
Jurisdiction to entertain the suit or the pai- 
ticular application which it ought not to 
grant.” In this case the Lower Court in dis- 
posing of the question which was properly 
before it, and which it had jurisdiction to 
entertain, numely, whether the decree-holder 
was entitled to the wusilat he claimed, guvo 
him more than the decree entitled him to 
claim, And in so far as the Lower Court Lad 
given the decree-holder more than the original 
decree entitled him to, bis order was reversed. 
It was not reversed because the Lower Court 
had no jurisdiction, for, beyond all doubt, the 
Lower Court had jurisdiction ; but because ihe 
Lower Court wasg deemed to be wrong iu 
giving mesne profits which were not provided 
for in the decree. We are therefore of opi- 
nion that the Subordinate Judge was iight 
in holding that the claim was barred by tho 
Statute of Limitation. : 

The appeal is dismissed with cos¢s, 
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The llth July 1876. 
Present: 


The Hon’ble W. Ainslie and W. F. 
McDonell, Judges. 


Endooment— Mutawalli— Towleyutnamah— 
Owlad—Alienation— Wugf—Mohamedan Law. 


Case No. 81 of 1875. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Zillah 
Hooghly, dated the 16th of September 
1874. i 


ad Sheik Abdool Khalek (one of the 
Defendants) Appellant, 
o 


VET SUS 


Poran Bibee, wife of Kazee Abdool Huq, 
‘deceased (Plaintiff ) Respondent. 


Moonshee Seerajul Islam and Baboo 
Sharoda Churn Mitter for Appellant. 


Moulvie Murhamut Hossein for 
Respondent. 


Where a plaintiff sued to recover certain lands 
which had been appropriated to religious and charitable 
purposes by the father of her deceased husband, and 
urged that she had been ousted by defendant, who was 
the son of a half-brother of her husband: but the de- 
fendant contended that he had been put in possession. 
as manager by plaintiff herself and other widows of the 
plaintiff's deceased father-in-law, all which widows 
had some interests in the land under various deeds by 
which additions had been made to the original endow- 
ment ; and defendant further pleaded that, ‘under the 
original deed of appointment, plaintiff’a husband could 
not alienate the property, and that plaintuff’s possession 
would be a virtual alienation; and also that plaintiff's 
claim was barred by limitation, and that she could not 
hold the land without the sanction of the Government 
under Act XX of 1868 » HELD, that, althongh plaintiffs 
original appointment by her late husband during his 
lifetime was unauthorized, yet, as alienation in such 
a case would mean alienation of the subject of the 
endowment rather than its transfer to plaintiff whose 
possession was not an adverse possession, plaintiff's pos- 
session did not defeat the purposes of the original 
appropriate and could not be regarded as an allena- 
tion; and that in these cirenmetancea. even though the 
property were wuqf, there could be no defect in plaintiffs 
title. 

An appropriator®of land to special purposes can, 
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under Mahomedan law, confer the office of superintend- 
ent on another at any time, 

It was found in this case that defendant as a descend- 
ant of the original appropiiator had succeeded to 
other properties which were quite distinct from the Jand 
in suit, 

THimis a guit in formå pauperis to re- 
cover 812 beeghas 74 cottnhs, said to have 
heen appropriated to religious and charitable 
uges, ait which th8 plaintiff is entitled to 
hold as mutawalli, or superintendent. 

The plnintiffs’ cnse is as follows :—In 
1238, Gholam Shah and his wife Dowlut 
Bebee executed a towleyutnamah, or deed of 
appointment, by which, they appropriated 
428 beeghus 5% cottalis for the expenses of the 
refairs pf mosques, wages of the Muezzin, 
expenses of the two Eeds and lighting, and 
tnking cnre of fuqueers and travellers and 
others, and appointed their son, Abdool, Huq, 
mutawalli, The deed further declares that, 
after providing for the abovementioned ob- 
jects, the surplus proceeds of the land, “ the 
balance of the profits that may be left in 
hand, is to go to the use of the said mutawalle 
and his descendants (owlad) as may be neces- 
rary,” aud it declares that the muéawalli and 
his descendants shall have no power of 
ulienation. 

In 1261, Abdool Huq, being somewhat ad- 
vanced in life and stil childless, executed 
another towleyutnamah, appointing his wife 
(the plaintiff) mutawalli of the said 428 
beeghas 54 cottas, to which he added 90 bighas 
19 cottuhs 5 chittacks of self-nacquifed pro- 
perty, with power to appoint >er successor, 
provided that no child should be borm to 
him, in which event the superintendence was 
to revert to such child. 

By a second deed of the same date, Pooran 
Bebé, the plaintiff, appointed her husband, 
Abdool Hug, mutawalli of 788 beethas, 3 
cottals 5 chittacks, her separate property, for 
purposes similar to those set out in the deed of 


1238, and with succession to his descendants, 
+ 
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and with power, in default of children, to 
nominate his own successor. 

Beeghas 495, out of these 788 beeghas, 
passed away to third parties under a decree of 
Court, so that this deed applies to beeghas 
2983-8-5. ° 

In Assin 1277, Abdool Huq and his three 
wives, Poorun Bebee (the plaintiff), Miriam- 
oon-nissa, and Kiyom-oon-nissa, entered into 
an agreement, in which the three gbovemen- 
tioned deeds are recited, together with similar 
arrangements for other properties not includ- 
ed in this suit, and in which the two last 
mentioned ladies are interested. By this 
agreement they undertook to carry ‘out the 
objects of the earlieMdeeds, with certain ad- 
ditions, and to apply the surplus to ghe 
maintenance of the family, including” Puddo 
Bebee, a grand-daughter of Golam Shah and 
her children, and to pay Ra. 50 per unnum to 
Poorun Bebee and 25 ench per annum to the 
other two wives of Abdool Huq, and to apply 
the balance to the acquisition of Innd to re- 
place the 495 heeghas lost out of the 788 
beeghas originally appropriated by Poorun 
Bebee, 

This deed then provided that the four 
parties executing it should be, during their 
joint lives, mutawallies of the whole of the 
lands appropriated by the five several acts 
mentioned, with survivorship, so long as any 
one of the four should remain alive, and for 
The 


remaining provisions are immaterial to this 


eventual appointment of a successor. 


guit. e 

Four months later, in Phalgoon 1277, a 
second agreement was executed amending 
the former. The material parts of this are, 
that in respect of the properties affected by 
the deeds of 1238 and 1261, the superiutend- 
ence was restricted to Abdool Hug and 
Poorun Bebee, or the survivor, during their 
lives, and that a schedule was annexed de- 
fining the particular objects to which the 
profits derived from the Innds were to be 
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applied and the amount to be expended on 
each, 

The plaintiff alleges that, in accordance 
with these deeds, she and her husband during 
his lifetime held the property severally cn- 
trusted to them; that after his death she 
held them for some 6 months, and was then 
forcibly ousted and expelled from the family 
dwelling-house by Abdool Khalik, the prin- 
cipul defendant (appellant), who is the son 
of Ali Buksh, a half brother of Abdool 
Hug. . 

The defendant replied that the suit could 
not proceed without sanction of Govern- 
ment under Act XX of 1863 ; that it was 
barred by limitation ; that he never ousted 
the plaintiffs, but, on the death of his uncle, 
undertook the management of the family po- 
perty with the consent of all his widows ; 
that the deeds on which plaintiff relies mo 
not genuine, and, if genuine, are void under 
Mahomedan luw; and he winds up with a 
statement that the estate of his grandfather 
(Golam Shah) devolved on Abdool Hug und 
Ali Buksh jointly ; that the latter being in 
Government service, the former had the 
management of the whole on behalf of the 
family ; that in 1274 the post held by Ali 
Buksh was abolished, and he returned home, 
but died within the year, and Abdool Hug 
contiuued to manage these properties, together 
with a small property obtained from the 
plawntiff under a hiba, until 1278, when he 
died, and thereon defendant himself, with the 
consent of the plaintiff and other widows of 
Abdool Huq, assumed the management, un- 
dertakiug to pay certain monthly allowance 
to them. 

The Subordinate Judge found for the 
plaintiff on all points, except as to a claim 
for damages to which no allusion has beeu 
made above as it has dropped out of the 
case. 

The defendant has brought the cause up 
to this Court iu nppeal. Hy contenda, that 


t 
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the guit cannot be maintained without sanc- 
tion of Government; that it is barred by 
limitation ; shd that plaintiff has failed to 
make out a title sufficiently to warrant any 
decree in her favor. 

At an early stage of the henring, it was 
admitted that in respect of 298 beeghas, 3 cot- 
tahs 5 chittacks, the residue of 788 beeghas 
3 cottahs 5 chittacks dealt with in Pooran 
Bebee’s deed of 1261, the plaintiff must 
succeed, as this was originally her own pro- 
perty, and the right of appointment is vest- 
eg ig her, even supposing Abdool Huq’s nomi- 
nation of herself should be inoperatiye. All 
that we have to deal with is the propeity 
mentioned in Abdool Huq’s deed of 
1261. We think that the Subordinate Judge 
was right on the evidence before him in find- 
ing that the deeds of 1238, 1261 and 1277 
were all genuine: the evidence will be briefly 
reviewed hereafter. 

The property with which we are concern- 
ed consists partly of property originally be- 
longing to the father and mother of Abdool 
Huq and partly of property acquired by 
himself. As to the latter, his power to ap- 
point is also beyond question, so that the 
real contest is as to the 428 beeghas 5 cottahs, 
8 chittacks said to have been appropriated to 
religious and charitable uses in 1238 by 
Golam Shah and Dowlut Bobee. 

The power of Abdvool Huq to nppoint a 
successor during his lifetime is denied, and 
it is said that such power could only be 
exercised on his death-bed, aud there is a 
passage in Bailie’s Digest, p. 594, to that 
effect: “A superihtendent; while alive and 
in good health, cannot lawfully appoint an- 
other to act for him unless the appointment 
of himself were iu the nature of n general 
trust.’ What these last words menn is no- 
where vay clearly defined, but in the Futwa 
delivered by the Law Officers in the ense 
of Mahomed Sadik v. Mahomed Ali, 





that it implies permission on the part of the 
appropriator to confer the office on another 
at any time, 

In the deed of 1288, by which Abdool 
Huq is appointed, it is said that the 
appropristion to hig own use of the surplus 
proceeds of the estates shall be legal and 
lawful. to the superintendent and ‘his 
descendants, but he aud they have -no power 
to alienate. - j ` 

The term used is “ owlad,” which implies 
lineal descefdants or offspring. It certainty 
was the intention of the founders to limit 
the enjoyment of ahe office and emoluments 
thereof to Abdool Hug and his lineal descend» 
nots, and admittedly ° the intention was 
defeated by his remaining childless. 

If the deed of 1238 is taken to be one 
creating a “ wuaqf,” no right to the office of 
superintendent can devolve on the defendant, 
the nom nation to it may possibly be vested 
in the t \ling power ; if, on the other hand, 
the deed was intended to operate os a gift 
of property with certain duties and condi- 
tions »ttached, it was clearly open to Abdool 
Huq (in the absence of children) to make it 
over, subject to such duties and conditions, 
to whomsoever he pleased. Some reliance 
was placed on the clause restraining from 
alienation in any form, but this is undoubt- 
edly menant to guard qgninst nlienations of 
the subject of the appropriation and has no 
referance to the office of superintendent. 

In neither case can the defendant have 
nny interest under the deed, the onlyequestion 
is, whether the plaintiff can, in the first case, 
put forward any claim, as her appointment 
does uot come from the ruling power. 

Tt must be conceded that the appointment 
of his wife by Abdool Huq was originally 
unauthorised, aud that he might have been 
compelled by-any one having an interest in 
the matter to exercise in his own person 
the functions entrusted to him : he could nob 


1 Select Reports S. D. A., p. 22, it appears | so loug ashe was in health and capable of 
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discharging ` the duties: und undertaking 
the responsibility of the office, divest himself 
of responsibility by such an unauthorised 
transfer as he actually made. 

No one interfered, however, and by the 
agreement of 7th Phalgoon 1277 it was 
arranged that, in the event of the death of 
Poorun’ Bebee: in the lifetime of Abdool 
Huq, the power of appoiutmeht of a succes- 
sor given to her by him in 1261 should be 
‘in abeyance, and that the superintendence 
should revert to him, so that it ia “clear that 
there was no intention to defeat the purposes 
of the original appropriato®; and this same 
deed shows that at the timè while he 
confirmed the existifg arrangement he also 
in effect made a testamentary dispositiondf 
there was anything for it to operate upon. 
“Of us the two mutawallis whoever will 
survive the other will hold the properties 
covered by the said two towleyutnamahs, and 
perform the acts prescribed therein,” sand 
as there is no reason to suppose that there 
was any change of intention up to his death, 
it may be fairly inferred that the appoiut- 
his successor 
expressed wish up to his last 


ment of Poorun Bebee as 
was his 
illness, 

We therefore think there is no defee in 
plaintiffs title, even if the property be 
strictly “wugqf? =. 

The objection founded on Act XX of 1863 
was properly overruled by the Subordinate 
Judge. This is not a suit to establish a right 
of succeagion on a vacancy of the office of 
superintendent (S, 5), bat a suit by one 
who, claims to be vested with the office 
to bring into her possession certnin properties 
‘which by virtue of that office she is entitled 
to hold, and which are wrongfully occupied 
by the defendant. 

The plea of limitation is also untenable. 
If the defendant’s version of the facts were 
true, no doubt there would huve no posses- 
sido by the plaintiff, but unless we accept 


= 


that version there is nothing to show that 


‘the possession of the husband was in any 


sense adverse to his wife. It may very well 
be that ‘the entire management of the 
property devolved on him, but when we 
find him up to the year before his death 
recognizing the right of the plaintiff, we 
must hold that he was merely the agent of 
his wife in respect of the properties of 
which he had assigned the care to her. 

The deeds of 1261 are sufficiently proved 
by evidence of witnesses examiuved in this 
case. and so are the deeds of 1277, Thp 
most inipprtant deed is that of 12388. 

Without attaching quite so much credit 
to the statement of the plaintiff as the 
Subordinate Judge has done, we think there 
is no reason to doubt that she was speaking 
the truth when she spoke of having seen this 
deed for many years. 

The deed of 1261 (1854) recites it, and 
that deed was produced in Court so fur back 
ns 1859, 

The plaintiff swears that she had from 
time to time custody of the deed before 
1854, and flere is no indication of nny thing 
occurring ator about that time. to account 
for the concoction of a fraudulent instru- 
ment, 

It purports to have been certified by n 
Kazee whose handwriting is identified by 
the witness Abdool Wnajed. The deed of 
1288 alludes to an earlier deed of 1227 by 
which Gholam Shah had made provision 
for Ali Buksh and his sister, children of bis 
second wife, This of course might be 
introduced by a: forger,” but in the fist 
place the object of such introduction is 
difficult to see, and in the second, there is 
no doubt that Ali Buksh did hold lands in 
the villages in the second schedule of the 
deed of 1238 (all but 3 villages) cagrespon@- 
ing with the recited gift to him; the docu- 
ments P and Q prove this, The difference of 
3 beeghus is uot of materialgimportance. Ho 
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himself appears to have made title to these 
lands under the above mentioned gift of 
1227, i 

The fact that Ali Buksh so held separate 
property derived from his father (from 
Dowlut Beebee he would inherit nothing. 
he being son by another wife), and continued 
to hold it up to his death, is perfectly consist- 
ent with plaintiff ’s case. The gift is not 
necessarily inconsistent with his taking a 
share in the estate of Gholam Shah, but 
defendant’s conduct in respect of this gift is 
wevy suspicious. i . 

It is to be noticed that the defepdant has 
not shown the deed of gift of 1227 to prove 
that it was not intended to operate as 
suggested by the deed of 1288 as n sufficient 
provision for the family by the second wife, 
and that in his written statement he is alto- 
gether silent about this gift. The written 
statement is so framed as to lead to the 
belief that the defendant’s father, Ali 
Buksh, Abdo 1 Huq, and the rest of the 
family succeeded to the entire property of 
Gholam Shuh in accordance with the rules 
of succession among Mahomedans. 

This silence too has a material bearing on 
the orul ‘evidence adduced by defendant. It 
tends to give a false coloring to evidence 
of joint possession of Abdool Huq and Ali 
Buksh. It is manifest that there may have 
been joint possession in the villages without 
any community of interest in the property 
held by Gholam Shah after 1227. 

The evidence of possession by the’ plain- 
tiff after the death of Abdool Huq, is open 
to criticism, and we do not rely upon it. It 
may be as false asthe evidence by which 
defendant sevks to make out consent by the 
widows to his managing the whole property 
in consideration of the payment to them of 
fome smell monthly allowances. 

We perhaps ought not to pass by in 
silence the attempt by defendant to turn the 
deed of 1261 ey plaintiff, in favor of her 
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husband, against her. In his written statement 
he speaks of this as ‘the small property which 
was obinined from the plaintiff under a 
hiba” by his uncle. No hibanamah is 
produced or even described, but it was 
necessary for his purpose to tnke away from 
plaintiff the 293 beeghns of her own separate 
property in order to giva some color to 
the alleged artangement fora monthly pay- 
ment, , A 

We ‘see bo reason for disturbing the 
decree of the Lower Court, and accordingly 
dismiss this appeal with costs. 

e 


The llth July 1876. 
Present : 


The Hon’ble W. Markby and W. F. Mc- 
Donell, Judges. 


Limitation— Keeping alive a Decree. 
Case No. 82 of 1876. 


Miscellaneous Special Appeal from an 
order passed by the Officiating Judge of 

. Zillah West Burdwan, dated the 25th 
November 1875, reversing the order of 
the Hoonsiff of Gungajulghat, dated 
the 22nd of September 1875. 


Rajah Nilmony Singh Deo Bahadoor ( Decree- 
holder) Appellant, 
versus 
Nilcomul Tuppadar ¢Judgment-Debtor) 
Respondent. 


Baboo Gopeenath Mookerjee for Appellant. 


Baboo Tarucknath Sen for Resppydent. 


When proceedings have been taken subsequent to an 
application to execute a decree, and to the issue of 
notice, limitation does not run from the date f such 
subsequent proceedings, but from the date of the first 
application to execute the decree, or from the date of the 
notice, as the case may be, 

A judgment-creditor on finding that his judgment- 
debtor has no property on which he can lay hands for the 
purposes of execution, can always file an application 
simply to keep in force his decree, 


Markby, J.—We think this case is gov- 
erned by the Full Bench decision reported 


1876. | Civil 


in 10 W. R., page 8, and the decision of a 
Division Bench in 28 W. R, page 282. 

The Full Bench decision is to the effect, 
that if a decree has once been completely 
barred by limitation, it cannot be revived by 
the subsequent proceedings taken upon it, 
It has, however, been also always held, that 
when subsequent proceedings hgve'been tuken, 
more specially when they have been so 
taken that a portion of thè decretal `@mount 
has been realised, the Court “ill always 
presume, if it possibly čan, that the decree 


is not barred: That was suggested by Mr. 


Justice Jackson when the Full Benclr deci- 
sion was given. But he Court below found it 
impossible to apply that presumption in this 
case, because, even admitting that the facts 
are such as nre suggested, yet, under the 
new Law of Limitation, it is impossible to 
say that this decree was not barred when 
the last previous application to execute thè 
decree was made—namely, on the 29th 
December 1873. The application previous to 
that was mads on the 10th September 1870,— 
that is, more than three years previous, and 
according to ordinary course the notice 
would issue upon the same day. The only 
doubt suggested is, that it is possible that 
subseqnent to that date nnd within three 
years of the 29th December 1873, further 
proceedings in exec&tion by issuing an 
attachment might have taken place. But the 
case in 23 W. R. decides that, under the new 
Law of Limitation, when proceedings have 
been had Subsequent to the application to 
exrcute the decree and to the issue of notice, 
limitftion does not run from the date of any 
such subsequent proceedings, but only from 
the dute of the first application to execute the 
decree or from the notice, as the ease may 
be. That is a decision of a Division Bench 
of this Court, in which Mr. Justice McDonell 
was a party, and I should not feel justified 
in departing from if The only observation 
that I wish to make is this, that I am not 
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sura that the consequences which Mr. 
Justico Jnckson has pointed out will follow 
from this construction of the Act. No doubt 
it will rénder it necessary on the part of the 


Judgment-creditor that he should be more 


diligent than before in executing his decree, 
but if he should find that there is no pro- 
perty of his debtor upon which he can lay 
his hands for the purposes of execution, he 
can still, as soon as he has exhausted that 
property or even before, if necessary, file an 
application simply to keep i in force his decyeg, 
shonld there be the slightest danger of its 
being bar red by limitation, The law merely 
says that he if to file an application to 
enforce or to keep in force the decree or order, 
and this he can do whenever he likes, Acting 
upon the decision in the 23 W. R., we think 
that we ought to hold that the decision of 
the Judge is in accordance with the law, 


and the special appeal will be dismissed with 
costs. 





The 11th July 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kz, Chief 
Justice, nnd the Hon’ble Romesh Chunder 
Mitter, Judge. 


Damages— Trespass— Burden of Proof—Con- 
tinuance of Trespass— Malicious Trespass. 


Case No. 131 of 1875. 


Regular Appeal from a dgetsion passed by 
the Subordinate Judge of Zillah Tir- 
hoot, dated the 18th of February 1875, 


Juggut Lall Chowdry and others (Plaintiffs) 
Appellants, 


Versus 


Shaikh Tasudduck Ali apd others 
_ (Defendants) Respondents, 
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Baboo Mohesh Chunder Chowdry for 
Appellants. 


Mr. R. G. Twidale for Respondents. 


Where plaintiffs sought to recover damages for some 
injury done to their property by an embankment raised 
byldefendants ; and pleaded that, on a former occasion, 
on which they had sued for damages against the same 
defendants for the same trespass, they had obtained a 
decree, and that the renewal of the offence, was a con- 
tinuance of trespass: Founp that the plaintiffs, on 
whom the burden of proof of injury lay, had failed to sus- 
Tain.it by proving specific loas; and HELD that they 
were therefore not entitled to a decres, š 

Hern also, that the precedents quoted, in which decrees 
for substantial damages had beef given on proof of 
malicious trespass, although specific injury had not 
been established, were inapplicable to suits like the 
present, in which the essence of the plaint wasa 
demand for compensation for losses actually inourred, 
and in which no hint was thrown out of any malice in 
the alleged act of trespass. 


Tis was a suit to recover damages, which 
the plaintiffs snid-they had-sustained in con- 
sequence of an embankment which had been 
placed by the defendants on the plaintiffs’ 
laud near the boundary line of their respective 
properties, which had the effect, as the 
plaintiffs said, of throwing the flood water 


in the rains back upon their lands, and 
preventing their egltivation of paddy. 
Tt seems that a former suit had been 


brought by and against the same parties 
complaining of this very embankment, and 
praying that it might be re oved; and in that 
suit the question wis d whether the 
defendants had afy right to place the em- 
bankment there. That question of right was 
decided in favor of the plaintiffs; and the 
Court directed the em- 
bankment, which was accordingly removed in 
«June 1871. This suit is now brought 
in consequence of a continuance of the 
since the commencement 


removal of the 


snme trespass 
of the former suit, and to recover the ac- 


tyal loss. 
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thereby sustuined, aud the onus of proving 
the amount of that loss lies of course upon 
the plaintiffs. 

The learned Judge in the Court below 
appears to have gone very fully into the 
case He: directed two ameens to survey 
the ground, andhe went carefully through 
the evidence with the ameen’s reports before 
him. He found that the plaintiffs had sus- 
tnined®no damage” at all, and had com- 
pletely fafled to make out their case. 
That being the finding of the Subordinate 
Judge who had ghe means of investigating: 
the facta and testing the evidence of the 
witnesses, which we gave not, we ought to 
see our way very clearly before we over- 
rule Ris judgment. We have given our 
best consideration to the case, and the 
result is, that we think that the learned: 
Judge came toa very proper conclusion, 
The evidence of the plaintiffs’ witnesses, to 
which our attention has been called; was not 
only contradictory in itself, but also to the 
ense which was.set up by their own pleader. 
He stated that their loss was occasioned 
by their not having been able on account of 
the flood to sow or plant their paddy. But 
the first witness who was examined, the 
plaintiff’ own putwari, ‘stated that paddy 
wás actually sown on the whole of the 
plaintiffs’ lands, and Mat the way in which 
the damage occurred was not by the plain- 
tiffs being unable to sow or plant the paddy, 
but by the crop, after it had grown to the 
height of a man’s waist, being “destroyed 
by the floods, This 
euch of the years for which damng® was 
claimed, viz. in 1278, 1279 and 1280. 
The next witness is a man who looked 
after the entire cultivation of the plaintiffs’ 
lands ; and he states that'in 1278 no paddy 
was sown or planted at all, The next wit- 
ness, who was a cultivator in the said 
mouzah, said that none was sown in 1278 or 
1279 ; and the fifth witness said the .same 


he said occurred in 
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thing. The evidence therefore of these 
witnesses is directly opposed to that of .the 
fiist witness, who stated that paddy waa 
sown and planted in ench yenr, and that it 
grew to the height of a man’s waist. 
These are very serious contradictions upon 
the most material points in thee case. 
Besides this, the Ameen’s reports, Which 
appear to be very full, and which the parties 
had before them at the time wiry they 
examined their witnesses, sre digjinctly op- 
posed to the cuse of the plaintiffs ; 
whereas their case is (and every single 
witness produced by then? stntes, and in 
much the same language) that the floods in 


for, 


each year rose to the height of a man’s 


breast, it oppeara from this repor, th&t: 


the embankment was in no place higher 
than 8 feet, and in many places only a fow 
inches high ; and therefore if the water rose 
to the height of a man’s breast, it could not 
have been in consequence of the embank- 
ment. The ameens who appear to have 
taken levels, and to have conducted their 
Bay, that 

to have 
described. 


surveys in a careful manner, 
it is impossible for the land 
been flooded in the 
Then there is another point, which ig 
noticed by the Subordinate Judge, and 
which is undoubtedly entitled to great 
weight. The plaingffs, when they found 


that their witnesses contradicted one another 


manner 


so materially, might themselves have given 
evidence and explained the whole circum- 
stances 8P their loss, if they had really sus- 
tnined any ; and yet not one of them dared to 
go ingo witness box. Looking, therefore, at 
all these facts, we fully concur with the Sub- 
ordinate Judge in the conclusion at which 
he arrived. But then it is contended on 
behalf of the plaintiffs, that, although they 
may have failed to prove any actual loss, 
they are still entitled, if they prove a 
continuance of the trespass, to substantial 


damages, aud in support of their view 


our attention was called to a case in 
Vol. X, Moores P. C. Reports, page 563. 
That was a case in which the plaintiff’s 
property lind been attached, and he brought 
a suit against tha persous who had issued 
the attachment, alleging that he had sustain- 
ed special damage in various ways. He 
fail d to prove that special damage, and the 
Courts in this country held, that having 
so failed he was not entitled to recover 
any damages 
then brought before -the Privy Council, 
and their Lordships considered that ° it 
wis onetof those cases in which the de- 


at all. The matter was 


fendant, who gut in the attachment, was 
fully aware that he had no right to do so, 
and that his act was in the nature of 


a malicious trespass, and therefore, al- 
though no definite amount of damage had 
been proved, their Lordships considered 
that the plaintiff had sustained some damage 
and guve for Rs. 600. 
But this case is wholly different from that 


nnd froma great many other cases which 


him a decree 


might have been cited, in which plaintiffs 
have been held entitled to recover sub- 
stantial damages, where there is any element 
in the 


of malice or insult 


plaintiffs’ conduct. In all such cases no 


annoyance or 


doubt a man may recover heavy damages, 
although he proves 
There is one very well known case in 
England, mentioned in Mr. Mayne’s book on 
Damages, where a nobleman insisted upon 
trespassing uporpiis neiglibour’s land, to his 
neighbour’s greut annoyance, in pursuit of 


no special loss. 


game. An action was brought against bim 
for the trespass, and the Jury gave a 
verdict for £500 damuges, and the Court 
refused to disturb the verdict ou the ground 
that it was an act (res- 
pass, committed for purposes of ineult and® 


of malicious 


annoyance, and that consequently the Jury 

were justified in giving heavy damages. 

But in this case, there i® no element of 
TI 
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ingult, annoyance or malice of any sort or 
kind. The plaintiffs in their first soit sought 
to establish their right, as nagaivat the 
defendants, to have the embankment removed. 
It was not pretended that the defendants 
had put up the embankment maliciously. 
They probably placed it there to protect 
their own lands fiom being flooded, and for 
naght that appears, they believed they had 
n right to do so; and when the plaintiffs 
brought their first suit they never suggested 
ihat the defendants had put up the embank- 
They 
succeeded in establishing their right; and 


thet with any malicious intent. 
the embankment was romoveg in June 1871. 
The present suit is then brought confersedly 
to recover the actual luss which the platn- 
tiffs said they had sustained : and unless 
they can establish their ground of claim, 
they ought to receive nothing. To give them 
rubstantial damages in such a case for a 
continnance of the same trespass, which has 
nhendy been made the subject of one 
suit, would be to encourage useless litigation. 
Under these circumstances, although there 
was no doubt a continuing trespass on the 
part of the defendant after the commence- 
ment of the first suit, which of itsélf con- 
stituted a wrong, and which would have 
niforded á substantial ground of claim, if 
the plaintiffs could have established any actual 
lnaa resulting from it, still, as they have 
fniled to prove any real loss, we think their 
chum for damages ought to be disallowed. 
This appeal must be disfHiseed with costs. 


The 12th July 1876. 
Present: 
The Hon’ble W. Ainslie, Judge. 
Limitation— Evidence—Point of Law. 
e Case No. 108 of 1876. 
Special Appeal from a decision passed by 


- the Officiating Judge of Zillah Jessore; 
dated the 10th August 1875, reversing 
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the decree of the Moonsiff of Chowkey 
Jhenaidauha, dated the 1st of April 
1875. 


Gobindo Chunder Moulick and another, 


(Plaintifis) Appellants, 
versus 


Mudhoosoodun Moulick and others (Defend- 
afits), Respondents. 


Babog Joy Gobind Shome for Appellant. 


Baboo (ftggut Chunder Banerjee for 
Respondents. 


A person who com@ains that he has been dispossessed 
of land, but cannot ‘prove that he has not been out of 
possession for more than tree years, is debarred by 
limitation from suing for recovery of possession. 

w Jndge’s reason for rejecting evidence may involve 
an error in law. 


Tur plaintiff in the present auit sued to 
recover possession of certain lands, he hav- 
ing admittedly been out-of possession since 
1865, when the defendant obtained a decree 
for rent against the tenants. The fiist Court 
The’ Lower Appel- 
Inte Court has reversed that decree and dis- 


gave plaintiff a decree. 


missed the suit on three grounds,—/irst, that 
the suit is barred by the speciul law of 
limitation as laid down in Section 77, Act 
X of 1859 ; second, that it is barred by the 
general law of limitation ; and third, that the 
plaintiff has made out rp title. 

As to the firat of these grounds, it is quite 
clear that the Judg is wrong. It is only 
necessary to refer him to the Rulings in 
5 Weekly Reporter, pages 85, 87 &°92, Act 
X Rulings. 


snry to consider. ` 


The ¢hird point it is unneces- 


It appears to me that the judgment on 
the second point cannot be interfered with. 
Taking the passage which commences, 
‘Whatever may be the case, it is evident 
“that since 1865 plaintiff hns been out of 
“possession,” it is clear that the finding of 
the Judge is this, that certain witnesses, who 


now come -forward and srp. thut the. plaintiff 
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was in the receipt of renta prior to 1865, 


Case No. 118 of 1876. 


were disbelieved when they made the same | Khajah Mahomed Isa Khan (Judgment- 


statement before the Deputy Collector in 
1866, and that even if they were not dis- 


Debtor) Appellant, 
VETSUS 


believed, he sees no reason to believe them | Mothoora Dass (Decree-holder) Respondent. 


now, because the conduct of the plaintiff is 
wholly inconsistent with the truth of their 
statements. Then he goes on to say that the 
evidence of possession is migefably poor. 

In this evidence he fpils to diseoyer any- 
thing that satisfies him’; that fop three years 
before 1865, the rent of the land had been 
received by the present plaintiff. 

The only ground on whidh these has been 
an attempt to disturb this finding of fact is, 
that the reasons up8n which the finding of 
the Judge is based are erroneous in law. e 

A case, reported at page 165 of the 17 
Weekly Reporter, is cited as authority for 
this contention, and there is no doubt that in 
that case the Judges held that there was an 


error the evidence 


in law in rejecting 
because the witnesses were weavers by caste. 

The present case, however, ia distinguish- 
able. The Jadge hns rend the evidence 
by the light thrown upon it by the conduct 
of the plaintiff, and the inference drawn ig 
not an unreasonable inference, 

Under these circomstances, the Court sees 
no reason to interfere, 


The appeal is dismissed with costs, 


The 





The Hon’ble W. Markby and W. F. 
McDonell, Judges. 


Co-Defendants— Essential Issue—Accidenial 
Tssue— Claim for Wasilat— Possession. 


Miscellaneous Regular Appeals from an 
order passed by the First Subordinate 
Judge of Bhaugulpore, dated the 15th 
February 1876. ° 


Baboo Amarendro Nath Chatterjee 
for Appellant. 


Mr. M. L. Sandel for Respondent. 
Case No. 119 of. 1876. 


Muesamut Boollakan (Judgment-Debtor) 
Appellant, 


versus 
Mothoora Dasa (Decree-holder) Respondent. 
Baboo Boodh Sen Singh for Appellant. * 
Mr? M. L. Sandel for Respondent. 


Where a plaintġf obtained a decree against several 
defendants, only some of whom had appeared in Court, 
and subsequently proceeded agninst them for the 
wasilat, which the first decree declared bım to Le 
entitled to recover; and two of the defendants, who had 
originally failed to appear, obtained orders from the 
Court for what was practically a re-hearing on the 
merits—the one on the single issue, whether he had 
been in possession on a certain date; and the other on 
the double issue, whether she had been in possession 
on a certain date, and whether she had been in posses- 
sion of a particular share—and the fiist defendant, 
having been thrown out on his single issue, made the 
other defendant’s contention a precedent, and sought to 
have another hearing on the second issue: Founn, that 
the re-hearing of the second defendant’s appeal on tno 
issues arose out of the factthat two pleas were urged 
in her petition, but that the Couit had not expressed 
any opinion on the importance or essential character of 
those pleas; and HELD, that, as the fiat defendant’s case 
had rested all along on his denial of possession pricr 
to a certain date, the question of the particular shares 
held by several lefendants was one that was to be 
settled amongst themselves, and could not come between 
plaintiff and his claim against first defendant under 
the old decree, 


In this case, in consequence of the length 
of time during which the litigation hag 
lasted, and the great variety of orders that 
have been made, there is some litle difficulty 
in ascerinining really what the matters in 
dispute betweenf§he parties are. 

It appears that, so long ago as 81st 
August 1868, a decree was obtained in this 
Court by Mothoora Nath Daas, the present 
judginent-creditor, agamst twelve persons, 
six of whom had appeared and defended 
the suit, and six of whom had not appeared at 
The plaintiff had originally nimed % 
considerable share of the property, but ho 


all, 


obtained a dec:ee only for a much smaller 
share which he was decla®ed entitled to 
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recover with wasilat. The plaintiff got 
into possession of the share to which he 
was entitled under the decree on the 10th 
July 1865. He subsequently tok pro- 
ceedings to recover his The 
present appellant, Isa Khan, wns one of the 


wasilat. 
parties who did not appear. Having been 
directed to pay wasilat, he appealed to this 
Court ; and this Court, on the 28rd January 
1878, upon an objection 
decided that he was liable under the decree, 
because the plaintiff clearly charged him 
joittly with others with having ousted him 
from the property. The Court goes on to 
observe, that if he did not qhoose to appear 
in the suit, his plea, that he had not been 


taken by him, 


in possession, could not be listened to. 
Subsequently to that, this Court, upon a 
petition of review, seems to have modified 
the view of the liability of Isa Khan under 
The learned 


Judges who heard the case appear to have 


the decree to this extent. 


., come to the conclusion that Isn Khan would 
not be liable under the decree, if he could 
prove that he did not acquire his interest 
in the property until the year 1268, and 
that he was never in possession of the 
property benomi or otherwise prior to that 
date, The Court thought that, upon proving 
this to the satisfaction of the Court, he 
should be absolved from any linbility to 
wasilat,. To that 
Judges modified their previous decision 
upon the question of Isa Khan’s liability. 


extent, the learned 


Simultaneously with or@{shortly before 
that, upon the appeal of auother of the 
defendants in the original suit, namely, 
Musgamut Bollakun, the Court hud directed 
n remand in her case, and in their judgment 
they say that the grounds taken by Bollakun 
were, that wasilat had been claimed for a 
period during which she was not in posses- 
sion ; and also that if she was in possession 
at all, she was not in possession of the shure 
of Rossool‘Khwm, that being the share which 


had passed by the sale to the plaintiff: 
The argument now is, that inasmuch as 
the Court thought fit in Bollakun’s case to 
remand both those points for the cousilern- 
tion of the Lower Court, both thuge points 
ought to be consfdered in the ense of Iau 
Khan lso. Asa matter of fact in the cuse of 
Isa Khun, the only question that has been 
considered by the Lower Court ia, whether 
or vo ge was in possession at all before 
1268, and, upon its being found that he did 
not come into possession at the time he 
alleged, namely, in 1278, when he nominally 
purchased, but Mat he really came into 
possession in 1258, when the sale was made 
of the share of one Mokim, of which he is 
fonnd to be tbe renl, although not the nomi- 
nal, purchaser, his name is included in the 
It is now admitted that that find- 
ing of fact cannot be contested in appeal, 


decree, 


and therefore the only question that remains 
to be ovnsidered in Jsa Khans cave 
whether or no the other point, namely, 


is, 


whether he was in possession of the share 
of Rossool Khan, is necessary to be enquired 
into in this case. 

Now the reason why it is necessary for 
us to consider in Isa Klav’s case what the 
Court really meant to say in Bollakun’s case, 
is, because it is not likely that the Court, 
when construing one glecree, intended to 


give it a differ 

that given 
appeared fro 3 
case that the ur 


material question to be determined whether 


e in one ease from 








other; and if it 
ut in Bollakuu’s 


Ought thatem was u 


or no the share which she was in possegsion 
of was the very share which the plaintiff 
had recovered—if that was clearly the opinion 
of the Court in Bollakun’s cass—we should be 
very unwilling to put a different construc- 
tion upon the opinion of the Oourt in Isa 
Khan’s case. But Mr. Sandel’s contention, 
which ia a very reasonable one, is, that when 
the Court remanded Bollakun's case, they 
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did not express any opinion ns to the 
importance or value of the question raised 
by her; they merely found this, that there 
was a petition upon the record put in by 
her ; and as she was one of the persons made 
liable for mesne profits, and that petition 
raised two questiona, the Conrt must dispose 
of those two questions before any ` „decree 
could be mude against her. But that might 
be either by determining those questions or 
by showing them to be not material. The 
Court did not consider the qifestions or 
pledge itself te auy opinion that either of 
those points was a poiu® of impor tance, 
If it had done so, undoubtedly the order 
which was made a “few duya afterwards in 
Isa .Khan’s case would containgd 
precisely the same directions ns thosé given 
in Bollakun’s case. But this view ia not 
only consistent with the judgment, it is 
alsoin accordance both with the law and 
the history of this ense. It could make no 
difference in this case whether Isa Khan 


have 


was in possession of the particular share of 
Rossool Khan or not. In fact, in a case of 
this nature, it would be almost impossible 
to ascertain that, and it is wholly immaterial 
in the view taken by this Court upon the 
question of the liability of Isa Khan, and 
which was only modified to the extent 
I have mentioned. ¢ The view taken was, 


that all the persons re in possession 







together in 
was 80, they 
were ableequally lia mesne profits, 
Avy question as to who in possession of a 
particular portion of the property and as to 
how much he was in possession of will have 
to he disposed of amongst themselves in 
any auit that may be brought for contribu- 
tion. This view is not only consistent with 
the law of the case, but the whole history 
of the case points to the same direction. 

The sole coutention, as far as we can see, 
from so much of the praceedings as the 


parties have chosen to place before us, has 
been all through that Isa Khan was not in 
possession of the property at all, and that 
the property was purchased by Nujuff Ali 
and afterwards by Bollakun, from whom I-a 
Khan purchased it, the whole contest being 
whether the original purchase was really 
a purchase on his behalf or not. After 
the order of remand, it appears that Isa 
Klan put in a petition, and the only 
question which he then asked the Court to 
determine was that general question, nnmely, 
whether he had a share in this properiy 
benami ip the name of Bollukun, or whether 
the origin of his title began after the yonr 
1268, Under these circumstances, we have no 
doubt that the Subordinate Judge was right 
in dealing with the only question which in 
fact he was asked to denl with, namely, 
whether the purchase was really a purchase 
on behalf of Isa Khan, or whether he 
purchnaed from her in 1268. Therefore, so 
far as Isn Khan is concerned, the whole 
question in issue hns been tried, and the 
appenl, so far us it relutes to Isa Khan, 
With regard 
to Bollakun, it appears to us that as soon 


must be dismissed with costs. 


as it was found that she only held the 
property benami for Isa Khan, then, in 
accordance with the principle laid down 
in the remand order of this Court, she not 
being in possession really on her own behalf, 
but only holding benami for Isn Khan, ought 
not to be made liable under this decree. 
Whether or no ghat view is correct, it i8 not 
now material a 












nquire, becnuse Mr. Sandel 
has not pressed before us fo order the decree 
her. 


will be struck out, and go far the 


d against Her name, 
r of the Coutt below will be amended. 

he onky question is how the costs will 
be disposed“ of, We think that, ynder thes 
circumstances of the case as between Bulla- 
kun and tha judgwent-creditor, each party 


should pay its own egsts in qjl the Courts, 
— 


N e 


N 


X 
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The 14th July 1876. Lower Courts, and we held that the plain- 

Present : tiffs were admittedly zemindars, or maliks ; 

The Hon’ble F. B. Kemp and E. G. Birch, | that the defendant did not deny that he 
Judges. was the plaintiffs’ lessee ; thnt the plain- 

Khas Possession—Setting up Title—Orus of | tiffa alleged that the mouzah including 


Proof—Stamp Law— Ticcadar. 
Case No. 2020 of 1875. 

Special Appeal from a decision passed 
by the Officiating Judge of Zillah Pat- 
na, dated the 15th of June 1875, affirm- 
ing a decree of the Additional Moonsiff 
of that district, dated the 24th of March 


, 7s. 

Ram Saran Sahoo and Jankee Sahoo, 
for self aud guardian of Ram Kalawan 
Sahoo, Ramphul Mahto and Gunga 
Bishoon Rawut (Plaintiffs) Appellants, 

versus 

Veryng Malton (Defendant) Respondent. 

Moonshee Mahomed Yusoof for Appellant. 


Baboo Gooroo Dass Banerjee for 
Respondent, 


Plaintiff having sued for khas posseasion of the land 
in suit, contending that it was the only portion of a 
village which defendant, who had been holding it on a 
lease, had refused to restore on the expiry of the lease; 
and defendant having contended that he had purchased 
the land from third parties who had got their title from 
former proprietors, and that he had been holding a 
kashtkaree title under which he had obtained a right 
of occupancy,—the High Court HELD, thatthe onus 
of proof of th 
the zemindar lay on defendant, and remanded the case 
for decision after receiving evidence on the point, 

The Lower Court having seut back the case, after 
finding that the land in suit was'divided into two parts, 
the purchase of one of which had been clearly proved 
b e defendant, who, moreover had acquired a right 
of occupancy in the other part, the purchase of which 
he had not proved; and holdin, that the defendant was 
thus entitled to possession: HELD by the High Court, 
that defendant was entitled to retain possession of the 
part the purchase of which he had proved, but that 
plaintiff‘ must obtain possession ofthe remainder, and 
that the costa must be divided propationately. 

A plea set up by the olainhff t the deed of sale 
filed fad been originally unstamped, and that the Lower 
Court was incompetent to supply the deficiency of the 
stamp by paying the penalty in the ap stage of 
the suit, was oveirul 

It having been found that the defend. been 
holding as ticcadar that part of thg land which Ire had 
not purchased, HELD, that a ticoadgr ıs bound to restore 
his holding to the zemindar in the condition in ich 
he got it when his lease ia over. 











° Kemp,eJ.—THIs case Was remanded (by 
this Bench on the 26th, of February 1876. 
We were of opinion that the case liad been 


decided on a weong principle by both the 


f a 


, 
+ 


y 


e title which he was setting up against’ 


all the lands appertaining thereto had been 
leased to the defendunt; that amongst 
these lands were certain zeraet lands ; that 
on the expiry of the lease the defendant 
gave pgssession of all the lands with the 
exception ofthe zeraet lands which form the 
subject of the suit; and that the plaintiffs 
therefore sued for khas possession of these 
lands. We also®stated that the defendant 
had set up a Bpecinl allegation that he 
was holding these lands by purchase from 
tlird parties, deriving their title from the 
former Maliks, and that the title under 
which the defendant claimed to hold was a 
kashikaree title, which he alleged gave’ 
We further 
was clearly on the’ 


him a right of occupancy. 
held that he onus 
defendant who wns setting up a title to 
defent the plaintiffs’ admitted right as 
and that it was for him to 
the tenure which he set up as 
defeating the plaintiffs’ right as malik to 


zemindar, 
prove 
khas possession. ‘The case was, therefore, 
sent back to the Judge with directions to go 
into the case of the defendant and to decide 
it after considering thg evidence adduced 
alleged title. 

nce to 47 bee- 
gahs out of ahs, the subject 
of suit, the Jude that the éefendant 
had proved his purchase from the former 


by him in supp 
On reman 








ronliks ; and with reference to the remain- 
ing 60 beegaha, that the defendant was 
not able to prove his alleged purchase, but 
that he had acquired a right of occupancy. 
He therefore was of opinion that the ques- 
tion in the case, namely, whether. the de- 
fendant had proved a case which was sufi- 
cient to prevent the plaintiffs’ claim for 
khas possession, ought to be answered in 
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the affirmative, and that he was bound to 
hold that the defendant had proved his case. 

The plaintiff is the 
before us, and the two 


special appellant 
points taken in 
special appeal are, first with reference to 
the 47 beegahs, that fhe Judge should 
have held that the ‘deeds of snle dased the 
12th and 20th Srabun 1265 for 82 bee- 
gahs nnd 15 beegahs of land, respectively, 
total of 47 beegahs, were føndmia- 
in evidence, inasmuch ms they did 
not bear the proper stamp. With reference 
to the 60 beegahs, the ground taken in 
special appeal is, that the special. appel- 
lant having purchaged at a sale for ar- 


or a 
sible 


rears of Government revenue, the former 
proprietors had 
assert against the special appellant or to 
convey tothe defendant ; that even if the 
defendant cultivated any land, which the 
Special appellant denies, he cultivated as 
ticeadar, and that in resisting the pre- 
sent suit for khas possession the defend- 
ant cannot rely upon any possession held 
by him during the period he was a ticca- 
dar, that under such 
capacity would not give him a right of 
occupancy, or in other words n right so as 
to defeat the claim of the plaintiffs for 
khas possession. , 
With reference go the first ground no 
authority was qu 
appears for the 


no title of any gort to 


and cultivation 


ə pleader who 







oudent as to 
being com- 
petent %8 direct th who filed the 
deeds of sale to supply the deficiency of 
stamp in the appellate singe of the case. 
These, documents were admitted in the 
Firat Court without objection, and the 
Judge permitted the special respondent 
to pay the additional stamp fee required 
under the stamp law. ‘There is one de- 
cision on the point in XXIII Weekly 
Reporter, pege 170, ina case decided by 
a single..Judge sitting on special appeals 
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Mr. 
the presiding Judge in that 


under 50 Rupees in value. Justice 
McDonell, 
cnse, held, “that it has been frequently 
held, by this Court that a document once 
received without objection should not be 
rejected on appenl when the irregularity 
is one not affecting the merits of the canse 
under Section 350 of Act VIII of 1859.” 
The stamp there was deficient, nnd the 
deficiency was allowed to be made up in 
the appellate stage. Then there wasn case 
before their Lordships in the Privy Coun- 
cil, which is to be found in XVII Weekly 
554. ` Their Lordships 


there observed, gthat “ considerable, and per- 


Reporters page 


haps undue, laxity in admitting documents 
hes been sometimes allowed by the Indi- 
an Courts ; but their Lordships consider 
that whilst it may not be desirable in all 
and technical rules 
the 
Courts in India, the substantial principles 


cases to apply strict 


to the admissibility of evidence in 
on which the authenticity and value of 
all evidence rest should be observed.” 
Now the Judge in this case found that 
these documents were authentic documents 
and had been executed by the formor 
maliks at a period prior to the purchase 
of the special He 
held that the objection was n technical 
one made at alate stage of the case, and 


appellants. therefore 


that it could not in any way affect the merits 
of the case. We therefore overrule the objec- 
tion asto the inadmissibility of these docu- 


ments as eviden@@, and confirm the Judge’s 





finding with reference to the 47 beegnha. 


With regpect to the 60 beegahs, we differ 
fro Ty, has been held in a case 
decide this, Court on the 6th of April 


1876 by Mr. ‘Justice Glover and Mr. 
Justice Pontifex, “that a purchuser at a 







Government sale for arrears of eevenue” 
—which is the position of the plaintiffs in 
the present suit— is entitled to all the 
lands situate within his epurchased pro- 
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perty.” And we may observe here that 
this principle is also laid down by their 
Lordships in the The 
learned Judges go on to say, “ that the 
onus would lie heavily on the defendants 
to shew that in that estate they had a 
right of occupancy which would prevent 


Privy Council. 


the plaintiff entering into khas possession.” 
It was said in that case, as in ‘thie, that 
the defendant had admitiedly been in 
possession for some yenrs as under a 
And the Judges then observ- 
confer 


ticca lense. 
ed “that the 
aright of occupancy on the lessee, how- 
ever long it lasted. 
that following that 
cannot crente any right iu others, or by 


ticen lease would not 


It appears to us, 
ruling a ticceadar 
occupying as a ticcadar for a long period 
create any right in himself as against 
the zemindar. A ticeadar is bound to 
restore the lands to his zemindar in the 
same condition in which they were when 
the lease was gtanted. In this view of 
the case, we reverse the decision of the 
Judge in respect of the 60 beegahe, aud 
hold that the plaintiff is entitled to khas 
possession of these 60 beegaha. His de- 
to the 47 beegahs, 


and which 


cision with reference 
the sale of whicil is proved 
sale took place anterior to the purchase 
of the plaintiff, will be affirmed. The 
decision is modified to the above extent 
with costs in proportion. 


Birch, J.—I concur. 





The 17th July Orc. 
Present : 
The Hon’ble W. Ainslie “a 
McDonell, J udges. 
Landlord and Tenant—Instalments of Reat— 
Double Paymbnt | 
© Cnags Nos. 1782 and 1793 of 1875. 
Special Appeals from a decision passed by 


the second Subordinate Judge of Zillah 
Backergunge, dated the 28th May 1875, 


modifying a decree of the Third Sudder 
‘Moonsf of that district, dated the \7th 
August 1874, 


Surreshoollah (Defendant) Appellant, 
versus 
Ram Coomar Goopta (Plaintiff) 
° Respondent. 
Baboo Grija Sunker Mozoomdar for 
‘ Appellant. 
Baboe’ Kashi Kant Sein for Respondent. 


Where an 
Tights, and 
away existed separately from the parent estate and 
survived fhe sale, or existed dependently on the parent 
estate and went with, the sale, was decided in favour 
of the plainuff: mxrp, that the claim must be treated 
as though it had been brought by the original posseasor 
if no sale hed taken place: and that if defendant ha 
by acting on his own Jjudgthent made himself liable 
to pay twice over, he must bear the consequences of hia 
orn mistake. 

Wher@it does not appear that rent ts payable in instal- 
ments, it must be assamed to be payable annually. 


Anislie, J.—Tue plea of the defendant 
that the relation of lundlord 


Mtcution sale conveyed away a Jandlord’s 
e question whether the interest conveyed 


and tenant did 
not exist betwern the plaintiff and him is 
not maintnjnable. 


Gopal Kinan was adinit- 
tedly the owner of the Howla and the party 


entitled to the rents until his title was 
determined by the execution sale. The 
plaintiff is merely an assignee of the back 
reuts snid to hnve been due to Gopal, The 


title of the pluinuif as to part of the rent 
sued for certainly censed fiom the date of 
the sale to Chunder Madhub. This was in 
Bhadur 1277, nnd prgbably there wus no 


kıt for the ye then due; at any 










rate it do-s iat the rent was 


payable iu in we must take it 
to be n rent pay ly. Consequently, 
the sale will bae right of the plaintitf 
to recover for nny portion of the three years 
to the extent of any interest of Gopal Khan 
conveyed by the sale, The ouly questiou 
in the suit was, whether there was any out- 
standing title iv Gopal, which is now vested 
in plaintiff, and we must deal with it as if 
The 
defendant is clearly entitled to raise the 


defence that his. landlord’s title has been 


Gopal was suing in his own name. 


1876. | Civil THE WEEKLY REPORTER, Rylings. 557 
































extinguished entirely or in part by operation 
of law. The assertion of the plaintiff is, that 
there is in the zemindaree a Howla Hyat Khan, 
of which Gopal held a one-fourth share. 
The defendant asserts that Gopal’s quarter 


Appellate Court, We cannot say that the 
Judge of the Lower Appellate Court was in 
error iu not deciding that which he was 
not asked to decide. As to the objection that 


the defendant has been by this judgment 
share of the howla was a distinct howla in 


plaintiffs 4 anna share of the zemindary, 
ond that Chunder Madhub purchased it in 
execution of a rent decree. , Both the Courts 
concur in finding that the interest of Gopal 
in Howla Hyat Khan is an interest in a 
single holding subordinate to “the entire 
zemindary, and not an interest carvell out of 
and detached from the orginal howla and 
separately subordinate toa separated share 
of the parent estef®. If this finding is 


made liable to pay twice over, we can only sny 
that his position may be unfortunate ; but if 
he made a mistake in respect of the extent 
of the share of Gopal which had passed by 
the execution sale, and acted ou his own 
judgment, he must bear the consequences of 
hig own mistake. The nppeal is dismissed 
with costs, The same judgment will apply 
to No. 1793. 


TI® 81st July 1876. 


rrect, and in special appeal itis n t opentto aA 
correct, an is no n 
: a The Hon’ble W. Markby and W. Ainslie, 
question, the construction put on the sale 
Judges. 
certificate is correct. It conveys Gopal’s 


Endowment — Surbarakari Right— Wugf —In- 
alienable Right — Firman — Futwah — Inam—~ 
Intention of Founder. 

Case No. 1889 of 1875. 

Special Appeal from a decision passed by 
the Offiotating Judge of Zillah Midna- 
pore, dated the 22nd of July 1875, 
reversing a decree of the Subordinate 
Judge of that district, dated the 27th 
May 1874. 

Syud Asheerooddeen, alias Kalla Miah 
(Plaintiff), Appellant, 
VETSUS 
Sreematty Drobo Moyee, widow of Gudda 
Dhur Ghose (Defendant), Respondent. 


Mr. ies | and Baboo Kally Mohun 
Dass nnd Mdonshee Mahomed Vusooff 
for A 


interest in Howla Hyat Khan, appertaining to 
Neel Money Mitter’s share in the zemindary. 
Tf, as found, a fraction of the entire howla, and 
not a separate minor howla, was in Neel 
Money Mitter’s share, and Gopal had one- 
fourth of that fractional portion, the sale 
passed one anna only. In speaking of annas in 
respectof this zemindary, itis tobe understood 
that 20th, and not 16th, parts are intended. 
The Lower Appellate Court has found as 
a fact that the estate was divided into 
20 principal parts,g which seem to have 
been called 20 an 
one-fifth, and n 







at 4 annas isa 


a one-fourth, a hole zemin- 


of the estate, , 
is called a one 
anug share, is no doubt in this view only 
16 gundahs when expressed in the usual way 
in which the primary division is into sixteen 
parts. The first ground of appeal to the 
effect that no decree could be made for a 

recover his surbarakarl right in two village, of whifh 


ortion of the rent of t i 
p he holding was not: , he had been dispossessed by a person who had obtained 


‘taken in the Court below, although this | a decree against him pélsonally, and taken out execution 


Sie ; : | against the endowment; e sanl judament-creditor 
objection applies to the Judgment of the ' contended—i#. that the ey of th 1e endowment had 


i t opeg than those rfl 
first Court as well as to that of the Lower dee "Gran rating MA t eae 


dary. e& one-twen 
which in the judgme 





ellnnt, 







Bal seny Mohun Roy, Moultrie 
Mirhamut Yossein and Baboo Jugut 
Chunder Banerjee for Respondent, 


Where the mutavi of an endowment sought to 
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contained no rule of succession by inheritance or 
otherwise, plaintiff could not olaim to be mutawalli 
simply in virtue of his being a descendant of the 
original mutawalli; and 8rd that the use of the term 
‘inam’ in the firman showed that the grant was in the 
nature of a personal endowment: F>uND, that the 
nature of the firman removed all doubt of the wuqf 
character of the endowment: and HELD firstly, that 
the misappropriation of wuqf funds might form the 
subject of a suit to compel the mutawalli to do 
his duty, but could not alter the essential nature 
of his trust: secondlg, that the question of the right 
of the plaintiff to succession could not, for the first 
time, be raised in this stage of the case; and thirdly, 
that a grant should’ be construed according te the 
intention of the founder, and not according to the 
strict interpretation of any particular word: the word 
t inam’ being indiscriminately applied to personal grants 
and religious endowments.. 


Markby, J.—Txts was a suit brought by 
the plaintiff for confirmation of bis surbarakari 
right in a wugf property consisting of two 
mouzahs in the ` district of Midnapore. 
He asks to have it declared that this right 
is ungaleable, and he also asks to be confirmed 
in his mutawalliship of the wuqf property. 

The dispute has arisen out of certain 
execution proceedings taken by the defendant 
to obtain satisfaction upou a decree which 
she holds against the plaintif. There was a 
sale in execution at the defendant’s instance, 
at which the defendant became purchaser 
of some rights of the plaintiff in the two 
mouzuhs. The parties are not agreed upon 
what was really sold, but in the view which 
I take of the case it is immaterial. 

The Subordinate Judge, upon issues pro- 
perly framed, held, that the two villages were 
wugf, that the plaintiff was the mutawalli, 
and that the rights of the mutawalli could 
not be sold in execution. 

The District Judge, on appeal, has found 
that the property was not f. 

The question before us is, whether the 





ing, Jt 
trict 


118 
issue. 


In my opinion tho Subordinate Judge Was 
right in holding the property to be wuqf. 
It appeare by a recital in & firman granted by 
the emperor Alumgeer’ in the year 1089 H., 
that prior to tlt Mine these two mouzalhs 


. j 


District Judge was right in this 
was expressly admitted beforg 
Judge that the appeal turned’ golely upon 






had been appropriated for the purpose of 
meeting the charges of fakirs, and students 
of the Mudrassa and the Khankah and 
musjeed of Moollah Darvish Hossein. I 
don’t understand it to be denied that this 
is sufficient to constitute a wuqf, but the 
firman, goes-on to command that the whole 
of these mouzuhe shall continue, as they 
formerly were; at ajumma of 15,000 dams 
in the character of his “ Maddad Mash,” 
according tothe term of the grant; and that 
in order that he may apply the produce of 
these lands to meet the charges of the stu- 
dents of his M@drassa and muejeed. And 
the argument before us has been that the 
words “in the chardtter of his Mnddad 
Mash pi show that the property was not 
wuqf, but that Darvish Hogsein had some 
beneficial interest in the property, which 
might be geized and sold in execution. 


In my opinion it is not necessary to con- 
sider whether (as the District Judge seems 
to think) the term wugqf only applies when 
the property is devoted exclusively to chari- 
table purposes, because, in my opinion, this 
property is exclusively devoted to the ehari- 
table and pious purposes mentioned above, 
and the mutawalli takes no beneficial inter- 
est in it whatsoever. 

I am quite satisfled to rest my judgment 
upon this point on the futwas of the Kanzi- 
Mufti given to the 
1814 upon this 
ccepted by the 
Sudder Court, 1 is set outes length 
in a case reporte VIW.R., P. C., p. 8. 
That fatwa is as follows :—“ As in, the 
firman it is written that the produce of the 
lands specified is to be applied to meet the 
charges of students of the Mudrassa and 
mugjeed of Moollah Darvish Hossein, and 
as it ig not written that the said Moollah 
shall appropriate the produce to meet the 
charges of his family and children, or that 
he shall enjoy the same with his family and 


ool-Kowzat an 
Sudder Court 
very firman 
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children, it therefore appears to us that the 
lands in question has been fixed as wuqf in 
the character of Maddad .Mash, and are not 
liable to sale or gift.” I do not think we 
ought to depart from this construction which 
has been several times stnce acted on and 
never questioned by authority prior, to this 
suit, There muy possibly be some slight 
ambiguity introduced by the dse of the word 
. “ Maddad Mosh,” but pothing sufficient to 
justify us in reversing the degision of the 
Sadder Court, f ' 
The District Judge seems to rely’to some 
extent on the fact that tħe profits of the 
mouzahs are not now appropriated to the 
purposes indicated in the firman. But the 
misapproprintion of the proceeds „CDt 
alter the nature of the trust. If the muta- 
walli does not do his duty, the proper 
course will be to take legal measures to 
compel him to do it, not to allow the proper- 
ty to be applied to the satisfaction of his 
private debta. There is no similarity be- 
tween this case and that in 3 W. R., p. 142, 
where the Court, having regard to the fact 
that the property had never been from the 
first in fact applied to religious purposes, 
bat had been dealt with, even by the origi- 
nal grantor, jast as if it were his own, held, 
that the alleged endowment was a mere 
sham. 8 
firman contains 
utawalliship, 
appointment 


It was argued t 









no rule of succes 
the plaintiff wh 
cannotemim that o ns descendant 
of the original mutawalli Darvish Hossein. 
Butel do not think that the defendant cau 
now raise that question. 

It was determined in the plaintiff's favor 
by the Subordinate Judge, and, though the 
plaintif appealed against that part of the 
decision, he subsequently. narrowed the 
matter to the simple issue above stated, 
and I do not think he ought to be allowed 
now to open any other question, 


é 


I do not consider, however, that we are 
bound to declare tbat the plaintif is muta- 
walli of this property. The admission of 
the defendant, thongh sufficient to justify 
us in making a decree in this suit, would not 
justify a declaration to that extent. 

There will be a declaration that the two 
mouzahs, Bishenpore and Mashumpore, are 
wuqf property, and that the plaintiff has 
of 
being seized and sold in execution; and that 


no beneficial interest thereon capable 


if the defendant has taken possession of any 
part of the property, that the plaintiff de 
recover Hnmediate possession thereof, 

The plaintiff will be entitled to his costs 
in all the Courts, 

Ainslie, J.—I concur in the judgment 
delivered by Mr. Justice Markby, and in- 
dependently of the previous dealing with 
this firman by the Courts, I think the pro- 
per construction of the document is, that it 
wns intended to create, and did create, an 
endowment known in Mahomedan law as 
wuqf, 

It recites that there had alrendy been n 
grant of two villages to Moollah Darvesh 
Hossein by the Governors of the province 
for certain religious and charitable uses; and 
it confirms and extends the grant by remit- 
ting the revenue assessed on those villages 
that the grantee might expend the income 
for the objects named, and the endorsement 
shows that if was on the representation that 
the petitioner was so applying his grant 
thas the Empor was moved to act. 

It is said that the use of the words his 
MaddagM gy 





shows that the intention was 
golute gift to the individua! 
or recommendation, and 














th and the condition con- 


at the gift is valic 
ling it is void. 
to y Moulvie Marhum 


The authorities referred 
ù @ 
mut Hossei:® are not 


rallel cases, and the rulé of the Mahomme- 


an law there laid down. 
cknowledged principles ; wut 4 this ins- 


is based on 
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tance there is nothing repugnant in thie 
condition, nor is there any qualification 
operating in favor .of the grantor to change 
the nature of the transaction from a gift 
into a temporary concession of the enjoy- 
ment of the subject-matter. 

That there is no particular force in the 
words used to describe a royal grant is to be 
gathered from the opinions of the law 
officers in the case of Mussamut Qadira 
v. Shah Kubeerooddeen, III Select Reports. 
In that case 
bef8re the Court—in each the gift was des- 
cribed as Inam Altumgha, to be erjoyed by 
the grantee (and his descendqnts) from gene- 


there . were two firmans 


ration to generation—in the first it was for the 
expenses of the Khankah of Sheikh Kubeer 
Darvesh, in the second it was for the ex- 
penses of travellers. 

The first Court held the grants to be 
` endowments, or wuqf. On appeal the opini- 
on of the law officers of the Provincial 
Court was taken, and ata later stage of the 
case, the matter was reconsidered by one of 
these, and eventually by the Kazee-ool Koozat. 
The law officers, Abbas Ali and Gholam 
Soobhan, concurrently returned a futwa in 
which they state as follows :—“ It is true 
that the apparent meaning of Inam is to 
bestow a grant, yet, although this apparently 
involves the creation of a proprietary right, 
it nppears from the evident drift of the fir- 
man that Shah Kubeer Darvesh cannot be 
the grantee. 

‘The firman (the first) 
be held to create n proprietary right, &e ” | 
Admitting that they came is conclu- 
sion by a somewhat artifig 
yet it is clear that they 
selves bound to stop sh 
aud to refuse to consid 












nnot therefore 


grantor. ® 
The Judge, My Smith, before whom the 
appeal was pending, did not accept the abo 


dn among other reasons, refer 


1 


to the use of words creating: a hereditary 
right, stating that these are never used in & 
deed of wuqf. The 
another Judge (Mr. Harington), the futwa 
was returned for reconsideration to Abbas 
Ali (Gholam Soblan being absent), and that 
officer in his reply observed that, to the 


cage went before 


word “Inam,’ for the rensons before stated, he 
attached no force, and as further proof that 
the natyre of the, grant did not depend 
on the word adopted to convey it, he quot- 
ed certain’ authorities and adhered to his 
former “opinion that, in the one firman the 
word ‘ Inam’ exp®essed the creation of a wuqf, 
and in the other the same word expressed 9 
gift to the individual. ° 

The. Kazee-ool-Koozat declined to deter- 
mine the effect of the terms used in the two 
firmans, aud declared that reference should 
be bad to the custom of the country, and 
that the question should be decided by the 
sense attached by common usage to the 
expressions, and this opinion was adopted by 
Mr. Harington. 

It thus appenrs that the three law officers 
concurrently held that a grant is to be con- 
strued according to the intention of the 
grantor, and not according to the atrict inter- 
pretation of the particular word of gift used 
by him; and if that rule of construction 
which is as necordant t reason as if was 
held to be to 
as there can 


to the intention 









in the pres ows that this was 
not a gift to 


of provision fo 


ual. The enbsence 
uccession by children is 
significant, though I am not prepared fo go 
so far as to say that the office of Sujjadah 
Nisheen or Mutawalli is vot heritable, and 
is never made so in express terms in a deed 
creating wugf, as was said by Mr. Smith in 


the case cited. 
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The 2ud December 1875. 
Preset: . “o 


The Hon’ble Louis S. Jacksoff gnd W. E. 
McDonell, Judges. 


„Escape from Illegal Confinegent—High Courts 


Powers. 3 


Reference to the Sligh Court under Seo- 
tion 296 of the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Paina, i 


The Queen 


VETSUS 


Rughoobur Singh aud Mussamut Doolaroo. 


The Legal Remembrancer for the 
P: osecution. i 


Where a party was sentenced to ten months’ imprison- 
ment for escaping from a confinement which he was 
undergoing without warrant of law and without having 
committed an offence, the High Court, in the exercise 
of its powers of interference, set aside the sentence. 


| Reference.—Tue facts of the case are, 
that one Roghosbur Singh was charged 
before the Cantonment Magistrate of Dina- 
pore with the offence of escaping from 
lawful custody, and was convicted and 
sentenced to rigorous imprisonment for ten 
months under Section 224 `of the Indian 
Penal Code, on April 26th, 1875. On the 
same date one Mussamut Doolaroo was con- 
victed and sentenced to two months’ rigorous 
imprisonment under Section 216 of the 
Tuditn Penal Code, for hurbouring the accused 
Rughoobur Singh. . 

I am of opinion that the conviction of 
the abovenamed two accused persons is 
illegal, and ought to be set aside for the 
following reasous :— 

The accused Rughoobur Singh was, at the 
time of his escape from custody, in confine- 
ment under a sentence of two months’ 
-imprisonment passed by the Cantoument 
‘Magistrate, on April 21st, 1875, under 





Section 224 of the Indian Penal Code. This 
sentence was reversed by this Court on appeal, 
aud as the decision of the Appellate Court 
is final, it follows that the conviction of 
April 21st was illegal, and consequently the 
confinement of uccused under that comice 
tion wag not “a custody in which he was 
lawfully detained” within the meaning of 
Section 224 ofethe Indian Penal Code. 

I forward copy of the decision of this 
Court, dated June 14th, 1875, setting aside 
the conviction of accused, dated April 21st, 
1875. 

I have not thought it necessary to call 
for any explanation fiom the Cantonment 
Magistrate, for the Court will perceive thut 
tle sentence pussed by him on April 26th 
was passed before the previous conviction 
of April 2lst had been declared by this 
Court to be illegal. 

If the sentence passed on Rughoobur 
Singh on April 26th is illegal, it follows 
that the sentence passed on Mussamut 
Doolaroo on the same date is also illegal. 

This reference was not made at an earlier 
date, because the fact that the two accused 
persons had been sentenced ou April 26th, 
under the particular circumstances stated, 
only came to my knowledge on the 2nd 
instant, and the record of the case was not 
received until to-day. 


Judgment referred to by the Judge in 
his letter of reference. 


The accused has been convicted and sen- 
tenced by the Cantonment Magistrate of 
Diuapore, under Section 224 of the Indian 
Penal Code, ; 

The “offence” with which accused is 
suid to have been charged, is that of having 
‘transgressed by going into the regimental 
bazar, late at night, and convealing himself 
in the sume woman’s (4.é., a registered pt usti- 
tute) hut” o 7 

On this case coming up in appeal, I 
requested the Cantonment Mugistrate to state 
under what provisions of the law the 
accused can be held to hnye®commitied an 

i l—a i 
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“ offence” in concealing himself in the prosti- 
tute’s hut, 
his reply in his letters Nos. 13C and 22C 
of June 8rd and Juné 12:h respectively. 


I am of opinion that the conviction in this 


case is illegal, because there is no proof that 
the rule referred to by 
Magistrate to the effect that “ male natives 


are prohibited from entering the houses of 


registered prostitutes” has ever been conti- 
nued by Government as required by Section 
18 of Act XXIT of 1864, It is admitted by 
the Cantonment Magistrate that, as a matter 
of fact, the rule has never been continued 
by Government; but he considers that the 
rules made by the Qunrter-Master under 
trd’rs of the Commanding Officer, are 
Jegally binding ow all persons to the extent 
of making the trauggression of such rules 


an “offence,” as defined in Section 40 of 


the Indian Penal Code, as amended by Sec- 
tion 2 of Act XXVII of 1870. 


But to support this contention, it must be 
shown that the act of entering a registered 
prostitute’s house is an offence actually made 
punishable by law, or that the public 
servant” (i.e. the Quarter-Master) by whom 
such entry was forbidden was lawfully 
empowered to forbid such entry, and that 
the offender wns aware of such prohibition 
(see Seclion 188 of the Penal Code), And 
even if the accused had been guilty under 
Section 188, it seems very doubtful whether 
he could be lawfully arrested without a war- 
rant, Certainly he could not be so arrested 
out of military cantonment. Looking at 
Section 28 of Act XXII of 1864, I think that 
the prosecution have failed to prove that 
accused had committed or was charged with 
an offence for which he could be “lawfully 
apprehended,” and I therefore set aside the 
conviction of appellant and direct that he 
be released. 


Judgment of the High Court. 


Jackson, J.—It does not appear to us 
to be necessary to consider whether the 
Judge is right fa saying that inasmucli as 
the sentence uuder which Rughoobur Singh 
had been originally confined was set aside 
by the Appellate Court, the proceeding and 
imprisonment of Rughoobur was for that 
reuson ab initio illegal aud void. Atl thar 
we haveto consider in the present cnse is whe- 
her the éurther order sentencing Rughoobur to 
ten months’ imprisonment for escaping from 
custody under the previous warrant ought 
to be upheld. It is manifest that Rughoobur 
Singh was in the first instance arrested und 


The Magistrate has submitted 


the Cantonment 





confined absolutely without warrant of law. 
He committed no offence, and that which 
was imputed to him was no offence. He 
had, uotwithstanding that, undergone under 
the first and the second sentences n con- 
siderable term of imprisonment, Regard 
being had to that, it appears to us that we 
certainly cannot uphold the second and the 
lntter conviction which deals with him as 
a criminal on account of having escaped from 
confinement’ under the first sentence passed 
upon him. ‘The power which is given to 
this Cgurt is veryewide in chatacter in this 
matter. We shall have to look both to the 
legality and the propriety of the proceedings, 
and taking the above view of the matter, 
we think. that the order of the Cantonment 
Mngistrate sent@icing Rughoobur on the 
26th April to ten month’s imprisonment must 
be get nside. e 





—> 


° The 14th December 1875. 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Code of Criminal Procedure, s. 530—Juris- 
diction— Police Report, 


(Miscellaneous Case.) 
Bpddaieise Duassee, Petitioner, 
versus 
Juggodumba Dassee, Opposite Party. 
Mr. W.O. Banerjee and Mr. R. T. Allan 


, for the Petitioner. 
Mr. T. D. Ingram for the Opposite Party, 


Where a dispute between parties is not concerning 
land or its boundaries, or concerning houses, water, 
fisheries, or produce of land, but simply aa to what 
collections one of the parties has made anc, what rents 
he is entitled to collect under a decree of Court, the 
case does not come under the provisions of Act X of 
1872 s. 580, but under the ruling in 18 W. R., Cr. Rul, 
pp. 86 and 86. ° 

Where a case falls under s. 580, and the Magis- 
trate proceeds on the basis of a Police repost which 
does not state that there was any collection of men on 
the part of the oppone paity, the proceeding is not a 
sufficient proceeding under that Section. 


Kemp, J.—On the 25th of October a 
rule was granted, culling upon the opposite 
party, Juggodumba Dassee, to show cause 
why the orders of the Mngistrate of Dinnge- 
pore, dated the llth and !7th of September 
lust, should not be set aside. Notice also 
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was issued on the Magistrate, and the record 
was called for. 

The points for decision before us are, 
Ist, whether Section 530 of the Code of 
Criminal Procedure is applicable to the 
case, and, if so, whether the Magistrate has 
acted up to the provisions of that Section 
or not. ` 

A brief history of this case appears to 
me necessary. Puddomonee Dassee and 
Juggodumba Dassee are sistegis, daughters 
of the late Rashmonee Dassee. After 
considerable litigation, it was finally „decided 
hy this Court in its original jurtsdiction that 
the plaintiffs in that cnse, that id*te say, the 
petitioner before us Puddomonee Dnagsee and 
others ure the sebaits jointly with the 
defendants in that case Juagodumba Dassee 
and others; that as such Puddomonee was 
entitled to all rights and privileges of such 
Bebnatts ; it was further ordered and decreed 
that the defendants Juggodumbr Dassee angi 
others'do admit Puddomonee and offers to 
all their rights and privileges as sebnits and 
do join with them as sebaits in the manage- 
ment of the trusts and the keeping up of 
- the performance of the worship of the gods 
and goddesses as agreed upon when the 
suit No. 47 of 1867 was settled. It was 
‘further declared that Puddomonee and others 
nre entitled to have their names entered 
in the registers of the Collectors of Dinage- 
pore and the 24-Perguunahs as sebaits 
jointly with the defendants Juggodumba 
and others. The defendants were further 
ordered to do all necessary acts, to enable 
the plaintiffs Puddomonee and others to have 
their names so registered as aforesnid. The 
suit was farther adjourned in order that 
nn recount might be taken as against Juggo- 
dumba and others defendants of the rents 
aud profits and expenditure in respect of 
the zemindarees, Jands, houses, and temples 
mentioned in the 18th para. of the instru- 
ment of gift executed by the late Rash- 
monee “Dnssee, dated the 18th February 
1861. It appears from the evidence in this 
ease that Puddomonvee deputed some native 
aminh, ameens, and an estnublishment of 
peons „and burkundauzes for the purpose of 
ascertaining the amount collected by Juggo- 
dumba during the period over which she 
was in possession of the whole of the 
endowed estate ; that the karpurdaz, on behalf 
of Juggodumba, appears to have made a 
statement to the Police to the effect that 
Puddomonee’s amlah and  burkundauzes 
were seizing the ryote, were committing 
Oppression in the mofussi], and had collected 
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latynig in the house of one Khaer Mahomed 
for the purpose of forcibly taking possessiou 
of the estate connected with the endowed 
property. ~- 

Upon this the Sub-Inspector of Police 
proceeded to the spot, and reported that 
there was no jumyutbust or collection of 
men ns alleged. He then enters into n 
learned disquisition as to the effect of thea 
decree of the High Court, and ends his 
report by saying that, although there are no 
symptoms of any collection of meu o any 
imminent prospect or probability of a brench 
of the peace, still that looking to the wholo 
case and to his opinion as to the construction 
to be put upon the-decree of the High 
Court, it was probable that, if Puddomonec. 
was permitted to interfere with the ryots, u 
breach of the peace would take place. 

Upon this report, and apparently upon this 
report alone, the Magistrate instituted pro- 
ceediugs under Section 530 of the Code. 
Under that Section the Magistrate is bound 
to record a proceeding, stating the grounds 
for his being satisfied that a dispute likely 
to induce a breach of the pence exists 
concerning any land or the boundaries of 
any lund, or concerning any houses, water, 
fisheries, crops, or other produce of land 
Now 
the only ground stated in the Mavgistrate’s 
proceeding for bringing this case under the 
provisions of Section 580 is the report of 
the Police. Now, as already shown, tlic 
report of the Police distinctly stated that 
there was no collection of armed men on 
the part of Puddomonee as alleged by the 
party who lodged information at the Police- 
station. The dispute, ifany, was with refer- 
ence to whether Puddomonee, under the 
decree of this Court which was affirmed in 
nppenl, is entitled to muke enquiries in the 
mofussil through her karpurdazes in tlie 
shape of ameens with their necessary 
establishment into the amount of collections 
received from the ryots by Juggodumba 
during the period over which she was in 
sole possession to the exclumion of the rights 
of Puddomonee. There was no dispute 
between the parties as to land; the dispnte 
had been finally adjudicated upon by the 
highest Court in the country, and that Court 
had decided, as already recited above, that 
Puddomonee was entitled as sebait to joint 
possession with Jnggodumba and othegs of this® 
endowed property; and further in that 
decree, Juggodumba was enjoined to give 
every assistance to Puddomonee in obtaining 
possession joiutly with her and iu collecting 
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the rents jointly with her. From the 
commencement of the dispute, Puddomones, 
through her mofussil agents, distinctly repu- 
diated any intention on her part of taking 
forcible posseseion as alleged by the karpur- 
daz of Juggodumba and others, and stated 
that her o! ject was simply to carry out the 
orders and instructions of this Court, and 
that the deputation of ameens and necessary 
establishments was nothing more than carry- 
ing out the instructions of this Court to 
satiefy herself as to the amount which 
Juggodumba had collected from the ryots. 
The evidence which has been adduced in 
this case, and more particularly the evidence 
of Mohima Chunder Chuckerbutty, who is 
endfhittedly the naib and tehseeldar on 
behalf of Juggodumba, clearly shows that he 
had got no orders from his mistress to admit 
or to exclude Puddomonee drom collecting 
the rents ; and he also does not depose to any 
act on her part or on the part of her 
defendants tending to induce a breach of the 
peace, The ryots who have been examined, 
state generally that they were told not to 
pay till all the shareholders were together, 
and they none of them depose to any nets 
on the part of Puddomonee or of her defend- 
nnts which were likely to induce a breach 
of the pence. Therefore I am clearly 
of opinion in this case that the dispute 
between the parties not being a dispute 
concerning any land, or the boundaries of 
nny land, or concerning any houses, water, 
fisheries, crops, or other produce of land, 
but being simply na dispute as to what 
collections Juggodumba had made, and as to 
whether she was entitled to collect the whole 
or 16 annas of the rents from the ryote, 
or to do so jointly with Puddomonee under 
the decree of the High Court, the case does 
not come under the provisions of Section 
530, but uoder the ruling to be found in 
Vol. XVIII, Weekly Reporter, Criminal 
Rulings, pp. 85 and 36. Then further 
I am of opinion that, if the case had come 
under the provisions of Section 5380, the 
proceeding of thf Magistrate stating the 
grounds for bis being so satisfied, namely, that 
a dispute existed likely to induce a breach 
of the peace, is not n sufficient proceeding 
under that Section. He states in that pro- 
ceeding that the report of the Police is the 
basis on which he acts, and I have already 
“shown that that report does not in any way 
state that there was any collection of men 
én the’ part of Puddomonee. I am further 
of opinion that the later order of the 
Magistrato, d@ted the 17th of September, 


prohibiting the amlah of Puddomonee to 
remain on the spot to enable them to ascer- 
tain what collections had been made by 
Juggodumba from ryots, was a wholly 
improper order. 

The proceedings of the Magistrate are 
therefore quashed, and the papers are 
returned to him. He is at liberty, if he should 
think it neceasary for the purpose of keep- 
ing the peace, to proceed under the Sections 
of the Codt which authorise him to bind 
over the parties who, on evidence taken 
before jm, are in hjs opinion by their acts 
end conduct in the mofusail likely to induce 
n breach of ‘the peace. 

Glover, J.—I concur in this order. 








” The 16th Dacember 1875. 
& 
Present: 


n ‘ 
The Hon’ble F. A. Glover and Romesh 
Chunier Mitter, Judges. 


Code of Criminal Procedure, ss. 521 to 523— 
Jurymen—Legal Majority. 


Reference to the High Court under Sec- 
tion 296 of the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Bachergunge. 


Petamber Jugi, Petitioner, 


VErTsus 


Nasaruddy, Opposite Party. 


The law requires a jurymar to exercise his own 
understanding on the case submitted to Big and to 
decide on evidence, and not to follow blindly the opinion 
of his fellows. Where one out of three (in a jury of 
five) depends on the inspection and inquiries ef the 
other two, the verdict of the three is not that of a legal 
majority. 

The provisions of Act X of 1872 as. 521 to 528 are 
only applicable when there is no doubt that the place 
where the alleged obstruction exists is a public 
thoroughfare, 


Reference.—Na8saRUDDY, the opposite party, 
petitioned for the removal of a house erected 
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by Petamber, alleging that it was an 
obstruction toa public pathway. The case 
was made over to Deputy Magistrate Moulvie 
Mofizuddin, who appointed a jury, and on 
the 30th August 1875 ordered the removal 
of the house within fifteen days. 

I think that the Deputy Magistrate’s order 
is illegal on the following grounds:—In the 
firat place the jurors have not acted together, 
and, in a case like this, itis desirable that the 
jurors should do so. In the yext place, two 
out of the five jurors appointed did not go 
to the place at all. One yf the juror plainly 
says that he bases his repoit on what he 
gathered from verbal inquiry “from another 
juror, Lastly, there is nothing whatever to 
show that the obstruction is in.a public 
place or thoroughfare to eive a Magistrate 
jurisdiction under Section 621, Criminal 
Procedure Code, Ajl that the jurors, ùe. 
those who did take the trouble to go to the 
spot, find is that the house by being put 
where it is, is an obstruction to the com- 
plainants Amiruddy and Nasaruddy. If so, 
these parties have their remedies in the 
Civil Court. The obstruction in this case 
is a purely personal, and not a public one, in 
which the Deputy Magistrate would have 
done better to recommend the parties to 
apply to the Civil Court. I recommend 
therefore that the Deputy Magistraie’s order 
may be set aside. 

I have not thought it necessary to call 
for an explanation from the Deputy Magis- 
trate, as his judgment aud the record of the 
case show clearly the grounds upon which 
the Deputy Magistrate arrived at his con- 
clusion when he ordered the petitioner to 
remove the hut. 


Judgment of the High Court. 


Glover, J.—Under the circumstances, we 
think that the Deputy Magistrate’s order 
must be quashed. 


In the first place, there is no olear finding 
of the majority of the jury that the road, 
wherein the obstruction has been made, is a 
public thoroughfare, and the two jurors who 
formed the minority, found. that it was not 
such à thoroughfare. 


And secondly, the so-called majority was 
not, I consider, a legal majority. Two of 
the jury went and saw the place and made 
inquiries. The third never went near it, 
but formed his opinion solely on what had 
been told him by the other two. 


I presume that the Jaw requires a juryman 
to exercise his own understanding on the, 


case submitted to him, and to decide on 
evidence. Here the third juryman did neither: 
he followed blindly the opinion of two of 
his fellows without exercising any discre- 
tion of his own. 

Putting the report of the majority of the 
jury at its highest, the question whether the 
place was a public thoroughfare or not, is 
left doubtful in the extreme, and it is only 
in cases where there is no doubt ‘that the 
provisions of Sections 521—528, Code of 
Criminal Procedure, ought to be applied. 








The 2lat December 1875. 


Present: 


The Hon'ble F. A. Glover and Romesh 
Chuifder Mitter, Judges. 


Code of Criminal Procedure, s. 221—-Summary 
_ Procedure—False Evidence ina Judicial Pro- 
ceeding. 


The Queen 


VETSUS 
Ramaotar Panre, Appellant. ) 


Committed by the Joint Magistrate, and 
tried by the Sessions Judge of Bhaugul- 
pore, on a charge of giving false evidence 
in a stage of a judicial proceeding. 


Mr. R. T. Allan for the Appellant, 


A charge of mischief, even if combined with one of 
theft, is triable summarily under Act X of 1872 s. 221, 

No special sanction is needed for the prosecution of a 
person for giving false evidehce in a judicial pro- 
ceeding, 


Glover, J.—It is contended by Mr. 
Allan on behalf of the appellant (1) that 
the detailed judgment promised by the Joint 
Magistrate when he dismissed Sgna’s con- 
plaint has never been recorded, and that 
therefore the appellant does not know the 
grounds of the Joint Magistrate’s disbelief 
of the witnesses. e 
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(2). That the charge brought by Sona 
was not one which the Magistrate could try 
summarily under Section 222, Criminal Pro- 
cedure Code, and that therefore his proceed- 
ings against the appellant for perjury were 
illegal. 

(3). That the statement of the appellant 
was illegally and improperly taken, and was 
not in fact made at auy stage of a judicial 
proceeding. 

That the Joint Magistrate did not exercise 
his discretion wisely in getting up this case 
is admitted by the Sessions Judge, and is, I 
think, incontrovertible, To force a man 
into the witness-box and then examine him 
on points wherein he must either crimiuate 
himself or commit perjury was certainly not 
the right thing to da; but that is not the 
question we are now trying. The Joint 
Magistrate’s proceedings may have been 
unwise and even unfair, but whether the 
appellant did or did not give false evidence is 
a matter apart, and oue to be proved by 
evidence aliunde. 

Aud that evidence seems as strong as pos- 
sible against the appellant. 

The absence of the Joint Magistrate’s 
detailed judgment could not possibly affect 
the case against the appellant which 
depended not on the truth or falsehood of 
Sona’s complaint, but on the fact whether the 
appellant was in a certain place in Sona’s 
companyor not at a certain time. 

The charge brought by Mussamut Sona of 

mischief was one tiieble summarily under 
Section 221. As usual the first charge com- 
bined with the offence of mischief, tbe car- 
rying off of property by au assembly of 
people, but ou investigation the charge 
resolved itself into one of pulling down the 
complainant’s premises and going off with 
the materinis. Even if the latter offence 
were theft, it would exactly come under the 
Section. 
- -And the case was still pending, and was to 
all intents and purposes a judicial proceed- 
ing when the appellant gave the evidence 
which has now begn held to be false. There 
was no need of nny special sanction for the 
prosecution. 

It appears to me that all the grounds of 
‘appeal fnil; but, considering the circum- 
stances under which the commitment was 
made, I think that the sentence passed by 
fhe Sessions Judge is even now too heavy. 
I would reduce it to one of six months’ 
rigorous imprisonment. ` 

Mitter, J.—I concur. 

@ 


The 4th January 1876. 


Fresent : 


The Hon’ble F. A. Glover and Romesh 
Chander Mitter, Judges. 


Code of Criminal Procedure, 83, 228 & 297— 
Manner of recording Enidence— Contingent 
Offences—High Court's Powers. 


e (Miscellaneous Case.) 


Kristodhone °” Dutt, Executor to the Estate 
of Shib Kisto Daw of Jorasanko, Calcutta, 
Petitigner, f è- 


À” versus 


The Chairman of the Municipal Commis- 
sioners of the Suburbs of Calcutta, Oppo- 
site Party. 


Mr. M. Ghose and Babgo Gonesh Chunder 
Chunder for the Petitioner. 


e 
Baboo *Juggodanund Mookerjee for the 
Opposite Party. 


Under Act X of 1870 s. 228, Magistrates are not 
bound to record the substance of every separate deposi- 
tion, but to state generally what is the substance of the 
witnesses’ evidence. 

In accordance with previous rulings to the effect that 
a conviction which is in fact an adjudication in respect 
of an offence which has not been committed, 18 bad, it 
was hold that the imposition of a daily fine in case the 
accused sliould not remove an obstruction, in addition 
a a substantive fine for making the obstruction, wus 
illegal. 

The High Court has power, under s. 297, Criminal 
Procedure Code, to interfere in such a case as the above, 
and ty annul whats illegal whilst passing a legal sen- 
tence. 


Glover, J.—In this case a rule was 
obtained by the petitioner Kristodhone Dutt 
on the Chairman of the Suburban Municipal 
Commissioners to show cause why an order 
made by a Bench of Honorary Magistrates 
acting as Municipal Commissioners should 
not be set aside, on the ground (1) that the 
imposition of a daily fine in csse the peti- 
tioner should not remove a certain enaroncli- 
ment or obstruction within ten days was 
illegal, it being in addition to a substantive 
fine of Rs. 50 for making the encroachment 
or obstruction; and (2) that the Bench 
of Magistrates in question had no power to- 
try the case summarily, and that their order 
was consequently illegal. 

The second point ought to have come 
first in order, and we shall dispose of the 
matter in this order. 

By the notification of the Local Govern- 
ment, dated 6th May 1873, para 4, any 
two Honorary Magistrates may, subject to 
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the orders of the Magistrate of the district, 
sit together for the trial of municipal cases, 
and for that purpose are vested with the 
powers of Magistrates of the third class and 
powers of summary trial under Section 226 
of the Criminal Procedure Code. In the 
record of this case we „find that Baboos 
Praukishen Mookerjee and Greesh Chunder 
sat together, and these gentlemen are by the 
notification above allnded to, mentioned by 
name as appointed for the €4-Pergunnahs 
District with powers of Magistrates of the 
third class. They were therefore empowered 
to try municipal cases summarily under 
Section 225. It was argued by*Mr. Ghose 
for the petitioner that inasmuch as the name 
of an officer holding first class powers is 
entered as being present dfiring the trial, by 
Section 51, Criminal Procedure Code, all the 
Magistrates composing the Bench were 
vested pro hao vice with first class powers, 
and had therefore no jurisdiction to fry the 
present case summarily, such jurisdiction 
having been restricted to Honorary Magis- 
trates holding third class powers only. 

‘I do not think that this contention would 
hold good under any circumstance, because 
Section 51 expressly refers to cases where 
‘there has been no special direction as to the 
powers conferred, whereas in this case there 
has been the special direction mentioned in 
para. 4 of the notification that the Bench 
of Mngistrates trying offences against the 
Municipal Acts are to have third class powers 
only. But asa matter of fact I do not 
find that the first class Mngistrnte took any 
part in the decison. If he had done go, he 
would have by Section 229 been bound to 
have written the judgment himself as pre- 
siding officer, whereas it is admitted that the 
judgment passed by the Bench is not in his 
handwriting, but in that of the third clasa 
Magistrate. Greesh Chunder Ghose ; and more- 
over we must take it that only the Magis- 
trates who signed the judgment are the 
officers who mude it. How the first class 
Magistrates name came to be written in the 
book as * present ” does not appear ; but it 
ig quite clear that he took no part in the 
order ‘passed, ` 

Strictly speaking, we might stop here and 
discharge the rule so far ; but as some argu- 
ment was allowed as to whether the judg- 
ment of the Bench of Magistrates sufficiently 
complied with the requirements of Section 
228, L may as‘well give my opinion on this 
point, although as a matter of fact it is not 
oovered by the rule as granted. l 

The objection is to the way in which. the 
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“substance ‘of the evidence” has been 
recorded, and it is contended that merely to 
state generally that the witnesses for the 
prosecution say so aud so is not a sufficient 
record of the substance of their depositions. 
It seems to me that the law has been suffi- 
ciently complied with. The Magistrates, as 
I understand thé Section, are not bound to 
record the substance of every separate 
deposition, hut to state generally what is the 
substance of the witnesses’ evidence, and this 
has been done here. And it must not be 
forgotten that this was a case which might 
lave been carried in appeal to the Magistrate 
of the ‘district ou the merits, and his was 
the proper Court to decide whether or not 
the substance ofthe evidence was sufficiently’ 
well andeclearly recorded to enable him to 
come to a proper decision. Instead of going 
to the Magistrfte ou the facts, the petitioner 
has chosen to come to this Court on the 
law point only, and unless it were quite clear 
that the provisions of the Section had been 
disregarded, I do not think that we should be 
bound to interfere. My opinion, moreover, 
is that the substance of the evidence has 
been sufficiently recorded. 

The objection raised in the first eround 
of appeal has been more than once decided 
by this Court. A conviction which is in 
fact an adjudication in respect of an offence 
which has not been committed, has been held 
to be bad in the following cases :-—18 Weekly 
Reporter, p. 44 ; XX Weekly Reporter, p. 64, 
nnd XXI Weekly Reporter, p. 31; and in 
accordance with these Rulings I hold that 
the Imposition of n daily fine of Rs. 2 in 
addition to the substantive fine of Rs. 50 
was illegal and should be quashed. 

Bat it has been argued, that on the nuthor- 
ity of Queen v. The Justices of the Peace, 
in re Sagur Dutt, 1 Ben., O. C., p. 41, a con- 
viction cannot be partly good and partly 
bad, and that if it be parily bad, it must be 
set aside altogether. This case was one in 
connection with the Calcutta Police Act and 
was disposed of in accordance with the 
special requirements of English law. A 
contrary view has been held in the case of 
W. N. Love, XVIII, p. 44, and also in tle 
ease in the 20th Volume above referred to, 
Moreover Section 297, Criminal Procedure 
Code, 6th para. seems expressly to give this 
Court power to interfere in a case like the 
present, and to annul what is illegtl whilst 
passing a legal sentence. i 

Except ns regards the imposition of the 
daily fine, I think that this rule must be dis- 
charged ; and as the Hovorary Magistrates 
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ought to have known that the imposition of 
a daily fine was wrong, the decision of this 
Court on the subject having been passed Bo 
far back as 1872, I would make no order as 
“to costs. 

Mitter, J—I am also of the same opinion. 





\ The 4th January 1876. 


“Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


” Detention of Accused—Remands. 
( Miscellaneous Case.) 


Zuhoruddeen Hossein, Petitioner. 


Moonshee Mahomed Yusoog for the Peti- 
tioner. 


A Magistrate is not at liberty to retain an accused 
person in custody, except upon a proper remand made 
after taking™ sufficient evidence given on oath or solemn 


affirmation. 

Glover, J—TuERE can be no doubt I 
think that the proceedings of the Deputy 
Magistrate have been: illegal. The accused, 
Zahuruddeen, for whose apprehension a 
warrant had been issued, himself came in 
and surrendered. In the words of Section 
190, Criminal Procedure Code, he “ appeared 
before the Magistrate,” and the Magistrate 


` was bound, in accordance with the Section, to 


tuko “‘ the evidence of the complainant and 
of such persons as are stated to have any 
knowledge of the facts which form the sub- 
ject-matter of the accusation,” &c. Until 
he did this. the Magistrate was not 
empowered to remand the accused, 

Now, the Deputy Magistrate, by whom the 
enquity is being made, has not done this. 
The record has been sent to us, and we find 
that no evidence -of any kind has been 
recorded. Several persons have made state- 
ments vo doubt, but these statements are not 
upon oath or solgmn affirmation, and were 
therefore not evidence on which the Deputy 
Magistrate could remand the accused. As a 
matter of fact, Zuhuruddeen has been kept 


. for the best part of a month on two remands 


without a tittle of evidence having been 
recorded against him. 

e In a somewhat similar case (Queen v. 
Muthooranath Chuckerbutty, XVI W.B. 
p. 55), a Division Bench of this Court held that 
a Magistrate was not justified in postponing 
a case, where.no evidence had been taken 
which could have been made the foundation 

e 


of acharge, merely because he was in expec- 
tation that after some. time and by dint of 
enquiry some evidence might be obtained, 
and this appears to me a:correct view of the 
law. 

If the Deputy Magistrate wishes to retain 
the accused in cystody, it must be on a 
proper remand made after taking evidence 
sufficient to justify it. In the present case he 
took ne evidence, and was not therefore justi- 
fied in kéepingsthe accused in custody. 

Mitter, J—I concar. 

è saii ; 


The 4th J anuary 1876. 


Present : 


The Hon'ble F. A. Glover and’ Romesh 
Chunder Mitter, Judges. 
& 


Depositions of Prisoners—Evidence Act s. 80. 
e i 
° -Tho Queen 
versus 


Keshub Bhoonia and others, Appellants. | 


a 
Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Midna- 
pore, on a charge of committing-murder. 


. Statements made by a prisoner before the committing 
officer, which implicate his fellows and exoulpate 
himself, cannot be regarded as evidence under the 
Evidence Act 8.180. 


Mitter, J.—I po not think that in this 
case the offence with which the prisoners 
have been charged hus been established by 
satisfactory evidence against them, 

Excepting Sundar Jana, the rest of the 
appellants have been found by the Sessions 
Judge guilty of murder under Section 302, 
and this finding mainly rests upon the textr- 
mony of three ‘persons, viz. (1) Hotar 
Manick, (2) Bishoo Dass, and (8) Bindabun 
Jann, supported by certain circumstances 
attempted to be proved by other evidence 
for the-prosecution. ‘There are also on, the 
record: statements made by .some of the 
prisoners before the commifting oficer 
generally, agreeing more or less with the 
depositions of the eye-wituesses ; but one 
peculiar feature is common to all of them, 
that the person making the statement, while 
implicating some of his fellow prisoners 
carefully exculpates himeelf. Such state- 
ments cannot I think be. considered aa evi- 
dence under Section 30 of the Evidence 
Act. The Sessions .Judge has also: taken 
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the same view of the Section in question, 
yet inconsistently enough makes use of them 
against all the prisoners, because he thinks 
that the evidence of Bishun Dass, the only 
eye-witness whom he believes, ought to be 
accepted, inasmuch as it is entirely corro- 
borated by these statements. Each of these 
statements, so far as it goes, is no doubt 
evidence against the person making it, and 
their value as such I shall consider here- 
after. a 

In considering the evidence iu this cense, 
it is very important tq, bear in mind the 
circumstance that the village where the 
murder is alleged to have beéh; committed 
is divided into two factions. It is also 
important to bear in mind the fact “that, if 
we exclude the eye-witnesses, there is no 
evidence on the record to prove that the 
decreased came to hig death by foul means. 
No facts were established by the medical 
evidence to lead to this inference; and the 
persons who saw the corpse of the ®eceased 
before it was sent in for medical examinan- 
stion, do not depose to having found any 
external marks of violence on the body 
which could reasonably lead to that supposi- 
tion, These circumstances taken together 
‘wre important, because in a village divided 
vy faction, such charges, when falsely trump- 
ed up, are easily supportable by false ervi- 
dence. 

The story told by these witnesses who 
were all present when Sham Dass was 
murdered is so highly improbable that it 
cannot be believed that men in sober sense 
could have acted in the way tha prisoners 
are alleged to have acted. The place where 
the murder is alleged to have been commit- 
ted is within 30 yards from the prisoner 
‘Kartick’s house, which is surrounded by 
houses of many persons, and the time of 
the occurrence was just after dark, It is 
proved in evidence that there used to be 
music every evening in Kartick’s house, 
which*attracted a pretty large number of 
villagers to that place at that time. Yet we 
ure to believe that the prisoners who con- 
spired to murder Sham Dass, and the 
prisoner Hurry Dass in pursuance of that 
plot called him away from his house, nnd 
brought him to Kartick’s house, selected 
tunt place for carrying out their murderous 
plot. The rashness of the conspiration does 
not stop here, because, according to the 
-evidence, we find Kartick sent for his Pooro- 
hit Bishoo Dass to come to his house that 
evening, and ordered his servant Biudabun 
Jane to stay-theie at that time, although it 
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was not usual for him to remain there at 
that time. These are precisely the reasons 
given by these witnesses to account for their 
presence in the house of Kartick at the 
time of the murder. Of these’ witnesses, the 
Sessions Judge is of opinion that Bishoo 
Dass is thoroughly reliable, and he being 
Poorohit of some of the prisouers, his testi- 
mony against his jujmans is entitled to 
credit. The prisoners d-ny the fact that 
he is their Poorohit. There is one fact 
admitted by Bishoo Dass, which leuds con- 
siderable support to this denial. Bishoo 
admits that his ordinary occupation is that 
of a cook, and he is employed as such by u 
Baboo at Calcutta, Et is a well-known fact 
that a Brahmin acting as a Poorohit eand 
having jujmans would gearcely condescend 
to serve as a cook. On the whole, the story 
told by these @vitnesses is so strange and 
improbable, that I have not the slightest 
hesitation in coming to the conclusion that— 
whether the prisoners be guilty or not—they 
have not deposed to facta which occurred ia 
their presence. I would, therefore, reject 
their evideuce as utterly worthless. 

Whatever suspicious circumstances may 
have been established by other evidence 
against some of the prisoners, if we throw 
uside the direct testimony, they are uot 
sufficient for convicting the prisoners us 
persons guilty of murder. If we take the 
statements made by the prisoners before the 
Deputy Magistrate as evidence only against 
the person making them, then they do not 
amount to confesgion of guilt of murder. 
Possibly some of them may amount to other 
minor offences connected with the offence 
of murder. But we find these statements 
are inconsistent with one another, aud there- 
fore there cnunot be any doubt that all of 
them caunot be true. Therefore I do noc 
think that it would be just to convict any 
oue of the prisoners of any offence upon his 
statement alone before the Deputy Magis 
trate which statement was withdrawn 
before the Sessions Judge, and was alleged 
to have been falsely madep they having been 
induced to make them by false hopes and 
promises having been held out to them. 

I would, therefore, acquit the prisoners 
aud order their release. 

Glover, J.—I concur generally in the 
rematks of Mr. Justice Mitte. At the 
best the case ugainst the accused is very 
dubious, and we should not be justified in 
upholding the covviction. I agreesin thg 
order proposed by my colleague, 
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The 6th January 1876. 


Present: 


The Hon’ble F. B. Kemp and C. Pontifex, 
Judges. 


Dismissal of Complaini—Prosecution under 


Act XLV of 1860-s. 211. 


( Miscellaneous Case.) 
Syed Nissar Hossein, Petitioner, 
versus 
Ramgolam Singh, Opposite Purty. 
Moonshee Mohamed Yusooff for the 


Petitioner. 


Where a charge, made against a peshkar and the 
Police, was dismissed upon the statements “of persons 
examined by the Police, and without complainant’s 
witnesses being examined, the ordem of dismissal was 
held to be illegal. 

It was also held to be illegal for the Magistrate to 
sanction a piosecution under the Indian Penal Codes. 211 
against the complainant without giving bun an oppor- 
tunity to prove his chai ge, 


Kemp, J.—THuis petition was originally 
presented to a Division Bench, present 
Justices Glover and Mitter. ‘Chose lenined 
Judges thought proper to send for the record 
of the case. ‘The record has come up and 
has been laid before the Court. After 
reading the proceedings of the Assistant 
Magistrate und Magistrate of Patna, we are 
clearly of opiniou that the Assistant Magis- 
trate ought not to have dismissed the 
petitioner’s charge against Ramgolam the 
Peshkar and the Police without examining 
the witnesses adduced by the petitioner. 
On the 2nd of December 1875, the petitioner 
was examined by the Assistant Magistrate, 
nnd, at the end of his deposition, he says :— 
« My witnesses to this case are contained in 
this list A uow filed by my vakeel.” ‘These 
witnesses were not examined. The Deputy 
Magistrate appears to have dismissed the 
petitioner’s case as against Ramgolam and 
the Police after causing a local enquiry to be 
made by the Polices and the Assistant Magis- 
trate considering the statements of the 
persons who were examined by the Police 
to be evidence in the case, which they are 
not, proceeded to dismiss the petitioners 
case without examining the petitioner’s wit- 
nesses mentioned in the Issumnuveesee 
¢narked We think it was also clearly 
illegal on the part of the Assistant Magis- 
trate nud Magistrate to give sanction under 
Section 211 of the ‘Indian Penal Code 
without givinggthe petitioner an opportunity 





of adducing evidence to prove thag the 
charge which he made wds a true one. 

We therefore quash the orders of the 
Assistant Magistrate and Magistrate, direct- 
ing thut proceedings be instituted ngainst 
the petitioner under Section 211 of the 
Penal Code. 


ee 


Ihe 6th January 1876. 


Present : 


The Hofble A. G. Macpherson, F. A. Glover, 
oud Rom&sh Chander Mitter, Judges. 





Receipt of. Stolen Property—Presumptions - High 
Court's R&visional Jurisdiction. 


(Miscellaneous Case.) 


Ramjoy Kurmokar, Petitioner. 


Baboo Greeja Sunkur Muzoomdar for the 
Petitioner. 


Where stolen property is found with a person who 
admits having received it, it may be fairly presumed 
that the receipt was a dishonest one, unlesa the receiver’s 
conduct is satisfactorily explained. 

Sitting as a Court of revision, the High Court cannot 
enter into any question as to whether, on the evidence 
before it, the Lower Courts have come to a right conclu- 
sion as to the facts; but, if there is absolutely ng wevi- 
dence, the conviction may be set aside as based ona 
material error inlaw. 


Glover, J.—I po not’ think? that we should 
be justified in interfering with the order of 
the two Courts below in this case. 

That the pair of shawls formed part of 
the stolen property is fully proved; the 
receipt of them by the accused is admitted ; 
his defence is that he took them in good 
faith os a pledge, advancing on them the 
sum of Rs. 10. ° 

Now, the fact of the shawls being „stolen 
property being proved, and their receipt 
admitted, it was u fuir inference that the 
receipt was n dishonest one unless tlie 
accused’s conduct in the matter was satisfac- 
torily explained. 

The substantial ground of this appeal is, 
that his conduct has been so explained—that 
he did not purchase the shawls, but only 
adyunced Rs. 10 on them us a pawn, nud 
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that his nephew immediately produced them 
when asked to do so by the Inspector of 
Police, 

Now it seems to me that the mere fact of 
the money paid being culled an ndvance on 
pawn, and the fact of the shawls being 
immediately given up, wre not sufficient to 
explain the undoubtedly suspicious conduct 
of the accused throughout the transaction. 

Iċ is not denied that Prosonno Koomur 
Shaha, the person from whom ethe éhawls 
were obtsined, is a mun in’ poor circum- 
stauces ; indeed it is admitted that the 
necused knew that the shawls were*hot hia, 
for he (the accused) asked who, were the 
bhuddro loke who lad entrusted them to 
Prosouuo Koomarto pawn. When, therefore, 
valuable property declareg to be worth 
Rs. 125 is offered in pledge,—supposing for 
the nonce that pledge.is the right word to 
use,—for Rs. 10, uf the would-be pledger, 
notwithstanding enquiry, professes to x 
ignorant of the names of the respectable 
persons who have given him the property to 
pawn, would vot any honest pawnbroker’s 
suspicions have been nroused ? It seems 
impossible to believe that after the man 
Prosouno Koomar’s refusnl to answer the 
question ns to the ownership of the shawls, 
Ramjoy Kurmokar continued to think and to 
believe that the property had been honestly 
come by. ‘Then as to the fact of the things 
having been pawned, no doubt the word is used, 
and considerable stress was laid ou the fnot 
that the accused had a memorandum of the 
transaction.. I can find no such memorandum 
on the record, nor does the aqcused say that 
he kept auch n memorandum iu his petition of 
appenl, nor is there any mention of it in 
the Deputy Mngistrate’s judgment. ‘That 
the property wns at once given up is no 
doubt true, andthe accused is entitled to 
all the benefit of the act of his nephew ; but 
as the Deputy Magistrate pertinently 
observes, the uephew was a youth, the Police 
Inspeceor was before him, and he knew that, 
if he hesitated, a seureh which would have 
resulted in the finding of the shawls and 
the “consequent discomfiture of the shop- 
keeper would have been promptly carried 
out. 

On the whole, I do not think that the 
accused has satisfactorily explained himself 
or established the good faith of his traus- 
action with Prosonno Koomar ; and being of 
that opinion, I must hold that the order of 
the Courts below was not an improper 
one, ; 

Sitter, J.—It appears to me that, the 


decision of the Deputy Magistrate in this 
case ia erroneous in law on several points, 
and caunot therefore stand. 

The accused has been found guilty under 
Section 411 of the Indian Penal Code, nnd 
the circumstances counected with his convic- 
tion ate briefly these: While the police 
was engaged in enquiring into a theft case, 
one Prosouno Koomur Shaha, who was in 
custody of the police as a person suspected 
to have been implicuted in the theft, 
confessed to having pledged with the uppli- 
cant before us a pair of shawls for Rs, 10. 
The police officer conducting the enquiry 
thereupon went to the house of the applicant, 
who wns absent from home at that time. 
His nephew having been questioned, at once. 
produced the puir of shawls in question, and 
ulso a chick which he, the nephew, alleged 
that Prosonno Xoomar had pledged with his 
uncle in previous Assar for Rs. 34. ‘The 
police thereupon sent the npplicant, who, 
when he cams home confirmed the state- 
ments of lis nephew, as a witness in the case 
which was commenced against Prosonno 
Koomar and severn] other persons upon a 
charge of theft. The Deputy Mavistiate 
who was trying that case thought otherwise, 
aud ordered that he should be prosecuted on 
the charge of dishonestly receiving or retain- 
ing stolen property under Section 411 of 
the Indian Penul Code, aud ultimately has 
convicted him of that offence. An appeal 
was preferred against that order tothe Sessions 
Judge, who has rejected it under Section 278 
Criminal Procedure Code. The accused has 
now made thia application to this Court, on 
the ground that the 1easons given by the 
Deputy Magistrate in finding him guilty are 
erroneous iv law, and that this Court, under 
its powers of revision, should set aside the 
conviction ng ubjust and erroneous. 

Now, that the pair of shawls found in the 
house of the prisoner shortly nfter they were 
stolen, formed part of the property stolen 
is abundantly proved, and, under these 
circumstances, unless the necused satisfuc- 
torily accounted for his possession of them, 
it would not be erroneous to presume that 
he was either the thief or the receiver of 
stolen property, punishable under Section 
411 of the Jndinu Penal Code (vide Section 
114, Illustration a of the Evideuce Act). 
The defence of the accused was that they 
were pawned with him by Prosonng@Koomar? 
and in this point he was supported by the 
statement of the latter. Before the Deputy 
Magistrate could convict the prisoner uuder 


Section 411 of the Indian Penu! Code, I 
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think the Deputy Magistrate, under the 
circumstances of the case, was bound to come 
to a clear fluding upon this question, namely, 
whether they were pledged with the accused 
or not as stated by him. I do uot think 
that the Deputy Magistrate has done so. 
This is the main error which runs through- 
out ‘his decision. Then there are several 
facts assumed by him against the accused 
without nny evidence; these are the two 
main grounds upon which I think ‘his deci- 
sion is erroneous in law, and I shall now 
notice his reasons in detail in order to show 
how his judgment has been affected by 
these two material errors. 

After stating the ‘facts of the case and 


‘giving a short history of the prosecution 


ayvainat the accused, the Deputy Magistrate 
observes:— 

“ It is shown in evidence ani admitted by 
the prisoner Ramjoy Kurmokar, that Pro- 
sonno Koomar Shuha is a man of straw, a 
common duy labourer, his occupation being 
tlint of a koil, or measurer of articles of mer- 
chandise, &c.’ Now, so far as the evidence 
or the admission of the accused goes, it is 
clear that Prosonno Koomar was by profes- 
sion a fot! ; but beyond that there is nothing 
either in the evidence taken in the presence 
of the accused or in his’ admission, which 
goes to show whether Prosonno Koomar is 
a man of straw or not. In the next sen- 
tence it appears that the Deputy Magistrate 
‘thinks that the nccused received the pair of 
shawls for Rs. 10 from Piosonno Koomar. 
But he does not say here whether the Rs. 10 
were advanced as a loan upon the pledge 
of the pair of shawls or not, Then he 
‘comments upon the fact that when the pair 
of shawls were pledged, Prosonno Koomar 
‘snid he did not know the unme of the 
bhuddro loke to whom they belonged, and 
‘with reference to this circumstance he 
says :—“I need hardly observe that the 
above alone would have aroused the suspicion 
of an honest man, and he would have then 
‘and there handed- over Prosonno to the 
authorities.” Fufther on he observes :— 
“If Ramjoy were an honest man, it certainly 
would have struck him that had Prosonno 
‘Koomar honestly come by the shawl, he most 
assuredly should have kuown the man who 
‘gave it to him, and Prosonno Koomar could 
have very easily got Rs. 10 on it from any 
‘shop-ke@per, money-lender or any other man 
‘at Gonluudo Bazar. Now it is a well known 
fact i this country that the class of persons 
culled bhuddro loke are geuerally reluctant 
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by personally negotiating for a loan on the 
pledge of articles ‘belonging to them, 
Having regard to this fact, whether the 
prisoner should havé, as a prudent man, 
refused to keep the offered pledge or not, 
certainly it cannot be said that he received 
them knowing or having reason to believe 
that they are stolen property, merely because 
Prosonno Koomar said that he did not know 
who the owner was; and as to the observation 
that Proséuno Koomar could -have got 
Rs. 10 from any money-lender or shop at 
Goalungo, it is simply an assumption based 
upon no evidence. The Deputy Magistrate 
concludes: this paragraph of his judgment 
by observing that he feels no hesitation 
in stuting “that Ramjoy received the pair of 
shawls with the full understanding that it 
lind begn stolen property.” I have already 
remarked that the cireymstance adveried to 
by him does not legally lead to the conclusion 
n which he has arrived. To convict the 
prisonêr upon a circumstantial evidence like 
this, would be conviction upon no evidence. 
In the next paragraph the Deputy Magis- 
trate especially deala with the defence of 
the prigoner, and after referring to the trans- 
action of a pledge of a chiek between 
Prosonno Koomer and the accused in the 
last Assar, says :— This shows that Ramjoy 
has had dealings with Prosonno, and knows 
this man too well to mnke any distinction 
between the words sale and pawn, which to 
thieves ‘and to receivers of their stolen 
property are, I should think, synonymous 
terms.” Now the whole of this argument 
is without the slightest foundation upon any 
evidence on the record. Beyond the fact 
that in Assar Inst a chick was pledged by 
Prosonne with Ramjoy for Rs. 34, and the 
aime had not beea redeemed up to Srabun 
the following month, nothing further is 
known from the evidence in this case about 
that transaction. It may be that it wns a 
fair transaction, or it may be that that chick 
wns ‘not a stolen property. We kuow 
nothing about these facts, and yet the Deputy 
Magistrate seems here to suggest from that 
tranaaction that the apparent pledge of the 
puir of shawls for'Ra. 10 was a mere cloak 
for the sale of a valuable article for a mere 
trifle, viz, Rs. 10. But before a judicial 
officer comes to this conclusion, he should 
have some reasonable grounds upon which 
he car safely pase his opinion. Then the 
Deputy Magistrate thus continues his argu- 
ments upon this part of the case: “Be 
that as it may, Ramjoy seems to know very 
well that Prosonuo Koomar would never 
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again come for the shawls, or that if he 
would, no body would believe him as he is o 
man: of straw, and he himself (Prosonno) 
would not dare publicly avow how he bad 
come by it.” The whole of this consists of 
a series of assumptions of guilty intention on 
the part of the accused without a particle 
of evidence in support of them. “I may 
also observe,” he continues, “ that the cir- 
cumstance that Ramjoy dealt with Prdsonno, 
n common day laborer, in valuable things 
for nominal consideration at short intervals 
of time, also shows beyond a doubt the 
dishonesty of his own character.* Here 
nlso the Deputy Magistrate has tsgumed the 
dishonest character of the first transaction 
of Assar against the accused without any 
evidence, ö f 


I have now noticed nt some length almost 
all the reasons giveneby the Deputy Magis- 
trate for his opinion, and I think I hnve 
shown that they are mainly based, up®u 
eertain facts assumed by that officer and not 
proved in the case. For this reason and 
nlso for the rengon that he has not distinctly 
come to a conclusion one way or the other 
upon the question, whether the pair of shawls 
were.really pledged for Rs. 10 with the 
accused or not, I am of opinion that we 
should interfere with the decision of that 
officer, as there are material errors of law in 
it which have affected the justice of the 
conse. I would therefore quash the convic- 
tion and order the relense of the uccused. 


Macpherson, J.—The point to be decided 
seams to be,—is there on the record any evi- 
dence that Rumjoy Kurmokar (the petitioner) 
received the stolen shawl from Prosonno 
Koomar Shaba with a guilty knowledge? 
If there is nny legal evidence .of guilty 
knowledge, this Court ought not to interfere. 
For the case is not before us in appeal, but 
ling -been culled for under Section 297 of 
the Code of Criminal Procedure. And ns 
we hayeeto denl with it in the exercise of 
the High Court’s power of revision, it is 
only in the ense of material error in law or 
procedure that the decision of the Lower 
Courts onght to be disturbed. Agreeing 
with the decision in the cage of Debi Churn 
Biswas (20 W. R., Cr., p. 40), I thivk that 
sitting as a Court of revision, we cannot 
enter into any question as to whether on 
the evidence before it (so fur ns there was 
any evidence legally before it), the Lower 
Courts hava come to a right conclusion 
as to the facts. But, of course, if there be 
absolutely uo evideuce of guilty knowledge, 
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then the conviction is based on a material 
error iu law, and mny he set aside, 

The: petitioner, Ramjoy Kurmokar, has 
been convicted under Section 411 of the 
Penal Code, of receiving a shawl knowing it 
to have been stolen. 

There is evidence of the following facts: 
and except so far ns appears from these facts, 
there is no evidence whatever of guilty 
kuowledge on the part of Ramjoy. 

There is evidence— f 

I. That the shawl wns stolen, nnd 
Prosonno Koomar was concerned in the theft 
or in disposing (with guilty knowledge) of 
the stolen property ; 

IT. That the shawl was worth about 
Rs, 125, and immedintely after the theft,. 
Ramjoy received it as a pledge from Prosonu 
Koomar,, to whom he lent Ra. 10 on the secu- 
rity of the shawl ; 

HI. That Prosonno Koomar was an 
common working man employed as a weigh- 
man at Goaluuds, and that he was not n man 
of specinl substance or menns ; 

IV. That when Prosenno Koomar 
brought the shawl aud proposed to ruisa 
money by pledging it, Ramjoy enquired 
where he got it, to which Prosonno Coomar 
replied that a respectable person had given 
it to him to pledge, but that he did noe 
know the name of the respectable person ; 


V. That Ramjoy had, on a previous 
occasion (about a month before the pledge of 
the shawl), lout Re. 34 to Prosonno Koomar 
ou pledge of a gold chick weighiug about 
sicca 2-15 annas ; 


VI. That when the Police Inspector 
went to Ramjoy’s house to enquire as to the 
shawl, Ramjoy was absent, but his nephew 
was present, and produced the shawl at once 
(making no difficulty about it) when asked 
to produce it. 


It seems to me to be impossible to say that 
there is not, under heads III nnd IV, some 
evidence of guilty knowledge. ‘There cer- 
tainly was evidence which a Judge trying 
the ‘ense with na jury weuld have had to 
place before the jury. No doubt the evi- 
dence is not very strong or conclusive. Still 
as it ia evidence, nud as both the Lower 
Courts are satisfied with it, the case is not 
one in which, in my opinion, the Court ought 
to interfere under Section 297. Thete is 
hothing materially wrong in law or jn proce® 
dure in the conviction, or in the seutence 
which has been passed on the petitioner. 

Iu saying this, I am not to be supposed to 
express my concurrence ine all that the 
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Deputy Mogistrate has suid with regard to 
the evidence as to Ramjoy. 

I think we should not disturb the convic- 
tion. 


The 21st January 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Prosecution for Perjury. 
(Miscellnneous Case). : 
‘Keerut Singh, Petitioner, 
versus 
© °° Narain Passee, Opposite Party. 
| Ar, C. Gregory for the Petitiduer. 


Where the High Court sanction® a prosecution for 
perjury, itis implied that‘the proper legal procedure 
will be adopted, and the proceedings instituted in a 
Court having jurisdiction to entertain the charge. 

Glover, J—THE intention of onr order 
waa undoubtedly that a commitment (if there 
were sufficient evidence to go upon) should 
be made to a Court of Sagsion, and not that 
any officer who might be invested with first 
class powers should take up and dispose of 
the case oa trial. The Assistant Mngistrate’s 
proceedings were therefore opposed to our 
order. 

But putting this aside, our order sanction- 
ing a prosecution of course supposed sn 
proper legal procedure, and an enquily in a 
Court having jurisdiction to make it, The 
offence which we considered primd facie to 
have been committed, was committed in Cal- 
cutta, and Sections 68, 64, Code of Criminal 
Procedure, would not apply. The proper 
officer to make the preliminary enquiry and, 
if necessary, to commit would appear to he 
one of the Police Magistrates of Calcutta ; 
but it is not necessary for us to make any 
direction on this, point. 

The proceedings of the Assistant Magis- 
trate must be quashed. 

Mitter, J—I also think that the proceed- 
ings of the Assistant Magistrate must be 
qunshed. We have only sanctioned a ptose- 
cution for perjury, but the proceedings must 
be instituted in the Court having jurisdiction 
to entertain the criminal charge of perjury 
ngainst the prisoner. The Assistant. Magis- 
erate of Patna, it seems to me, has no juris- 
diction to take cognizance.of the charge-that 
has been brought against.the applicant. The 
proneedings of. the. Assistant Magistrate 
in thia caso- myst. therefore. be quashed. 


kos 


The 26th January 1876. 


Present $ l 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Conviclion— Evidence. 
(Miscellaneous Case.) 


Ali Meah and another, Petitioners, 


TErsus 


é : è- 
The Msgigtrate of Chittagong, Opposite 
t Party. 
Baboo Aukhil Chunder Sein for the 
Petisioners. 


It is irregular and illegal tg base a conviction on eyi- 
dence not recorded in the présence of the accused, but 
taken previously and merely read over to him on another 
day. Š 

Glover, J.—In this case I think we are 
bound to interfere under Section 297, Crimi- 
nal Procedure Code, on the ground that there 
has been a materint error in the judicial 
proceedings of the Mngistrate. 

It is true that the witnesses for the prose- 
cution were in Court when the accused were 
brought before it, and that the latter had the 
opportunity of cross-examinntion; but it has 
beem often ruled by this Court that it is 
irregular and illegal to base a conviction on 
evidence not recorded in the presence of the 
recused, but taken previously and merely 
read over to him on another day, and the 
renson is obvious. Supposing the charge to 
be false, the witnesses are not subjected to 
any test ; what they said on a previous ocon- 
sion, in the absence of the accused and with 
no fear of crogs-examination before their 
eyes, is tnken as true, and the accused is 
deprived of the. advantage arising from 
unexplained inconsistencies or discrepancies 
which might have occurred had the prosecu- 
tion witnesses been made to tell their story 
over agnin and in his: presence. It may be 
that in this particular case no advantage hns 
been lost to the accused, butihe has q right 
to all the safeguards which the law allows 
him. 

The order of the Magistrate must be 
quashed, and'if he thinks proper to proceed 
against the accused de novo, he must do it in 
a regular way. 
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The 26th January 1876, 
Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Admissions, 
(Miscellaneous Cage.) 


Goloke Chunder Chowdhry, „Petitioner, 


versus 5 
The Magistrate of Chittagongy Qpposite 
Party. 


+ 


Baboo Aukhil ChundereSein for the 
Petitioner. . 


Tf admissions are taket as evidence, they must be 
taken as a whole. å 
© 

Glover, J. — IN the matter of Goloke 
Chunder Chowdhry, who bas been ordered 
by the Magistrate, unde: Section 491 Code of 
Criminal Procedure, to give securities to 
keep the peace, I think we muat say that the 
order is not warranted by law. 

Putting aside the question of any personal 
action on the part of Goloke Chunder Chow- 
dhry, I find it admitted by the Magistrate 
that the provisions of the Section were not 
complied with. 

Explanation 1 Section 491 Code of 
Crimina: Procedure lays it down very clearly 
that, before a person can be bound over 
to keep the pence, there mnst be an adjudi- 
cation on evidence taken before him. 

Now the Magistrate’s proceedings show 
that no such evidence was taken. Goloke 
Chunder Chowdhry was summoned, and his 
admissions then made have been taken ng 
evidence ; but if they be so taken, they must 
clearly be taken as a whole, and the gist of 
Golokey «dmisgion was, that, although he 
was then aware that his servants had behaved 
improperly, ke did not know it before, and 
that since he had known it, he had discharged 
several of them from his service, 

There was nothing in these ndmissions 
amounting to a confession of guilt ; and as 
the Magistrate himself allows there was no 
other evidence taken, there was no compli- 
goce with the Section. 

The order, therefore, for taking security 
under Section 491 Code of Criminal Proce- 
dure was illegal, and must be set aside. 





The 3rd February 1876, 


Present: 


The Hon'ble F. B. Kemp and W. F, 


McDonell, Judges. 


Recognizances to keep the Peace—Act X of 
1872 3, 39l; 


(Miscellaneous Case.) 


_Huree Mohun Mullick, Petitioner, « 


o 


versus 
Kalinath Roy, Opposite Party. 


Baboo Gopal Lall Mitter for the Petitioner. 


A party cannot be called upon, under Act X of 1872 
B. 891, toenter into recognizances to keep the peaco 
unless the evidence points to some specific conduct or 
act on his part from which a reasonable or immediate 
inference can be drawn that he is likely to commit a 
breach of the peace, 


Kemp, J.—W =E think that in this ease the 
order of the Deputy Magistrate must be 
quashed. The Deputy Magistrate, under 
Section 391, has called upon the petitioner, 
Huree Mohun Mullick, to enter into recog- 
nizances to keep the peace to the amount of 
Rs. 1,000 for a period of one year. The re- 
coid of the case was sent for, and on referring 
to the evidence of the three witnesses upon 
whom the Deputy Magistrate relies, namely, 
the witnesses Chunder Bhoosun Gangooly, 
Gourmohun Bhuttacharjee, and Rum Rutton 
Bhattacharjee, we do not fd that that evi- 
dence points to any specifie conduct or uct 
on the part of the petitioner Hurree Mohun 
Mullick from which any reasonable or imme- 
diate inference can be drawn that he was 
likely to commit a breach of the peace. The 


order of the Deputy Magistrate is therefore 
quashed, e ™ 


The ruling in Vol. XXII, Weekly Repor- 
ter, page 79, Criminal Rulings supports this 
view, 

s © 
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The 8rd February 1876. 


Present: 


The Hon’ble F. B. Kemp and W. F. 
McDonell, Judges. 


Act X of 1872 (Cr.Pro. Code) s. 530. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Shahabad, 


Byjnath Sahoo, Petitioner, 
versus 
» Rogoonath Pershad, Opposite Party. 


Baboo Kali Kishen Seine 
for the Petitioner. 
e 


Baboo Mohesh Chunder Chowdhry 
for the Opposite Party. 


Where each of two parties claimed the same share 
of certain property, as a whole estate, neither alleging 
that the other was joint with him in any way, and the 
Magistrate, without reference to the right of possession, 
went into the question of whe was in possession, and 
Maintained the possession of the party found in pos- 
session, the High Court HLD that the case fell under 
Act X of 1872 s. 680 and saw no necessity to interfere 
with the decision. ‘ 


Kemp, J.—Tuis case has been referred 
to us by the Sessions Judge of Shahnbad, 
under the provisions of Section 295 of the 
Code, recommending that the order of the 
Joint Magistrate should be reversed, inasmuch 
as Section 580 of the Code does not apply, 
the dispute being about shares in ijmalee 
property. Before submitting the case to this 
Court the Joint Magistrate was called upon 
to explain. His explanation is briefly to 
this effect, that the property In question is 
not ijmalee; that although it has not been 
divided by metes and bounds under the 
butwarra law, the 6 annas 4 gundahs share 
has been held separate from time immemorial, 
that is to say, that both the lands and 
ryots representing>the 5 nunas 4 gundahs 
share have been separated off from the remain- 
der, and that both sides claim the 5 annas 
4 gundahs share as an undivided whole. Ido 
not think we can go behind the order of 
reference, and it is simply this, whether the 
ploperty being undivided the section applies 
@r not eit does not appear that this point 
was raised before the Magistrate in any way ; 
on the contrary, Byjnath Sahoo in hia writ- 
ten statement clearly stated that the pro- 
perty, namely éhe 5 annas 4 gundahs, had 
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been owned and held by him and his ancestors 
by virtue of purchase, and he asked to be 
maintained in possession, Rugoonath the 
opposite party, who has been maintained in 
possession by the Joint Magistrate, also 
claimed the 5 annas 4 gundabs share as 
property separated from the 16 annas. 
Each party, as already observed, claimed this 
as a whole estate, not alleging that the other 
party ‘was joint with him in any way. The 
Joint Magistryte, under the section, without 
reference to the right to possession, went 
into the question of who was in posses- 
sion. He foùnd in favour of Rugoonath, and 
maintained “him in possession. We think, 
therefore, looking to the question simply 
as referred to us by the Judge, viz, whether 
the case comeseunder Section 65380 or not, 
ihat itt does come under that section, and 
we see no necessity for interfering with the 
decision of the Joint Magistrate in the case. 





The llth February 1876. 


Present: 


Hon’ble F. A. Glover and W. F. 
McDonell, Judges. 


The 


Certificate of Administration—Act X of 1872 
&. 530. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Tirhoot. 


Musst. Anurngee Koowar, mother and 
guardian of Ramanugro Dass, Applicant, 


DETSUS 


Ramruchya Dass, Objector. 


The grant of a certificate under Act XX of 1860 
ia not sufficient proof of possession to entitle the holder 
to an order under the Criminal Procedure Code s. 580 
declaring him to be in possession. 

d 

Reference-—Mouunt Ram Churn, Dass, 
of Monzah Pootah, died in Poos 1282 F. S., 
leaving a minor son, Ramanugra Dass. In 
due course, applications were made to this 
Court, on the Civil Side, by Musst. Anuragee 
Koowar, mother of the said minor, and by 
Ramruchya Dass, disciple of the deceased 
Mohunt, for certificates under Act XX VIL 
of 1860, the mother also applying for a 
certificate under Act XL of 1858. 
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Eventually certificates were gianted to 
Musst, Anuragee Koowar and Ramruchya 
Dass, respectivly, under Act XL of 1858 and 
Act XXVII of 1860. 

Subsequently both parties filed petitions, 
together with certificates obtained by them, 
in the Court of the Assistant Magistrate of 
Mudhoobunee, claiming possession over the 
property, immoveable and moveable, left by 
the deceased Mohunt, and praying that an 
order might be issued to the Rolice'to pre- 
vent any breach of the peace’oecurring. 

On this, the Assistant Magistrate of 
Mudboobunee passed tli following @rder :— 

“Both parties cannot hold ‘tlie property. 
Both claim actually to hold the property. 
I take the Judges certificate, -granted 
under Act XXVII of 18), to be the most 
recent and direct order, and on it -pass an 
order under Section 530 Code of Criminal 
Procedure, declari® Ramruchya Dass to be 
in possession, and forbidding any distur- 
bance of possession until ousted by due 
course of law. (Police to take measures to 
prevent any disturbance.” ) 

Such order in my opinion is illegal. The 
certificate obtained by Ramruchya Dass 
simply empowers the latter to collect and 
pay debts due to and by the deceased 
Mohunt, and is in no way sufficient by itself 
to justify an order declaring him to be in 
possession of deceased’s property, and forbid- 
ding all disturbance of such possession until 
ousted by due course of law. 

I think for this reason that the order of 
the Assistant Magistrate should, be reversed, 
and that he should be directed to record a 
formal proceeding under Section 5380 Code of 
Criminal Procedure; to call upon both 
parties to adduce proof of actual possession 
of the property in dispute, and then to issue 
such orders as he may deem proper, with 
regard to the retaining of possession by 
either one or other of the parties. 

Judgment of the High Court. 

Glaver, J.—IN accordance with the 
recommendation of the Sessions Judge, 
which, we may observe, is a very proper 
one we direct the Assistant Magistrate to 
tnke proceeding, if he thinks it necessary, to 
bring the case under Section 580 Code of 
Criminal Procedure, in a regular and formal 
way. The grant of a certificate under Act 
XXVII of 1860 is not sufficient proof of 
possession, nor does it entitle the holder to 
be put into possession of any property of a 
deceased person. 
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The llth February 1876. 


Present: 


The How’ble F. A. Glover and W, F. 
McDonell, Judges. 


Sessions Trials— Amendment of Charge— 
- Magistrate and Judge. 

Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of West Burd- 
wan, 


Ramdhone Acharjee and others, Petitione: s 


Where a Magistrate gives reasons for committing a 
case for trial in a certain way, the Sessions Judge must 
either accept the charges as framed or frame others 
himself: he 1s not authorized by the Criminal Proce- 
dure Code to insist on a rediawing of the charge by 
the Magistrate, unless he specifies the charge which he 
wishes to be sent up. 


Glover, J.—By Section 446, Code of 
Crimiual Procedure, the Sessions Judge has 
full power to amend charges or to draw u p 
new ones. In the present case he las the 
Magistrate’s record before him, which must 
contain all the necessary dates, as well ag 
all other memoranda necessary for the 
framing of definite charges with specifica- 
tions of time, place and amount, such ag 
the Sessions Judge wishes to have tried. 

If the Magistrate thinks that the charges 
drawn vp by him are sufficient, and declines 
to amend them, the only way of arranging 
matters is, for the Sessions Judge to draw 
up new charges himself, upon the basis of 
the evidence already recorded. 


If, during the course of the trial, other 
facts as to dates, places or amounts are 
elucidated which seem to make those charges 
incomplete, they can be again amended 
or changed, a fresh defence being taken from 
the accused without any extra delay. 

The Magistrate, we may observe, has 
given reasons for committing the case for 
trial in the way that he has done, and the 
Sessions Judge must, we think, either accept 
the charges as framed or frame others him- 
self. ‘There is no Section of the Procedure 
Code which gives him authority.to insist 
on a redrawing of the charge by the Magis- 
trate in cases committed to the Sessions 
unless he specifies the charge which he 
wishes to be sent up, e 


—A 
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The llth February 1876, 


Present: 


The Hon’ble F. A. Glover and W. F. 
McDonell, Judges. 


Code of Criminal Procedure s. 36.—Jurisdiciton 


of High Court. 
The Queen 
VErsUS 
Sham Soonder Dass, Appellant. 


Baloo Grish Chunder Ghose for the 
Appellant. 


Where a Deputy Commissioner's order 
Act Æ of 1872 a. 86, the sanction of the Sessions Judge, 


the High Court has no jumsdiction to entertain an 


appeal from it until so stnctioned. ° 


Glover, J—UNDER Section 36 of the Code 
of Criminal Procedure, this order of the 


Officiating Deputy Commissioner of Cachar, 
being one“ of imprisonment for four years, 
ought to have been submitted for sanction to 
the Sessions Judge of his District.’ 

= We have no jurisdiction to entertain the 
appeal until the Sessions Judge has sanc- 
tioned the Deputy Commissioner’s order, and 
in this case it may very well be that no 
further appeal will be necessary. 

The record is returned to the Deputy 
Commissioner with directions to submit his 
order regarding Sham Soonder Dass to the 
Sessions Judge for sanction. The appeal 
before us is struck off the file. 


The 14th February 1876. 


Present: 
The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Code of Criminal Procedure s, 5830—Jurtsdic- 
tion of Crimmal Couri— Contested Posses- 
sion— Ezecuiton. 


(Miscellaneous Case.) 
Nobin ChundereXoondoo and another, 
Petitioners, 
versus 
Jogendronath Bhuttacharjee and another, 
Opposite Party. 


Sreenath Dass and Bungshidhur 


Baboos 
. e Sein for Petitioners. 


Baboos Bama Churn Banerjee and 
Debender Chunder Ghose for the Opposite 
Party. è 


requires, under 





The Criminal Court bas jurisdiction under Act X of 
1872 s. 530 to determine questiona of contested posses- 
sion between parties who are not in immediate possession 
of the subject-matter of dispute, but claim rent from 
tenants who actually oceupy 1t, 

The act of hel ghey peon delivering over possession 
of the dispu land to the purchaser, as part of a 
tenure sold in execution, does not take away the power 
of a Magistrate to enquire into the question of posses- 
sion between the parties under s. 580. 

Mitter, J—Own this rule coming on for 
hearing, the opposite party, who was enlled 
upon tg show cause, has not appeared. We 
have looked into the records ourselves, and 
we are satisfied that the rule ought to be 
made absolute, + © 

The Deputy Magistrate has, it appears to 
me, refused to pass any order under Section 
530 of Act X of 1872 upon two grounds : 
viz. (1), that the subject-matter of dispute 
e . Q ° ae 
is land not in the Immediate possession of the 
disputing parties, but in the occupancy of ryots 
and the dispute is with fference tothe right 
to collect rents from them; and (2), thata 
Ciķil Court peon has delivered over the 
possession of it to the second party. It has 


been now settled by more than one decision 
of this Court that the Criminal Court has 
jurisdiotion under Section 580 to determine 
questions of contested possession between 


parties who are not in immediate possession 
of the subject-matter of dispute, but claim 


to collect rent from tenants who actually 


occupy it. The Deputy Magistrate was 
therefore in error in refusing jurisdiction 
upon the first ground. As regards the, 
second ground, if it had appeared that by a 


final decree binding between the parties 


before him the question of title had been 
conclusively determined, he would have 
been justified in refusing to proceed under 
Section 530. But what appears to have 
happened was simply this, In execution 
of a rent decree, a tenure belonging to a 
party unconnected with this proceeding was 
sold and purchased by the second party. A 
peon deputed by the Execution Court, in 
which the tenure was sold, has delivergd over 
possession of the disputed land os part of 
the tenure sold to the purchaser, 1.e., 
the second party. That proceeding cannot 
prejudice the first party, and does not take 
away the power of the Deputy Magistrate 
to enquire into the diaputed question of 
possession. between parties before him under 
Section 580 of Act X of 1872. We there- 
fore think that his order is erroneous on 
both grounds ; and, making the rule absolute 
with costs, we remit the records to him to 
proceed with the case according to the 
provisions of the section quoted above. 
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The 16th February 1876. 


Present: 


The Hon’ble Loufs S. Jackson and W. F. 
McDonell, Judges. 


Summary Trials— Procedure how determined. 


Reference tothe High Court under Sec- 
tion 296 of the Code of Criminal Pro- 
cedure by the Sessions Judge of Beer- 
bhoom. 


Ram Chunder Chatterjee ® 


ti 
versus 


Kanye Laha and another, 
ad 


Whether a case is triable summarily or not, must be 
determined by the complgint, not by an estimate formed 
by the Magistrate (eg. the worth of the property 
which the accused is AE with having stolen) after 
evidence has been recorded: and such estimate canmot 
retrospectively warrant a mode of trial wich was 
originally illegal, 


Reference.—TuxE prisoners were charged 
before the Magistrate with theft and 
criminal trespass (Sections 379 and 447, 
Indian Penal Code) ; their case was tried 
summatily; and the prisoners were sen- 
tenced as follows: Kanye to three months’ 
rigorous imprisonment: and to pay a fine 
of Rs. 50, and Buckronath to one month’s 
rigorous imprisonment, _ 

The former has appealed to me, and the 
latter has made an application for a reference 
to the High Court. 

In his appeal Kanye made an affidavit, 
stating that he had had no opportunity of 
cross-examining the witnesses for the pro- 
secution ; and as the dates given in the 
Mogistrate’s register seemed to support his 
allegation, I enquired of the Magistrate if 
such was the case. He states that the wit- 
nesses for the prosecution were examined 
on the 17th before Kanye was convicted. 

Believing still however that the Magis- 
trate had made some mistake, I again 
addgessed him on the subject, quoting the 
several dates on which the parties and their 
witnesses had appeared, nnd pointing out 
that the register at least showed no such 
examination ag mentioned by him. 

In reply he states that he did re-examine 
the witnesses for prosecution in the presence 
of the accused but did not record its subs- 
tance, as the depositions on both occasions 
were the same. ; . 

It seems to me somewhat odd how tbe 
witnesses for the prosecution were ever 

fe 
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examined in the first instance in the absence 
of the accused ; but the irregularity, which 
seems to me to be fatal to the proceeding, 
lies in the omission of the Magistrate to 
record the substance of their re-eramina- 
tion, which could alone be said to be legal 
evidence against the accused. 

In cases where an appeal lies, the Magis- 
trate is (under the law) bound to record 
a judgmént, embodying the substance of the 
evidence upon which the conviction is 
founded, together with the particulars men- 
tioned in Section 227, Criminal Procedure 
Code. But here the judgment contains no 
substance of evidence whatsoever, while 
the memorandum made by the Magistrate 
(which he seems to think should not be 
revertedeto by the Appellate Court, vide his 
letter No. 46 dated 12th.instant) is not the 
substance of @ny evidence taken in presence 
of the accused, and not being so, cannot, I 
submit, be legally considered. e 

I might have dealt with the case of the 
appellant, Kanye myself by releasing him ; 
but as the case must have gone to the 
Honorable Court on another irregularity, 
affecting the applicant Buckronath, and in 
which Kanye is also interested, I have 
thought it right to submit the whole record 
to the High Court for orders. 

The second irregularity I speak of consists 
in this : ‘ 

The complainant in his petition of com- 
plaint valued his property at Rs. 100. Such 
being the cage, the Magistrate ought not 
to have tried the case summarily ; nor do I 
think that any ex post facto proceeding such 
as that taken under Section 308 (and which 
relates to the amount of compensation 
awarded to the complainant) can, as the 
Magistrate opines could, render his enquiry 
regular. 

It appears to me that the Macistrate’s 
proper course on receiving the complaint 
was to have determined the value of the 
stolen property if he desired to try it 
summarily ; or else to haye taken if up in 
the regular way. 

Looking at the above facts, it appears to 
me that the proceedings of the Magistrate 
have been from beginning ‘to end irregular, 
that they ought to be quashed, and that u 
new trial should be ordered. 


Judgment of the High Coart. 


Jackson, J.—The complainant jn this 
case charged that the property stolen wnha- 
worth 100. This took the case out of the 


category of those triable summarily, 
e 
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The evidence might fail to show that the 
property was in fact worth so much, as it 
might fail- to establish: the charge against 
the accused, or even to prove that any 
offenca had been committed, but it is the com- 
plaint which, if. it is proceeded with at all, 
must determine the mode of procedure, 

The estimate formed by the Magistrate 
could only be arrived at after the evidence 
had been recorded, 4nd could not retrospec- 
tively warrant a’mode of trial which was 
originally illegal. The proceedings are 
quashed. j 


; The 16th February 1876. 





Present: 


The Hon’ble Louis S. Jack¥on and W. F. 
McDonell, Judges. 


Summary Procedure—Act V of 1861 s. 29— 
Indian Penal Code s3. 29 & 148:-Code of 
Criminal Procedure s. 8. 


Reference to the High Court under Sec- 
tion 296 of the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Rungpore. 


The Queen 
versus 


Golam Arabee, late Head Constable, Rung- 
pore Police. 


Acts or omissions punishable under Act V of 1861 
s. 29 come within the category of ‘ offences punishable 
under any law other than the Indian Penal Code” (Code 
of Criminal Procedure s. 8), and those offences likewise 
fall within the terms of s. 148 of the same Code, 


Reference.—THE applicant, Golam Arabee, 
is a Head Constable in the Rungpore Police. 
He was, in the first instance, as it appears 
from the District Magistrate’s judgment, 
tried for wrongful restraint by Mr. Collier, 
Assistant Magistrate, who acquitted him. 
The Magistrate, however, subsequently tried 
him summarily under the Criminal Procedure 
Code, and convicted him.under Section 29 
fet V of 1861 (Police Act), sentencing him 

o two m®nths’ rigorous imprisonment under 
that Section. 

I am of opinion that the conviction is 
erroneous, and that it should be set aside, 
for the followid® reasons. Section 148, Code 


of Criminal Procedure, does not, I submit, 
apply to the delinquencies mentioned in Sec- 
tion 29 Act V of 1861 which are not 
“ offences” as contemplated in Section 148, 
Code of Criminal Procedure. They do not 
come within the scope of Section 40, Indian 
Penal Code, and J, apprehend accordingly do 
not come within the scope of Section 148, 
Code gf Criminal Procedure. On this point it 
may be observed that the word “ fine” is not 
mentioned in'sSection 29 Act V of 1861. 
Hence the summary trial of the case was 
illegal gud cunnote-stand, and the error is 
material, ag by it the accused has been 
deprived of his right of appeal. 

The terms of the Magistrate’s jadgment 
appear to show that the severe sentence pass- 
ed by him was bised upon what he terms the 
circumstances of the case, and he goes on to 
refer to what, as he o@siders the circum- 
stances were, and theu proceeds to sentence 
tite accused. In effect the sentence appears 
to me to have been passed upon a view of the 
case which has not been made out by evi- 
dence. The Magistrate himself admits that 
there is only evidence to the arrest (which 
arrest I may r:mark appears not to have 
been admitted by the applicant), and yet 
passes this severe sentence upon attendant 
circumstances. Now I consider that, before 
this can be done, it should have been proved 
beyond auy reasonable doubt and not merely 
as it were, departmentally surmised, that the 
women were kept or allowed to be kept by 
the Head Coustable for guilty purposes of 
his own, and that he in consequence neglect- 
ed to report the apprehension in question, 
if this apprehension was held to have been 
proved to have taken place. I observe 
nothing in the evidence taken by the Magis- 
trate which legally bears out this serious 
aspect of the case, and the statement of the 
applicant before the Magistrate which I have 
marked A contains no admission either of 
an arrest or of improper intimacy on his 
part with the women. : 


The punishment inflicted by the Magis- 
trate: for the alleged offence under Sec- 
tion 132 appears to me far too severe iuas- 
much as itis Í consider erroneous, and not 
warranted by law to pass u severe sentence 
in a judicial enquiry in circumstances not 
borne out by legul evidence. Further, it has 
been held by the High Court that to support 
a conviction under that section not only 
mere neglect, but deliberate and intentional 
violation of duty must be proved. Case of 
Radhoo Singh, High Court Ruling, 2nd 
March 1872. 


Criminal 


1876. ] 





Upon these grounds, I would beg to re- 
commend that the order of the District 
Magistrate should be reversed, and the 
sentence set aside. The applicant has, I 
understand, been for some months, #.e., since 
the Magistrate’s order, under suspension, 
and I think that further proceedings against 
him are not now desirable, 


The explanation of the District Magia- 
trate will be called for, and accompany this 
reference. The applicant hasbeen admitted 
to bail, pending the hearing of this case. 


+ i ò 
Judgment of the High Gourt. 


Jackson, J.—Wn think there can be no 
doubt that acts or omissions punishable 
under Section, 29 Act V® of 1861 come 
within the category of “ offences punishnble 
under any Jaw. othes than the Indian Penal 
Code,” as mentioned in Section 8 Code of 


Criminal Procedure. . ° 


That being so, those offences, in our 
opinion, likewise fall within the terms of 
Section 148 of the same Code, because the 
word “ penalty,” used in Section 29 of the 
Police Act, means the same thing as “ fine,” 
and the offence is really punishable with 
fine. It may be observed that in the 39th 
Section, the word “fine” is used as synony- 
mous with “ penalty.” 


The offence in question was therefore 
triable by summary procedure, and we are 
bound to sny that, if there be any class of 
cases in which that procedure is desirable, 
it 18 in cases where the conduct of a Police 
officer is, being enquired into by a Magis- 
trate under Sectiou 29. 

The graver charges which might have 
arisen in this case had already been tried 
and disposed of by another officer, and the 
departmental charge alone remained. 


We think the senteuce passed was not 
undaly savere. 


The Sessions Judge does not justify his 
order admitting the petitioner to bail, and 
we fre not aware of anything which 
authorized him to make such order. 


There wus excessive delay in submitting 
the ense, und this ling not been explained to 
our sntisfuction. 
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The 18th February 1876. 


Present: 


The Hon'ble Louis S. Jnckeon and W. F. 
McDonell, Judges. 


Code of Criminal Procedure as. 580 and 295 
—Jornt Sessions Judge—Jurisdiction. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Joint Sessions Judge of Jul- 
pigoree and Darjeeling. 


Shoindoo Noshyo, Agent of Joggeshur Singh, 
Plaintiff, 


VETSUS . 


Rung Lal Jhuh and others, Defendants. 


An order of a Magistrate retaining parties in posse 3- 
after due judicial 
enquiry, as required by the Code of Crimiual Proceduro 
8. 580. 


A Joint Sessions Judge has no power fo act in such 
cases under s. 295, which applies only to the Sessions 
Judge of the Division. 


kteference.—One Shoindoo Noshyo, kar- 
purdaz of Joggeshur Singh, presented a 
petition to the Deputy Commissioner of 
Julpigoree on the 16th November last, and 
stated that Rung Lall Jhah aud nine others 
were about to cut his dhan forcibly, and he 
therefore prayed the Deputy Commissioner 
under Section 18 Act V of 1861 to grunt 
him the asaistunce of a Police constable to 
prevent his paddy being cut. The Deputy 
Commissioner ou this ordered that Mr. 
Muller, a second class Deputy Magistrate, 
should proceed to the land in question, 
nnd enquire whether there was auy such 
dispute existing as was likely to causes 
breach of the peace, and as would warraut 
the request of the petitioner for a constable 
being granted. Mr. Muller, on the 19th 
November, submitted a report, stating 
that there was a quarrel likely to cause a 
breach of the pence existing between Sing- 
eshur Singh, Chattrodhari Singh, Ramuarain 
Singh and their servan®Shoindoo Noshyo 
on the one hand, and Rung Lull Jhab, 
Shakurdio, Bajavoo, Jawaboo and Goyshoo 
on the other. He further stated that the 
three lust mentioned persons were in possession 
of the laud, and crops in dispute ; that he 
had ordered the dhan not to be cut till th 
Deputy Commissioner’s orders kad been 
passed ; and that he had directed the above- 
mentioned parties to be in attenddace ut 
the Deputy Commissioner’s kutchery. On 
the sume date, the 19th November, the 
6—4 e 
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Deputy Commissioner recorded an order that 
the sbove-mentioned parties were present 
in his kutchery; that the report of Mr. 
Muller was sufficient to show that a breach 
of the peace was to be feared, nud that, under 
Section 680 Code of Criminal Procedure, 
each party was to give in on the following 
day u written statement of his claim to actual 
possession of the crops in question. Both 
parties then gave in written stutemeute, 
nud on the 221d November the Deputy 
Commissioner recorded that fromfthe writ- 
ten statements filed by the parties, 
well as ftom the local euquiry made by 
Mr. Muller, it was evident that actual pos- 
pession was admitted to be held by Brjaroo, 
*Juwaboo and other ryots, and that, under 
these citcumstancés, le would maintain the 


ryots in possession, denving the other party’ 


to enforce any right they “might have in 
the Courts, 

The Deputy Commissioner accordingly 
passed the Tollowing orders :—“ Jote Chat 
Sutmarah Talook Satmarah, Purguunnh Bada 
of this jote (Chat Satmarah) Bajarco 
Nusliyo, Juwaboo Nushyo, Goyshoo Nusliyo, 
Nodon Nushyo and Shaibullah Nushyo 
nre hereby declared to be entitled to retuin 
possession until ousted by due course of law, 
nnd Joggeshur Singh, Shingeshur Singh, 
Ram Narain Siugh, Chuttetdhari Stugh, 
Shoydu Nushyo, and all others are hereby 
forbidden to interfere with their possessiou 
until such time as they may be ousted by 
law.” 

I consider this order to be coufrary to 
law, innemuch as the question of possession 
hus not been ‘decided, as it ought to hnve 
been, in accordance with the explanation 
nunexed to Section 580 Code of Criminal 
Procedure, ou evidence taken before the 
Deputy Commissioner. Neither the Depary 
Commissioner nor Mr. Muller recorded ‘any 
evidence nt nll, and even if Mr. Muller had 
done so, his report could not have heen 
received as evidence in the case. Further, 
the enquiry madg by Mr. Muller cannot be 
regarded as n local enquiry held under Sec- 
tion 533 Code of Criminal Procedure, firstly, 
because no proceedings under Section 530 
had been commenced when he was deputed 
to make the enquiry; and secondly, because 
he is a second class, and not n firat class, 
@MLagiatrate. 

I hav called upon the Deputy Commis- 
sioner Jor uuy explanation he may wish to 
offer in the case, and he has recorded certuiu 
remarks which are dated 20th December, 
and which willbe found ou the last pugo 
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of the record. In these ‘he Deputy Commis- 
sioner states that in the written statement 
put in by the petitioners in this case, it is 
ndinitted that those whose possession the 
Deputy Commissioner has upheld, are in 
uctunl possession of the laud in dispute ; 
that the rest of the dispute ia na to title,— 
whether those admitted by both parties to 
be in, possession are 80, ns the adhiari 
projahg of the petitioners, or uot ? that the 
written slutments ate in themselves in the 
case sufficient evidence as to whe is in pos- 
session and provethis fact ; aud the Coure 
did not deem it necessury under such circum- 
stances té record further evidence on that 
pont. | 

But I find on examining the petition of 
the petitioners ®(that is, Singeehur Singh, 
&e.), dated 20th November, that they only 
udmit that the oppositegpurty are in xetual 
possession ‘of n portion of Jute Chat Sat- 
narah as their “adhinri? tevants,—that ia, 
as thet joiut cultivators—Bujaroo, Jawaboo, 
and Goyshoo cultivating the laud and pay- 
ing half the produce to petitioners iu lieu 
of rent. ‘They distinctly sny that they 
themselves cultivate a certain portion of this 
jote. Now the Deputy Commissioner, by 
hia order dated 22nd November, gave the 
ryots Bujaroo, Jawnboc, Goyslion, &e., pos- 
session of the whole jote. Whether he in- 
tended to do so or not, his order ig open 
to no other interpretation, ‘The bouuduries 
of the land in direpute are uot laid down, 
und under this order, the ryots, it would 
nppenr to me, can take possession of such 
portions of jote Chat Satmarah, ns have 
hitherto been in the undisputed possession 
of the petitioners. Hence I consider that 
the order of the Deputy Commissioner 
should be quashed, as it does the firat purty, 
Singeshur Singh and others, a considernblo 
injustice, as well as because, as I have pointed 
out in my 4th para, it ia illegal, not having 
been pussed after due judicial enquiry as 
required by the terms of Section *530 Code 
of Criminal Procedure, 


Judgment of theHigh Court. > 


McDonell, J.—The order of the Deputy 
Commnussiouer not having been passed after 
due judicial enquiry, as required by Section 
530 Crimival Procedure Code, must be 
quashed. 

We think it right fo observe that the joint 
Sessions Judge nppears to have no power 
to act in such enses under Section 295 Code 
of Criminal Procedure, which applies only 
to the Seseious Judge of the Divirion. 
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The 28th February 1876 


` Present: 


The Hor’bie F. A. Glover and W. F. 
McDonell, Judges. 


Indian Penal Code, s. 198—Onus Probandi. 
The Queen ‘ 
versus ° 


Sarjan Miya nnd others, Appellgnis. 


In a prosecution for intentionally giving false evidence 
in a judicial proceeding, under the Penal Code, a. 198, it 
is for the prosecution to show clearly that the, prisoner's 
statements were false. A 

e 


McDonell, J.—TxeE prisoners have been 
convicted of intentignally giving false evi- 
dence in a stage of judicial proceeding, 
Section 193, Indian Penal Code. Befgre 
they could be convicted of the off€nee, it 
was necessary for the prosecution to prove 
distinctly that the statements made by the 
prisoners (appellants) were false, and this 
we consider that they have failed to do. 
The prisoners asserted that a police con- 
stable had arrested two men, and let them go 
on receiving Rs. 8. The evidence adduced 
by the prosecution merely shows that the 
two men were ot arrested on a certain 
morning. Now, in fact, this is admitted by 
the prisoners, who ussert that the arrest was 
in the evening ; and, iu proof of their asser- 
tion, they have produced a number of 
witnesses, amongst others one of the men 
said to have been arrested. The Judge has, 
no doubt, discredited these witnesses, but 
we are not prepared to say they have deposed 
falsely. But without giving any decided 
opinion as to whether we hold the evidence 
for the defence to be as untrustworthy ag the 
Judge thinks, we consider that it was for 
the prosecution to show clearly: that the 
prisonérs® statements were false. We are not 
at all satisfied with the evidence of the 
vonstable ; on the first occasion he distinctly 
stated that none of the witnesses to the 
surathal knew how to write ; he afterwards, 
when it was proved that some of them could 
write, tried to explain that the reason why 
they had not sigued the surathal, was because 
he had no ink with him and could not find 
any, and that therefore he bad merely made 
them touch the pen. Taking all the cir- 
cumstances of the case into consideration, 
we set aside the order of the Sessions Judge, 
and direct the release of the prisoners. 


The J-4th March 1876. 


Present: 


The Hou’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Confession of Prisoner-Charge of 
Murder—New Trial. 


The Queen 
versus 


Sonaoollah; Appellant. 


Committed by the Magistrate, and tried by 
the Sessions Judgeof. Dacca ona charge 
of Murder.e ` 


Where a person accused of murder ggsnowledged 
having struck his victim, but repudiat@f the intention to 
murder, and the Sessions Judge accepted this acknow- 
ledgment as a plea of guilty, and omitted to record 
any farther evidence: Hep that the Judge was bound 
to accept the statement of the’ accused as a whole, if it 
was taken asa confession atall. Conviction for murder 
accordingly set aside, and new trial ordered. 


Morris, J. — IN this case the Court of 
Session has passed sentence of death, and 
the proceedings have been referred to the 
High Court under Section 287 of the Crimi- 
nul Procedure Code. 

It appears to us that the trial has been 
defective, and we annul the conviction and 
(under Section 288) order a new trinl on the 
same charge. - 

The Sessions Judge treats the case as one 
in which the prisoner has pleaded guilty to 
a charge of murder ; and on that plea hns 
convicted him of murder and sentenced him 
to death. But in truth the prisoner did not 
plead guilty unconditionally and absolutely, 
for his plen was accompanied by a statement 
which in its general effect was that, although 
he did strike his wife on the neck with a 
dao, he never intended td%kıll her ; that hav- 
ing had a dispute with his wife ns to the 
amount of money expended by him on his 
son’s marriage, he seized a dao, and struck 
her; but that he did not cut her throat after 
striking her; that they were both old people, 
aud had been married long, and had always 
lived on good terms, and it was net likely® 
he should have intended to kill her. 

The Sessions Judge did not fofmally 
record nny evidence or examine any of the 
Wituesses, but convicted the®prisoner solely 
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on his plea of guilty and the statements 
made by him before the Sessions Court and 
before the Magistrate. The Judge remarks: 
“ I am not bound to accept these confessions 
“ag a whole: but I am at liberty partly to 
“believe them and partly to reject them. 
“And I feel that I cannot but reject that 
“part of the prisoner’s statement in which 
“he says that he did not intend to kill his 
“wife.” In this the Sessions Judge is quite 
wrong. If the -Court convicts R man ex- 
clusively on his own admissions, it is bound to 
take the admissions as a whole, and is not 
entitled to pick out and act only on those 
parts which tell most against him. If the 
case is fully gone into, nnd the evidence for 
¢the’ prosecution is recorded, the matter is of 
course different. For then, the whole facts 
are before the Court, and the Judge is at 
liberty to draw such conclusions as legiti- 
mately arise from those facts. 

Iu the present instance the prisoner’s plen 
of “ guil *enannot fairly be read except in 
connection with the statement which accom- 
panied it, # e., which he made before the 
Sessions Judge: and being followed up by 
that statement, it ought to have been treated 
as practically a plen of “not guilty,” and the 
case should have been fully gone into, with 
a view to discovering, if possible, the true 
character and extent of the prisoner’s offence. 

In a note appended to his judgment, the 
Judge says: “I wish to sny that in writing 
“above, that the only direct evidence wna the 
“ prisoner’s confession, I do not intend in any 
“ way to throw any sort of slur on the strong 
“circumstantial evidence there is of the fact 
“of the killing. All I meant to sny waé 
“that the only direct evidence as to the 
“ prisoner's frame of mind and purpose at 
“ the time he committed the act, is that sup- 
“plied by his own confession.” We nre at 
a loss to know where “the strong circum- 
stantial evidence” here referred to is to be 
found. There is none whatever thnt we cau 
see on the record of the trial held by the 
Sessions Judge. Possibly the Judge may 
have had in his mind the evidence egiven 
before the Committing Magistrate. But he 
had no right whatever to treat that evidence 
as part of the grounds for the conviction of 
the prisoner. For if it was necessary to 
strengthen the cuse by having any evidence 
save that afforded by: the prisoners own 
plea ; tBat evidence should have been for- 
mally recorded : and in order to that, it was 
necessary that the witnesses should have 
been examined in the usual manner by the 
Sessions Judg® 
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Altogether the case has been disposed of 
in a most loose and irregular manner ; and 
considering the importance of the case to the 
person accused, whose. life is at stake, it 
seems to us absolutely necessary that there 
should be a new trial. 

We do not mean to say that if the prisoner 
had really pleaded guilty (i. e had fully 
admitted all the ingredients of the charge 
of murder after the Judge had taken care to 
ascertain thathe understood all that he was 
admitting), it would have been necessary for 
the Tupe to go furgher into thecase. Clearly. 
under Section 237, the plea might have been 
then 1ecotded, and the prisoner might have 
been convicted thereon. But the whole 
matter is altered when the prisoner pleads 
in such a man®r that it is any thing but 
certnin that he intends to admit fully all the 
ingredients of the chaage. Still further is 
it altered if the Sessions Judge, instead of 
aeting on the plea as directed in Section 237, 
bases Dis conviction in some degree on other 
evidence which is not duly recorded by him, 
and in fact forms no part of the record of the 


Sessions Court. 


The 15th March 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Criminal Procedure Code ss. 580 and §82— 
Possession by Jomt Manager. 


Miscellaneous Case. 


Kassim Hassim Soorty and others, 
Petitioners, 


VETSUS e a 


Abrahim Soleman and others, Opposite 
‘ Party. 


Messrs. Evans ond M. P. Gasper and 
Baboo Mohinee Mehm Roy for the Peti- 


tioners. 
Mr. Branson for the Opposite Party. 


A mookhtar holding and managing a burial ground 
for several proprietors cannot constitute himself a judge 
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is not for one who is a mookhtar or manager 
or servant to constitute himself a judge of 
the rights of the parties who have put him 
in possession and under whom he holds, and 
he cannot keep out one party, because he 
thinks that they are not doing what they 
ought to do. 

The effect of the order made by the Bench 
of Magistrates is that they find that Kassim 
Hassim Soorty is in possession of the burial 
ground as the manager of the Randir people 
only, But this is not so, for he has shown 
himself to be as ‘much the manager of the 
Kattore and Burian people as of the Randir 
people, save that he now declines to recognise 
any right in the Kattore aud Burian Soorties, 
The order of the Magistrates is thereforo ° 
quashed, and the parties are left as they were. 

This is really not a ‘ease in which any 
order can irori be made under either 
Section 580 or 682 Criminal Procedure Code, 
for the matter in dispute is eed 
for the decision of n Civil Courl” It will be 
the duty of the Police to see that no breach of 
the peace occurs, 





of their respective rights. A case in which several 
persons dispute about the proprietary right in a burial 
ground should be tried in a Civil Court, and does not 
properly come under a, 580 ur s. 582 of the Code of 
Ciiminal Procedure, 

































Macpherson, J—Tur order made by the 
Bench of Magistrates in this case ryns as 
follows: “ We therefore declare that Kassim 
“ Hassim Sooity, the manager of ‘the Randir 
“people, was in actual possession of the dis- 
“ puted burial ground when the gispute 
“occurred, and that he be retained in posses- 
“sion of the same until ousted by due course 
“of law; and that the people of Kattore and 
“ Burian be forbidden to crente any -disturb- 
“ance in future until such tifne.” 

It appears to us that this order is clearly 
wrong, und that it mug be set aside. Kassim 
Hassim Soorty is (upon the evidence put 
before the Court by him) in possession m 
the mookhtar of all the Soorties,—thaf’ is to 
say, as the mookhtar of the Randir, and the 
Kattore, and the Burian Soorties. He was 
appointed mookhtar by them all joiutly for 
the purpose of managing this burial ground ; 
and so far as the present case is coucerned, it 
matters nothing whether the Jand was or was 
not originally purchased by the Randir 
people alone, 

Kassim Hassim Soorty being the mookhtar 
of the Kattore and Burian people as well as 
of the Randir people, and being iu possession 
us such mookhtar, his possession at the time 
when the complaint was made was in law 
nud in fact just as much the possession of tha 
Kattore and Burian people as of the Randir 
people. The nature of his possession cannot 
be altered, avd is not altered, by his choosing 
to gay that from a particular date be held for 
the Randir people ouly, and not for the others 
who had joined with the Randir men in put- 
ting him in possession as their manager. 
All these persons, who have been generally 





The 16th March 1876. 


Present : 


- 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Trial by Jury— Verdict on Confessions— Confes- 
stons— Credibility of Witnesses, 


Reference to the High Court under Section 
263 of the Code of Criminal Procedure 
by the Sessions Judge of Nuddea. 


describef ‘as the Randir, the Kattore, and The Queen 
the Burian Soorties, are interested more or as 
less ig this burial ground; and a serious versus 


dispute has now arisen as to what is the 
precise ‘nature of the interests which they 
have respectively, ‘This dispute can only be 
settled in a Court of law, where the interests 
of the various parties can be ascertained and 
determined. But Kassim Hassim Soorty, 
the mannger, who has received his appoint- 
ment from the Kattore and Barian people 
just as much as fiom the Randir people, has 
no power to eject or keep out one party, 
while he supports and admits the other. It 


“ 


Wuzir Mundul and others, Prisoners, 


Baboo Biprodass Mookerjee for the Pii- 


sOners,. e 


e 

Wherever trial by jury exists, the verdict of the 
jury must be accepted, unless it is m ifestly and cer- 
tamly wrong. A verdict based on voluntary confessions 
. ° 
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1s just as good as a verdict based on the testimony of 
credible’ witnesses. It is the province of a jury to 
decide the credibility of witnesses. 


Macpherson, J.—In this case the Sessions 
Judge, disagreeing with the jury in the ver- 
dict of guilty found by them agninst the 
three prisovers, Wuzir Mundul, Hurri Ghose, 
nud Asgar Biswas, has submitted the case 
to this Court under Section 263 of the 
Criminal Procedure Code, stating that in his 
opinion the prisoners should be acquitted. 

We do not understand why the case should 
bave been submitted to the High Court: for 
if there be such a thing as trial by jury at 
all,in the.district of Nuddea, it is clear that 
* this verdict must stand. _ 

In his charge ‘to the jury, the Sessions 
Judge said : * You: will observe that there are 
two species of evidence in this case,—first, 
“ the depositions of the witnesses Satya and 
s es a secondly, the confession of 
“three o e prisoners before the Sub- 
“ Deputy Magistrate of Ranaghat. You heard 
“the witnesses subjected to a severe cross- 

_ “examination ; and it is for you to say whe- 
“ ther or not you believe them. If you think 
their statements worthy of credit, then the 
‘ prisoners’ own confessions, taken as corro- 
‘‘borative evidence, would make a very 
“strong case. But if you are of opinion 
“ that these witnesses are not to be believed, 
“then I advise you not to convict upon the 
‘‘ prisoners’ confessions merely—confessions, 
“which, as you have heard, they now 
“ retract.” 

The matter having been left to the jury 
in this manner, the jury returned a verdict 
‘of guilty. And so far ns we can see, they 
were fully justified in doing so. r 

The Sessions Judge has recorded it as 
his opinion that the jury were incompetent 
to deal with the case ; that they in fact did 
not understand the charges they were trying, 
and that the conviction eeems to have been 
based solely on the prisoners’ confessions, 
He is further of,opinion that the principal 
witnesses for the prosecution broke down 
completely, and were unworthy of credit: 
and that the witness Satya (for committing 
rape, &c., on whom the prisoners were tried) 
is a woman of loose character. 

But the Judge himself left it—and pro- 

e perly left it—to the jury to consider how 
far the8e witnesses were worthy of credit ; 
and jf was in truth the special proviuce of 
the jury to deal with that question. 

The Judgqspecially charged the jury not 
to convict the prisoners on thelr confessions 
o 


THE WEEKLY REPORTER. 


Rulings. [Vol. XXV. 





only : and we see no reason to suppose that 
they did convict on the confessions only. 
It may be that when questioned by the Judge 
as to their verdict they seemed to rely on 
the confessions chiefly. But that is no ren- 
son for supposing that they did not consider 
the evidence of the witnesses to be substanti- 
ally true: nnd there is nothing to show that 
they deemed that evidence to be false. 

If, showever, it be the case that the pri- 
aoners did ecdénfess hefore the Sub-Deputy 
Magistrate of Ranoghat aa alleged, there is 
no reagon why the Judge should object to 
their being 2onvicted on those confessions, 
or should treat the confessions as being 
merely.corroborative evidence. If there is 
no doubt about the confessions, a verdict 
based on them” is just as good as a verdict 
based on the testimony of credible witnesses. 
If the prisoners did really voluntarily con- 
fess. their confessions are the best possible 
fvidegce against them. If, on the other 
hand, they did not confess at all, or if they 
were improperly made or induced to confess, 
then their so-colled confessions ought not 
to have been admitted as evidence against 
them. The Judge himself apparently had 
no doubt as to these confessions, except from 
the fact that the prisoners when before him 
denied that they ever made any confession 
nt Ranaghat. A denial of that sort seems 
to us entitled to but little weight: for if the 
Judge attaches any credit to it, he must 
believe that the Sub-Deputy Magistrate hus 
been guilty of gross misconduct or of incapn- 
city, and has falsely or blindly recorded 
statements as voluntarily made in his pre- 
sence which were either never made at all, 
or were made under the influence of an 
existing fear. If the Sessions Judge had 
any suspicions as to the conduct of the Sub- 
Deputy Magistrate, it was his clear duty to 
have inatituted a searching inquiry into the 
citcumstances under which the confessions 
were recorded, and he was boupd to have 
rejected them wholly if not proved to be 
that which they purport to be. Asa matter 
of fact, there ia nothing whatever oa the 
record to indicate that any suspicion attaches 
to these confessions. And that the Judge 
had himself no suspicion as to them is shewn 
by his receiving them as he did without any 
special inquiry or proof. Certainly if the 
Sessions Judge thought that these confes- 
sions were not properly obtained, he has 
grievously veglected his duty. 

While considering the question of these 
confessions, we may call attention to a seri- 
ous defect in the mode in which this trial 
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has been conducted, as regards certain other 
statements which the prisoners nre snid to 
have made before the Assistant Mngistrate 
in charge of Bongong. These statements 
were rejected by the Sessions Judge, because 
they were not recorded in accordance with 
the provisions of Section 346 of the Criminal 
Procedure Code, in such manner as to render 
the 1ecord admissible in the absence of 
evidence that the prisoners made the state- 
ments recorded. The Judge mny have been 
right in holding that the statements made 
before the Assistant Magistrate of Bongong 
were not properly recorded, pnd that the 
record of them was therefore not ¢admissible 
without further proof. Butin that ¢ase the 
ordinary and natural course to pursue was 
under the last clause of Sedtion 346, to take 
evidence that the prisoners duly made the 
statements recorded. We do not understand 
why the Sessions Judge refrained from pur- 
suing this course, and it further appenrs¢to 
ua that his abstinence in this particular is 
confirmatory of the voluntary character, in 
his view, of the confessions made by the 
prisoners before the Sub-Deputy Magistrate 
of Ravaghat. For had the Judge in any 
way distrusted those confessions, ıt seems to 
us impossible that he should have neglected to 
proceed ynder Section 346 nnd take evidence 
as to the statements recorded by the Assistant 
Magistrate of Bongong. . 

The confessions tuken before the Sab- 
Deputy Magistrate of Runaghat being before 
the jury together with the evidence of the wit- 
nesses for the prosecution, there is no reason 
why we—who have to deal with the case 
as we should deal with an appeal (Section 
263 )—should set aside the verdict of the jury. 
The jury sre appointed by lnw to decide 
questions of fact: and their verdict should 
not be interfered with except when there 
has been a gross and unmistakenble mis- 
carringe of justice. In the present instance, 
the juryefound a verdict such as they were 
entitled to do on the evidence and on the 
whole case as placed before them by the 
Judge himself. That being so, there is no 
reason why we should say that they were 
wrong- When there is a patent and unques- 
tiovable failure of justice, it mny be neces- 
tary for this Court to set the verdict of a 
jury aside, in the exercise of the powers 
which the High Court has under Section 263. 
But so long as trial by jury exists, the 
verdict of the jury must be accepted and 
must stand unless it is manifestly and-cer- 
tainly wrong. 

Taking into consideration all the circum- 


stances of the case, we sentence Wuzir 
Mundul to rigorous imprisonment for fifteen 
months under Section 876 of the Indian 
Penal Code; Hurri Ghose also to rigorous 
Imprisonment for fifteen months under Sec- 
tions 876 and 109; and Asgar Biswas to 
rigorous imprisonment for nife months under 
Sections 109 and 376. The sentence upon 
each will count from the date of conviction 
by the jury. 





j The 24th March 1876. 


Present: 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hou’ble Louis S. Jackson, 
A G, Maucpherson, .C. Pontifex, and 
G. G. Morris, Judges. 


e 
Transfer of Trial— Doubts regarding Jurymen. 


In the matter of Zuhiruddin fessein and 
Others, Petitioners, 


versus 
The Queen, Opposite Party. 


Messrs. J. T. Woodroffe, Evans and C. 
Gregory, and Moonshee Mahomed You- 
suff for the Petitioners. 


Mr. C. Macrae and Baboo Juggadanund 
Mookerjee for the Opposite Party. 


Where it is for any reason desirable to transfer the 
trial of a criminal case from one District Court to 
another, the pro course is to apply to the High 
Court, in its judicial capacity, on affidavits, in the 
usual way. 

Garth, C. J—I amt happy to eay that, 
since last evening, some papers have been 
discovered, which will render any further 
discussion of this rule unnecessary. 

It aypears that, in 1869, in a case which 
in its circumstances very closely resembled 
the present, it was decided by no less than 
nine Judges of this Court, that the proper 
course was to apply to the Court, sitting in 
its judicial cnpacity, upon affidavits, in the 
nsual way; and I am extremely glad to 
find that no less distinguished n Judge than 
Mr. Justice Louis Jackson was one of the 
Judges who took part in that decision. An 
application in that case was made by My. 
Herschel, the Officiating Sessions Judge of 
Dacca, to the Registrar of this Court, sug- 
gestiug that an order should be obtained for 
the transfer of the proceedings to the High 
Court for trial, I will read‘his letter. 


28 Criminal 
“No. 484. 
From 
W. J. HersoneL, Esq, 
Offg. Sessions Judge of 
Zillah Dacca, 
To ' 


THe REGISTRAR OF THE HicH 
COURT OF :| UDICATURE AT 
Forr WILLIAN IN BENGAL. 


Dated Dacca, 11th June 1869. 


“ Sıg—I have the honor to request that 
“you will lay before the Hon’ble Judges 
“of the High Court the following circum- 
“ stnuces, aud solicit orders thereon for me. 

“ The Magistrate of Dacca has committed 
+‘ tfe four principal Armenian residents of 
this city on a charge of misapprepriating 
“a large.sum of mouey, the property of 
“ the wealthiest Armenian of acca, on his 
‘ decease. The charge is brought on be- 
“half of Government on the motion of the 
“ Eddcatiot Department, who claim the 
“ money as intended for a school, Tech- 
“nically the Government is prosecutor also 
“under Section 68. ‘The case is as import- 
“ant a case as well could occur in the eyes 
“of the educated classes of Dacca; and 
“the decision of it is naturally looked for- 
“ward to with grent interest. But it 


“ appeurs to me advisable that it should be 
“ tried at Calcutta, and not here. 

“ My jury list is very ill-adapted for such 
“ou case. 

“ It contains at present the following 
“ names :— 
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“ The whole of the Educational Depart- 
ment (the most powerful interest as you will 
“see iu Dacca) must be set aside (for the 
‘* present purpose). So must all Armenians, 
“as there is uot one of the teu who is not 
“accused or otherwise concerned in the 
“case. Of the 5 Englishmen, the additional 
“ Subordinate Judge 18 a Government ser- 
“vant, and Goverument is seeking to 
‘1ecover money lost to it, and is public pro- 
“secutor ag well, The planter is kuown 
“to be hostile to some of the accused. The 
“Government amlph nnd the other two 
“ Judg& are objectionable on the same acore 
“as the Knglish Judge. The mookhtears 
“are not of the class before whom I would 
“ wish fo see such a case as this laid, and, 
“toa large propertion of them there would 
“ be legal objections, say to two-thirds of them. 
* Of the private amlahs all but one are open 
“ to legal objection. of the pleaders many 
“gre legally barred by their engagements, 
“and those the moat tutelligent, say two- 
“ thirds of them. 

“ There remain then the following, against 
“whom there is no legal objection known 
“to me +— 


Merchants, Bankers and Agents .. 
Editors, Presta, Doctor, Prrate 
Amilah ve 





“ There is therefore not a single European 
“ to serve on the jury. There will be great 
“ difficulty also in obtaining from the 81 
“ persons left a sufficient number of furors 
“who know English. It is almost certain 


-| “ that some of those who do speak Euglish 


“will be open to objection on one side or 
“the other. The whole of the classes who 
“ habitually speak Euglish have already been 
“excluded. None of the Mahomedans do 
“ s0, and I think it very doubtful whether 
“ ont of the remainder I could get together 
“ 7 men who understand English fairly well 
“enough to listen to English evidence and 
“arguments. In a case of this kind, I 
“ think justice requires a jury which under- 
“stands Euglish. I cannot rely on the 
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“ presence in Court of any intelligent Eng- 
“lish speaking person drawn to the trial 
“by anything less than personal interest. 
“ I refer to the latter part of Section 343. 

“ I am not by any means dissatisfied with 
“the working of Native juries on the whole, 
“but the reverse ; and if the case were one 
“of a riot or other offence resting on ver- 
“ nacular evidence, and involving no further 
“strain on their judgment, I would not 
“think the fact of the acchsed being 
‘* Armenians sufficient to suggest either pre- 
“ judice or favor at the trial ; nor do think 
“it would do so in this instance. 
“though they would be quite impartial I 
“do not think a native jury of the clasa 
“ that would have to try this case could be 
“relied on to keep their Balance of judg- 
“ment in the presence of the difficulties 
“ before them. The Armenians are of a race 
“whioh Hindoos do habitually treat as 
“superior to themselves. The accused m 
“ this case are men of the highest st&nding 
“in ‘business. The evidence. all in English, 
“both oral and documentary, will be of a 
“kind such as they rarely hear of. The 
“ whole proceedings will be in the English 
“ language (necessarily). ‘Ihe arguments 
“of English Barristers will be new to them, 
“ and will be pressed on them in a way to 
“ which they are not accustomed. If the 
“‘necused be convicted they would fuirly 
“gay that they had been tried by the worst 
“jury that the law permitted, whereas I 
‘“‘ think the case is one which requires as 
“ able men to try it as the Court ean obtain. 

“ I would therefore suggest that the High 
“ Court should call the case on to its own 
“file. Neither prosecution nor defence will 
“be put to any serious inconvenience if 
‘‘ this be done, as communication is easy 
“between here and Calcutta, though only 
“ once a week. 


_Thave, &e., 
(Sd.) W.J. HERSOHEL.” 


Upon this letter being received by the 
Registrar, it appears to have been laid before 
‘the Chief Justice, Sir Barnes Peacock, who 
recorded upon it the following Minute :— 


“It appears to me that the Court ought 
“not to interfere upon the application of 
“ the Sessions Judge made by letter. 


“Tf Government (or the prosecutor, ‘if 
“the case is not prosecuted by Government), 
“or any of the accused think fit to apply 
“to the Court by motion supported by: 
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“affidavit or affirmation, tha Court will 


“ decida what ought to be done. 
“June 16, 1869. (Sd.) B Peracoox.” 


This view of the learned Chief Justice 
was concurred in by the Judges of the Court 
ng under : 


“ I agree with the Chief Justice.” 


J. P. NORMAN. 


© And I.” 
C. HOBHOUSE. 
G. Locu, 16/h June 1869. 
H. V. BAYLEY, 16ih June 1869. 


“ I agree.” . 
X D. N. Mitrer,. 


“ Seen.” . 
W. MAREBY, 162i June 1869. 
E. Jackson. 


And further it was avreedatefs I hava 
already mentioned, by my learned colleague 
Mr. Justice Louis Jackson. 


This decision having been arrived at in 
1869, it appears to us to set the matter nt 
rest, and I think that Mr. Macrne, on the 
part of Government, will feel that he canuot, 
with propriety, contest the point farther. 

(Mr. Macrae assented.) 


Jackson, J.—I wish to add a few words 
by way of explanation of what seems to be 
au inconsistency on my part. My acquies- 
cence in the course taken on that occasion 
was in this degree maiked, that while the 
other Judges had merely attuched their 
initials in token of their concurrence, I wrote 
a separate note, and that note is in these 
words : 


“I quite agree with the Chief Justice 
“that such an application could only be 
“entertained if made in the way stated 
“by him. 

“ I take the opportunity of pointing ont, 
“that it has been a verg, common practice 
** for Sessions Judges to make recommen- 
“ dations for the transfer of cases from one 
“district to another by letter, and that 
“cases have often been so removed by a 
‘mere letter based on such recommenda- 
“ trons, 


“Te may be worth considering whethe® 


“ gome tule ought not to be laid down for 
“ dealing with such applications. e 


“ The same thing also happens in respect 
“ of civil cases.” 
e 
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It would seem therefore that I not only 
concurred in that view, but considered it 
desirable that the Court should lay down a 
formal rule which should regulate the pro- 
cedure in such cases, and should be a notice 
and a guidance to Judges and Magistrates 
when tbey should think fit to muke such 
references in future. Immediately afterwards 
I left the country, and was absent for four 
or five months, during which time no one 
took any steps in the matter. The result 
was, that no formal rule was made, and this 
case nppears to have passed out of sight. 
Two years afierwards, I had the honor to 
succeed to the charge of the English Depart- 
ment, and found that, notwithstanding this 
cns6, the practice continued to be such as 
it bad formerly been, and therefore the 
course I took in this case was in strict con- 
formity, to the old practice,e which had not 
been departed from notwithstarding this 
case. I do not hesitute to say that the 
procedurtwaggested by Sir Barnes Peacock 
is the proper one, when there are parties 
concerned, but, the practice being such as 
I have stated, I considered myself justified 
in making the order which I did. 


Garth, C. J—I desire to add that I per- 
sonally do not regret that this matter has 
been thoroughly ventilated and discussed 
in open Court. 


It is extremely desirable, that the public 
should fully understand that in this country 
there is the same law for the Government 
os for the subject, and that there is not one 
course of practice for the Crown and another 
for the prisoner. 


Wherever the rights of the subject are 
concerned, it is quite right that the matter 
should bè dealt with by us in open Court 
in our judicial capacity, and that each appli- 
cation should be made, supported by affidavit 
or affirmation, in the regular way. 


In the present case the rule will be made 
absolute to set asjge the order complained 
of ; and the Crown will be at liberty, if 
so advised, to make a substantive application 
to the Court for the transfer of the case 
to some other district. 


Macpherson, J.—I concur in thinking 
that the Crown has shewn no good cause 
“egainet the rule, and that the rule should 
be made absolute. 


Pontifex, J.—I nleo agree. 
Morris, J.M also agree. 


The 28th March 1876. 


Present: 


The Hon’ble A. G. Macpherson, W. Markby, 
aud G. G. Morris, Judges. 


S. 295 Crimnal Procedure Code. 


; e Miscellaneous Case. 
e 


Mohesh Mistree and another, Petitioners. 
@ 


` 


Baboo Brojo Nath Mitter 
for the Petitiouers. 


e 
Wherera Magistrate takes up a case under s. 29h 
of the Criminal ure Code, his only proper course 
is to proceed under s. 29% and report the case to 
the High Court. 


Macpherson, J.—IT seems to us to be 
clear that this case came before the Magis- 
trate of the 24-Pergunnahs under Section 
295 of the Criminal Procedure Code, and 
that it was, in the first instance, dealt with by 
‘the Magistrate under that Section. That 
being so, his proper and only course was to 
proceed under Section 296 to report the case 
for orders to the High Court, which (under 
Section 297) might have ordered the accused 
persons to be tried, if of opinion that they 
had been improperly discharged. 


A case (re Seddya bin Satya), quoted by 
Mr. Prinsep in his latest edition of the 
Criminal Procedure Code as having been 
decided by the Bombay High Court, has 
been referred to as shewing that the Magis- 
trate was right in the course he adopted. 
But that case is not reported in the regular 
Reports of the Bombay High Conrt: nor 
have we been able to find any report of it. 
The full facts with which the Bombay Court 
hnd to deal are not before us, mjd, we are 
unable to say how far the Court may really 
have gone. The note we have of this deci- 
sion is therefore of little value: and, taking 
it as it stands, we are not prepared to agree 
with it as regards cases coming before the 
Magistrate under Section 296. 


Dealing with the matter under Sections 
294 and 297, we think there is material error 
in the Magistrate’s proceeding, and that bis 
order directing the Joint Magistrate to 
entertain “the fresh complaint now made” 
and all the subsequent proceedings ought to 
be quashed. 
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Whatever may have led to the various 
delays which have occurred in the prose- 
cution of this case since the 2lsat of July 
1876, there is no doubt that very great and 
unfortunate delays have taken place. It is, 
as n role, unfair and undesirable in every 
way to order an accused person to be tried 
over and over ngain for the same offence, 
unless under very peculiar circumstances. 
In the present instance there is yothing 
peculiar in the circumstances: fo warrant a 
third trial: and it seems to us wrong and 


improper (within the meaning of Section | 


294) that an order should be myde directing 
the prosecution to be now recommenced. 
The order of the 10th of Febrnary and 
all the subsequent proceedings nre quashed. 
@ 


The 8rdgApril 1876. 


Present: à 


The How’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Fresh Evidence. 


e 
i Miscellaneous Case. 
Noor Mahomed and others, Petitioners. 


Baboo Mohinee Mohun Roy for the 
Petitioners. 


Where a Magistrate was dissatisfied with the opinion 

expressed by a Deputy Alagistrate on the evidence 

re him, and remanded the case for fresh evidence 

on one particular point only, the Magistrate acted 

illegally, and made all his subsequent proceedings 
illegal also. 


Markby, J.—Ir seems to us that the 
present cuse is precisely similar to that in 
20 W. R., page 47, Criminal Rulings. The 
Magistrate did not, upon any further 
evidence, which was not before the Deputy 
Magistrate when he made his order of dis- 
charge, receive a fresh complaint against 
the priSoner ; but being dissatisfied with the 
‘ opinion which the Deputy Magistrate had 
formed upon the evidence before him, he 
remanded the case to the Deputy Magis:rate 
to take further evidence upon one particular 
point only,—that is, he did the very thing 
which this Court, in the case we have 
referred to, held that he had no power to 
do. Following that decision, with which 
we entirely concur, we are bound to, say that 
the order of the Magistrate was illegal, and 
that all the subsequent proceedings were 
therefore illegal also, and the convictions 
must be set uside. 


That being so, the other objection becomes 
immaterial We may say however, that 
there is no doubt that the fiist order of the 
Deputy Magistrate wns, as we have juat now 
described it, an order of discharge, und not 
an order of acquittal. 





‘The 5th April 1876. 


Present : 


‘The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Proceedings under Section 528 Criminal Pro- 
cedure Code—Iteport of Jury. 


Referense to the High Court under Sec- 
tton 296 of the Code of Criminal Pro- 
cedure by *the Officiating Magistrate of 
24-Pergunnahs. 


The Queen — 
VETSUS 


Nakori Paroee and another. 


Where, under Section 523 of the Criminal Procedure 
Code, a Magistrate receives the report of a jury, he 1 
bound to act according to the recommendation of the 
majority. When a number of jurors do not agree with 
one another in every respect, but all agree that a certain 
order passed by a Magistrate, taken as a whole, is not 
necessary, such jurors should be counted together as 
objecting to the order. 


Reference—I dave the honor, under the 
provisions of Section 296 of the Criminal 
Procedure Code, to submit for the considern- 
tion and orders of the High Court the 
papers relating to an order passed by the 
Deputy Magistrate of Satkhirah on Novem- 
ber 10th for the removal of certain obstruc- 
tions from a channel kuown as the Kuchin- 
mara Katakhal. 

It appears that on Aogust 23rd the Deputy 
Magistrate, under the provisions of Sec- 
tion 521 of the Criminal Procedure Code, 
issued an older calling dpon the appellants 
Nakori Paroee and Gopal Parore to remove 
the obstructions in question or to nppea 
within a week to show cause why they 
should not remove them. 

The appellants having objected and de- 
mavded’a jury, the Deputy Magistrate on 
Septemler 9th referred the matte» to a jury 
of seven persons of whom three were nomi- 
nated by the appellants and four®by the 
Deputy Magistrate, the president being the 
Sub-Inspecto: of Police. ® 
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The jury having met and visited the place, 
the president and two other members, on 
September 24th, reported that the obstruc- 
tions in question are a hindrance to traffic, 
and that they consequently considered the 
Deputy Magistrate’s order to be a reasonable 
one. Thiee other members of the jury dis- 
tinctly found that there is no obstruction to 
traffic, and that consequently the Deputy 
Magistrate's order was unnecessary. ‘The 
remaining member Shoshee Bhusun Roy 
reported that he did not consider it necessary 
that the obstructions in question should be 
entirely removed, but merely that the pass- 
age at present left open should be widened. 

On receiving theae’ reports the Deputy 
‘Magistrate determined to refer the matter 
again to a fresh jury and called upon the 
appellauts to nominate three members. The 
appellants having objected # the appoint- 
ment of a fresh jury and not having nomi- 
nated any members, the Deputy Magistrate 
on Novem 10th passed the order now 
submitted for the consideration and ordera of 
the High Court. 


It appears to me that this order is illegal, 
because the Deputy Magistrate was bound 
to accept the finding of the jury. If, as was 
apparently the case, no definite finding was 
implied in the reports furnished by the 
various members, the Deputy Magistrate 
should, I think, have called upon them to say 
definitely whether they considered his order 
to be reasonable ns it stood or with any 
modification which they were prepared to 
recommend. I do not find that he was 
authorized by avy provision in the law to 
order the appointment of a fresh jury, or 
having done so, to act as if the appellants 
had in the first instance failed to nominnte 
jurors. A jory has met and has not found 
the original order of the Magistrate to be 
reasonnble and proper, and therefore, as it 
seems to me, the Deputy Magistrate was not 
justified in repeating or enforcing the said 
order. 


When the case “first came before me I 
expressed the opinion that the Deputy 
Magistrate’s order was illegal, but postponed 
taking any action regarding it in the hope 
that the appellants would take such action 
ns might enable the Deputy Magistrate, 
without veglecting due consideration for the 
public safety and convenience, to withdraw 
his order. This however bas not proved to 
be the Buse, and I am therefore compelled to 
submit the case for the consideration of the 
High Court. © 
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Judgment of the High Court. 


Glover, J—By Section 523 Code of 
Criminal Procedure, the Deputy Magistrate 
was bound to be guided by the decision of 
the jury, which decision was to be accord- 
ing to the opinion of the majority. 

Now the jury*were seven in number. 
Three of them considered that there was no 
obstruction ; a fourth, that all that was 
required was, a slight widening of the 
channel, and that there was no necessity for 
carrying out in its entirety the Deputy 
Magistr@te’s order fôr the removal of the so- 
called obstruttion. 

This proposed modification of the Deputy 
Magistrate’s order by the fourth juryman 
does not’ appena to have been neccepted 
(Section 526) by the Deputy Magistrate, so 
the result was that to four out of the seven 
jurors the Deputy Magiftrate’s order did not 
segm reasonable or proper; and, under such 
circumatances, we are of opinion that the 
Deputy Magistrate had no authority to pro- 
ceed with the enforcement of his original 
order to remove the obstructions. 


a 


The 10th Apri! 1876. 


Present: 


The Hon'ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Recall of Witnesses—Second cross-examination— 
Right of Accused. 


(Miscellaneous Case. ) 


Nobin Chand Banerjee and another, 
Petitioners. 


Baboo Mohinee Mohun Roy fox, the 
Petitioners. 


e 
In a warrant case, the accused is entitled to recall 
and cross-examine prosecution witnesses, ab ex- 
pressly provided by s. 218 Criminal Procedure Code ; 
and in a case in which this right was refused by the 
Magistrate, and a good portion of the imprisonment 
ordered had been suffered, the High Court refused to 

order a new trial as recorded on order of acquittal. 


Markby, J.—In this case, after a com- 
plaint had been made and certain witnesses 


1876.] 
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had been examined and cross-examined, 
a charge was drawn up by the Magistrate, 
under Section 842 of the Indian Penal 
Code. This is what is called a warrant 
cage, and the procedure relating to that class 
of cases ought to have been observed, 


The charge was drawnsup on the Ist 
March, and the inquiry was adjourned until 
the 6th. It ‘was again further adjourned 
. until the 17th, and finally decided or the 
21st. Qn the 3rd March, fhe prisoners 
put in a formal application asking that the 
Witnesses for the prosecution - should be 


“recalled, in order that they might be cross.’ 


examined, 


The Magistrate refused that application 
on the ground that previous*to tlie charge 
being drawn up, the witnesses had already 
been cross-examined @ther by the accused 
themselves or the vakeels who represented 
them ; and he considered that the accused 
were not entitled to a secoud cross-exami- 
nation. 


That refusal was contrary to the express 
words of the Code of Criminal Procedare, 
Section 218, and contrary also to the 
ruling of this Court reported in 17 W. R., 
p. 51. The consequence is that both the 
petitioners Brojo Lall Biswas and Nobin 
Chand Banerjee have been convicted avd 
have suffered imprisonment for eleven days 
without having had that protection which 
the law has provided for them in cases 
where they are put upon their trial. 


Under these circumstances, we consider 
it quite impossible that the conviction can 
be supported. 


And we also think that,in this case, 
we ought not to direct any further inquiry. 
The maximum punishment which was 
awarded in this case to the accused Nobin 
Chand Banerjee was 21 days, of which, 
as I hive already said, he has suffered 
11 days. The other Brojo Lall Biswas 
was guiy ordered to be imprisoned for 
14 duya, of which, under these irregular 
proceedings, he has suffered imprisonment 
for 11 days. 


Under these circumstances, and looking 
to the fact that probably the whole trial 
would have to be commenced de novo, we 
thiuk we ought not to direct further proceed- 
ings, but that we ought to order a verdict 
of acquittal to be entered in the case of 
both these petitioners, 
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The 19th April 1876. 


Present : 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Prosecution for False Charge. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Magistrate of Beerbhoom. 


Ram Runjun Bhandari 


versus - 


Madhub Ghose, 


The sanction of a Court to a prosecution for a false 
charge is necessary when the offence hag geen com- 
mitted before such Court, and not otherwise; and a 
Judicial finding of the falsehood of a charge 18 not in- 
dispensable to such a prosecution. 


Circular Order No. 19 of 1868 refers only to pro- 
secutions under s. 211 Indian Penal Code, 


Reference.—On the 11th February 1876, 
one Madhub Ghose laid an information in 
the Police office, charging one Ram Runjun 
Bhandari with theft. ‘she reeult of the Police 
enquiry held thereon, showing the charge to 
be fulse, the Magistrate of the district, on 
the 31st March, ordered the charge to be 
entered in the Crime Register as a false one; 
on 21st February 1876, the accused person, 
Ram Runjun, having applied to the Magis- 
trate for permission to prosecute the 
complainant Madhub for bringing n false 
charge, permission was, on view of the 
Police report, in the first instance granted 
to prosecute under Section 182 Indian 
Penal Code, which was subsequently, under 
Section 470 Criminnl Procedure Code, 
amended to Section 211 Indian Penal Code, 
and the case made over fof*trial to Deputy 
Magistiate Baboo Gour Dass Bysack, who 
dismissed it under Section 147 Code of 
Criminal Procedure, ou the ground that “no 
sanction can be given for a prosecution of 
the false complaint, unless or until the com- 
plaint has been found judicially to be false.” 
In his explanation dated 8rd Aprib 1876, 
submitted herewith, and also in his judg- 
ment in the case under notice, the Députy 
Magistrate quotes an order of the District 
Judge in Criminal Appeal @ase No. 4 of 
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1876, which he conceives bars any prosecu- 
tion under Section 211, Indian Pennl Code, 
prior to a judicial finding on the original 
complaint, and refers to High Court Circular 
No. 19 of 21st July 1863, in support of 
this view, 

I consider that the Deputy Magistrate is 
in error on the following points :— 

(a.) In basing his dismissal of the charge 
in this onse on the order of the District 
Judge in appenl case No. 4 of 1876, which 
differed from the case under notice in being 
a direct prosecution by the Magistrate, on 


his own motion, under Section 142 Criminal |. 


Procedure Code, and in the circumstance 
that the accused had protested against the 
proceedings of the Police, and svught a 
trial of his own eharge, features gbsent from 
this case which has been instituted by the 
person said to have beer falsely accused, 
` and in which no trial has been sought, or 
protest made, by the accused. 

(b).““eboterpreting High Court Circular 
No. 19 to rule “that no false charge can 
be tried without some previous judicial 
enquiry or trial into the original charge,” as 
stated by him in his explanation ; the words 
of the Circular, “such sanction,” though it 
may be accorded “at any time” should not 
ordinarily be granted uutil the proceedings 
based on the complaint have been concluded 
in favor of the * accused person,” distinctly 
ruling that the sanction may be granted at 
any time and making no mention of judicial 
enquiry or trial.” 

(e.) In making his disinclination to en- 
courage charges of this nature, or his views 
of their expediency, a ground for dismissing 
tle charge after it had received the sanction 
of the Magistrate of the District (vide the 
following sentence of his judgment), “ I am 
disinclined to encourage the bringing of 
charges of fulse complaints,” &c. 

As the order of the Deputy Magistrate 
is, in my opinion, based on an erroneous 
interpretation of High Court Circular No. 19 
of 1863, and is calculated to encourage 
fulse complaints; I consider that it should 
be reversed ; but as the following words of 
Section 468 Act X of 1872, with reference 
to complaints of offences under Section 211, 
Indian Penal Code, “When such offence 
is committed before or sgainst a Criminal 
Court,” appear to indicate an antecedent 
judiciad proceeding of some kind as an 
essential ingredient of such offence, I beg, 
at the same time to solicit the instractions 
of the Court regarding the procedure to be 


fulse charges before Police officers, which 
they subseqnenly neglect or decline to pro- 
ceed with in a Court of Justice, the High 
Court having ruled in the case of Ruffe 
Mohamed v. Abbas Khan (8 W. R, C. 
R., 67), that false charges laid before Police 
officers are offences falling under Section 
211 Indian Penal Code, not under Section 
182 Indian Penal Code (vide also para. 5, 
No.. 1155, of the 18th December 1865, 
fiom Regi$trar High Court, Calcutta, R. C. 
C. R. Vol I, p. 7). 


‘J udgment of the High Court. 


Mitter, J.—We agree with the Magistrate 

of Beerbhoom, who has mnde this reference, 
in thinking thgt the ground upon which the 
Deputy Magistrate, Baboo Gour Dass Bysack, 
dismissed the complaint in this case under 
Section 147 Criminal Procedure Code, is 
rroneous in law. The original charge of 
theft brought by the defendant against the 
complainant was not made before a Criminal 
Court, but a Police officer. Therefore no 
sanction under Section 468 of Act X of 
1872 was necessary to entitle the complain- 
ant in this case to prosecute the defendant 
under the provisions of Secton 211 Indian 
Penal Code. Section 468 of the Criminal 
Procedure Code provides that complaints of 
offences described in it (a churge under 
Section 211 Penal Code is one of these 
offences) when they are “committed before 
or against a Civil or Criminal Court,” shall 
not be entertained without the sanction 
mentioned in it. This Section does uot 
preclude prosecution of offences referred to 
in it withont any snch sanction whenever 
these offences are committed not “before or 
against a Civil or Criminal Court.” 


The Deputy Magistrate, in support of the 
view of the law which he has taken in 
this case, quotes the Circular Order No. 19 
of 1863 of this Court. The Cirenlar Order 
in question is inapplicuble to this cd&e? becan-e 
it refers to prosecutions under Section 211 
Irfdian Penal Code, when the sanction con- 
templated in Sectiou 468 Criminal Procedure 
Code is necessary. We think therefere the 
order of the Deputy Magistrate, dismissing 
the complaint under Section 147 of the 
Criminnl Procedure Code, is erroneous in 
law, and, for the reasons given by the 
Magistrute, we also think that we should 
set it aside, and direct the Deputy Mngis- 
trnte to proceed with the investigation of 
the complaint brought against the defendaut 


followed in tĦe prosecution of persons laying | under Section 211 Iudian Penal Code. 


Criminal 
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The 24th April 1876. 


Present : 


The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Proceeding on Complaint froma Civil Court. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure, 
by the Sessions Judge of Bhaugulpore. 


The Queen 


versus” . è 
me 


Thakoor Ram. l 


Where a Sessions Judge directed a Magistrate to make 
an enquiry into the matter of some complaints made by 
a Moonsiff against certain persona, Pand the Magistrate 
recorded the opinion that there was evidenc enough 
to incriminate one of the accused, but dismissed he 
complaint against him Wcause the complaint made 
against him had not been explicit, HELD that the Magis- 
trate was wrong to have discharged the accused, ang 
ought to have drawn up a charge against him. e 


Reference.—TueE Mugistrate of Bhaugul- 
pore has requested me to refer, for the orders 
of the Court, an order passed by me under 
Section 29 Act XI of 1874, directing him 
to inquire into certain offences, of which in 
hig opinion certain persons were guilty, 
but regarding which he considered he was 
incapable of making an inquiry, because the 
Moonsiff who made the complaint had not 
epecially charged them with these offences. 

My order of February 21st Inys down 
what in my opinion is the duty of the 
Magistrate on complaints being made by 
Civil Courts, 

The Moonsiff’s complaint was that some of 
the accused had committed offences under 
Sections 193, 196, 463, and “471. Other 
Sections of the Indiau Penal Code were also 
specified as applying to others. 

The Magistrate, although he admits that 
“the evidence is ample to show that 
Thakoor Ram has committed an offence 
under Se€tion 206, and perhaps under other 
Sections of the Code,” and thongh he comes 
ton finding that ‘ taking the case generally 
ng it stands, I must record an opinion that the 
conduct of the accused has been criminal,” 
still discharges them. 

It appeared to me that coming to this 
finding, he was bound to inquire into the 
matter, and convict aud punish, or else commit 
the accused with regard to such offences as he 
found were proved against him. 

The Magistrate in making the reference 
seems to think that thongh the sanction to 
prosecute (Section 470 Code of Criminal 
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Procedure) may be general, the complaint 
under Section 471 must be explicit. 

The very circumstances under which it is 
made would necessarily tend to make it more 
explicit, but still the matter being one sent 
for inquiry, a Magistrate in dealing with the 
matter ig no more tied down to nny parti- 
cular charge than he is in any other case 
which comes before him, but must satisfy 
himself what offence has been committed, 
and by whom, and mny send to the Sessions 
or dispose of it himself, according to the 
nature of the offence he finds proved. 


Judgment of the High Court. 


Markby, J.—The Magistrate has reco ged 
that the evidence before him was ample to 
show thateThakoor Ram has committed an 
offence under Section 206 of the Indian Penal 
Code, and perfaps under other Sections, 
Under these circumstances it was quite 
wroug to discharge Thakoor Ram, and we 
enn see nothing in the law WOM required 
the Magistrate to do go, 

Under Section 297, we order n charge to 
be drawn up against Thakoor Ram upon 
such Sections of the Penal Code as the 
Magistrate thinks the evidence will support, 
and Thakoor Ram will be put upon his trial 
upon that charge in the manuer pointed out 
in the Procedure Code. 


The 25th April 1876. 


Present : 


Hon'ble A. G. Macpherson and (i. 
Morris, Judges. 


Custody of Minor. 

Tn the matter of 
Koolsum Bibee, Petitioner, 
VETSUS 
Sheik Edoo, Opposite Party. 
Mr, M. Ghose for the Petitioner. 


A father having applied to a CTiminal Court ior the 
custody of his child, who was eleven yenrs old and bad 
always lived with the mother, and the Court having 
cansed the child to be delivered up to the father, 1BLD 
that the Couit was in the wiong, the question berug 
one that ought to be decided in the Civil Court. 


Macpherson, J.—It appears to us that 
this is a purely civil matter, the question 
being as to the right to the cust@y of a 
minor. It ought to have been dealt. with 
under Act IX of 1861 by the Civil Court, 
nod the Deputy Magistrate ought not to 
huve interfered. The Depus Magistiate 
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really had no jurisdiction to make an order 
that the child who was eleven years old and 
who was (and had for several years been) 
living with his mother should be delivered 
up in Court to the father, The child hav- 
ing been delivered up onder that order, aud 
having subsequently found bis way back to 
the mother, we do not see that a criminal 
charge will lie against her, for abducting 
the child. 

The proceedings are quashed. ‘The father 
may institute such proceedings as he may 
be advised in the Civil Court under Act IX 
of 1861. 


° The 28th April 1876. 


Present k 


The Hon'ble W. Ainslieeand Romesh 
Chunder Mitter, Judges, 


Waggict of Guilty —-Eye- Witness, 


Reference to the High Court under Section 
263 of the Codeof Criminal Procedure 
by the Sessions Judge of Patna. 


The Queen 


versus 
Gokool Kahar, Prisoner. 


Where a jury found an accused person guilty of mur- 
dex, but refused to convict him because there had been 
no eye-witness of his crime. and on a second charge 
from the Judge refused to find him guilty at all, HELD 
by the High Court, to whom the case was referred, that 
the Judge ougat to have explained to the jury that the 
_ testimony of eye-wıtnesses was not n to the 
establishment of ‘a charge of murder, and that the jury, 
if they had no doubtof the guilt of the accused, were 
bound to give effect to the conclusion at which they had 
ariived. 





Ainslie, .J.—TueE accused, Gokool Kabar, 
stands charged with the murder of one 
Bundhoo Hajjam. The trial wag held by 
the Judge of Patna, with the aid of a jury. 
At the conclusion of the trial, the jury, on 
being called upon to deliver their verdict, 
returned answer that they found the charge 
proved by the idence of the witnesses, 
but as there were no eye-witnesses of the 
murder, they could not convict the accused, 
The Judge records that he requested the 
jury to state distinctly whether they found 
the acoused to be guilty or not guilty, and 
the foreman said that they unanimously 
found eccnsed to be not guilty. Thereon, 
the Judge referred the case to this Court 
undef Section 263, Criminal Procedure 
Code. 

Ou perusi the evidence, we are of opini- 
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ou that the charge of murder is completely 
established. We do not act upon the later 
confession of the accused made on 2nd 
February 1876, as it appears to us that his 


object in making the statement theu recorded 
(a statement which, if believed, would meke 
it necessary to pass sentence of death) wus 
to make it appear that he was only acting at 
the instigation of another person. The 
accused probably thought that this would be 
taken as a mitigation of his offence. 

We think the Judge might properly have 
explaiged to the jery that the law does not 
require theé a charge of murder should be 
proved b} the testimony of one or more eye- 
witnesses, and that it was for them to deter- 
mine, without reference to any such supposed 
tule, whether, dh the evidence before them, 
there was any 1easonable doubt of the 
prisoner being the pefson who caused the 
denth of the accused, and that if they had 
fio sugh reasonable doubt, they were bound 
to give effect to the conclusion at which they 
had (very properly as it seems to us) arrived 
in the first instance that the charge was 
proved. 

We convict Gokool Kahar of the charge 
of murder, aud sentence him to be transport- 
ed for life. 


ah 





The 2nd May 1876. 


Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble C. Pontifex, Judge. 


Confession before Police Officer-—Irregularity 
in Proceedings—Court of Reviston — Evi- 
dence irrespective of Confession. 


Judgment paseed on the 10th Aprit 1876, 
disposing of the question of law in the 
above case. 


The Queen 
versus 
Hurrybole Chunder Ghose, Prisontr. 


Messrs. J. P. Kennedy and T. D. Ingran 
for the Crown. 


Messrs. W. J dekon ma R Alien 
for the Prisoner. 


Re 


The piovision, that a confession made by a prisonel 
to a Police oficer is imadmissible as evidence agains 
him, applies to confessions made to the higher officer: 
of police, to wit, a Deputy Commissioner of Police ır 
Calcutta. 

S. 167 of the Indian Evidence Act applies to ormi. 
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nal as wellascivil cases: and it is for the Court of 
Sessions to decide whether there is evidence enough, 
epart from any irregularity, to convict an accused 
person. e 

In the case of Queen v, Hurrybole Chunder Ghose, 
HELD that there was evidence enough to convict the 
accused irrespectively of the confession improperly 
taken m evidence, 


Garth, C.J.—Inm this case the prisoner 
Hurrybole Chunder Ghose was tiigd and 
convicted at the February Sessions of the 
High Court, for using certain forged docu- 
ments, und sentenced to 10 years’ transpor- 
tution. ° , ó 

At the trial hefore Mr. Justice Macpher- 
son, it was proposed on the part’of the pro- 
secution to put in a confession made by the 
prisoner. The confession was madé in the 
first instance to two polifemen, and taken 
down in writing, and the prisoner was then 
brought before theeDeputy Commissioner of 
Police, Mr. Lambert, at the Police office of 
Calcutta, where he again affirmed the fruth? of 
his former statement to Mr. Lambert. Mr, 
Lambert, in his capacity of a Magistrate, 
received and attested the statement, 

Upon this confession beiug tendered in 
evidence, it was objected to by the prisoner’s 
Counsel, upon the ground that it was a con- 
fession made by the prisoner to a Police 
officer, and therefore not admissible by rea- 
bon of the 25th Section of the Evidence 
Act (I of 1871.) 

In answer to this objection, it was urged 
on part of the prosecution :— 

1sé.—That Mr. Lambert was not a Police 
officer within the meaning of the Section. 

2nd.— That if he were, the statement was 
made to him as a Magistrate and not as a 
Police officer, and that the 26th Section 
was intended to qualify the 25th, so as to 
make a statement even to the Police officer 
ndmissible, if made in the presence of a 
Mocistrate. 

The learned Judge nt the'trial admitted 
the evigence, and declined to reserve the 
point’; but the Advocate-General having 
since given a certificate under Section 25 of 


thaLetters Patent of the High Court that |* 


the point was a proper one to be considered, 
is hhs been brought before this Court for 
review, and has been well and fully argued 
before us. 

It was urged by Mr. Jackson for the pri- 
soner, that the terms of Section 25 are im- 
perative ; that a confession made to a Police 
officer, under any circumstances, is not 
admissible in evidence ngaiust him, and that 
the 26th Section is not imtended to qualify 
the 25th, but means that no confession made 


. 


b 


by a prisoner in custody to any person (other 
than a Police officer) shall be admissible, 
unless made in the presence of a Magistrate, 
I am of opinion that this is the true meaning 
of the ‘25th Section, Its humane object 
is to prevent confessions obtained from ac- 
oused persons through any undue influence, 
being received as evidence agninst them, 
It is an enactment to which the Court should 
give the fullest effect, and I see no sufficient 
reason for reading the 26th Section go as to 
qualify the plain meaning of the 25th. 

But then comes the question, whether Mr. 
Lambert was a Police officer within the 
meaning of Section 25. 


It was argued, and with some force sthag 
the term Police officer did not mean n 
Deputy” Commissioner of Police; that it 
comprised only that class of persons wlio 
are culled in the Bengal Police Act (Act 
IV of 1868) ‘‘ Members of the Police Force,” 
and that the object of the Ev Act was 
not to prevent a gentleman iu Mr. Lamberts 
position from taking a confession, but only 
ordinary members of the Police Force, who 
are personally nnd coustantly engaged in the 
detection of crime and the apprehension of 
offenders. 

There is no doubt that looking nt the 
various Sections of Act IV of 1868, Benenl 
Council, the Deputy Commissioner of Police 
is not a member of the Police Force within 
the meaning of that Act; and, moreover, on 
looking back to the Police Act of 1861, it 
will be found that the term “ Police Officer ” 
as used in that Act has generally the same 
meaning as a “ Member of the Police Foree ? 
in the Act of 1868 ; but in construing the 
25th Section of the Evidence Act of 1872, 
I consider that the term ‘* Police Officer ” 
should be read not in any strict technical 
sense, but according to its more comprehen- 
sive and popular meaning. 

In common parluuce, and amongst the 
generality of people, the Commissioner and 
Deputy Commissioner of Police are under- 
stond to be officers af Police, or in other 
words “ Police Officers ” quite as much as 
the more ordinary members of the force ; 
and although in the case of a gentleman in 
Mr. Lambert’s position there would not 
be of course the same danger of a confession 
being extorted from prisoner by an 
undue means, there is no doubt that Me. 
Lambert’s official character, nnd the very 
place where he sits as Deputy Sommis- 
sioner, is not without its horrors in the eyes 
of an accused person; anda think it better 
in covstruing a Section, such as the 2pth 
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which was intended as a wholesome protec- 
tion to the accused, to construe it in its 
widest and most popular signification. 

I am of opinion, therefore, that the con- 
fession made by the prisoner in this case 
ought not to have been admitted at the 
trial. 

But then comes the farther very impor- 
tant question, what should be the effect of 
this improper admission of evidence on the 
proceedings. ; 

The 167th Section of the Evidence Act 
provides “that the improper admission of 
evidence shall not be ground of itself for 
the reversal of any decision in any cuse, if 
it ghall appear to the Court before which 
*such objection is 1aised, that independently 
of the evidence objected to and admitted 
there was sufficient evidence to justify the 
decision,” and I was certainfy disposed to 
think, before hearing Mr. Jackson’s argu- 
ment, note that this Section applied to 
criminal as well as civil cases, but that the 
Court which had to determine whether 
independently of the evidence objected to 
there were sufficient materials to justify a 
conviction, was the Court below, before 
which the case was originally tried ; and upon 
this assumption my learned colleague and 
I consulted Mr. Justice Macpherson, who 
certified that there was ample evidence io 
the Court below, independently of the nd- 
mission, to justify the conviction in this 
cuse. 

Mr. Jackson, however, desired to be heard 
upon the effect of Section 167, and he has 
urged upon us— 

1st.—That the Section does not apply at 
all to criminal cases; and 

Qnd.—That if it does, the Court to deter- 
mine whether the conviction ought to stand 
is not the Court which tried the case, but 
the Court before whom the point of the 
admissibility of the evidence was argued. 

Mr. Jackson insisted that the word deei- 
sion used in Section 167 was one inappli- 
cable to a criminal qgse tried on the Original 
Side of this Court, and that it never could 
have been intended by the Legislature that 
n case triuble by ajury, und of the facts of 
which a jury aloue are the proper judges, 
should be virtually retried by any Court, 
not consisting of a jury; and in aid of his 
argument he cited the case of Regina v. 
Nourojee*Dada Bhai (IX Bombay L. R., 
p. 3589. 

I am unable, however, to discover any 
sufficient reasqg why the 167th Section of 
the Evidonce Act should not apply to cri- 


minal as well as civil cases. It is perfectly 
true, that the word decision is more gener- 
ally used as npplicable te civil proceedings, 
but it is by no meang inappropriate to 
criminnl cases; and if it was the intention 
of the Legislature to use an expression 
which would apply equally to civil as to 
criminal proceedings, there is probably no 
other word which wonld have answered 
their purpose better. Many other provisions 
of the Evidente Act apply equally to all 
judicial inquiries, nad if the nature of the 
mischief which the Section was intended 
to remedy ig. considered, there is at lenst as 
much reasén why it should apply to criminal 
ns to civil proceedings. The Court have 
no power in acriminal case to order 2 new 
trial, and if in en@h instance, where evidence 
is improperly admitted or rejected, the con- 
viction is to be quashed#@a lamentable failure 
of justice would often be the consequence. 

1 am of opinion, therefore, that Section 
167 does apply to criminal cnses : but upon 
consideration I think that the Court men- 
tioned in that Section which is to decide 
upon the sufficiency of the evidence to sup- 
port the conviction is the Court of Review 
and not the Court below. 

The point is certainly raised, properly 
speaking, in the Court below, but it is both 
raised and argued in the Court of Appeal ; 
and we think that the proper course of pro- 
ceeding is for the Court of Appeal to decide 
upon the onse, upon being informed from-thie 
Judge’s notes, and, if necessary, by the 
Judge himself of the evidence adduced at 
the trial. 

Apart, however, from the Section 167 
of the Evidence Act, I think that, under 
Section 26 of the Letters Patent by virtue 
of which this case has been submitted to 
us for review, we have a right either to 
quash or to confirm the conviction a8 we 
think proper. The Section ennbles the Court 
after deciding upon the point resgrved or 
certified to pass such judgment or Sentence 
ng it may think right. If, therefore, upon 
1eviewing the whole case, we are of opigion 
that upon the evidence properly received, 
there is sufficient ground to convict’ the 
prisoner, we consider that we ought to allow 
the conviction to stand. 

In the present case, therefare, we have 
obtained copies of the Judge’s notes at the 
trial, nnd have also obtained further informa- 
tion from the Judge as to what perucniar por- 
tion of the evidence applied to the prisoner, 
Hurrybole Chunder Ghose, and we nre now 
prepared to hear the case argued upon its 
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merite, as to whether there is sufficient evi- 
dence apart from that improperly admitted to 
support the conviction. 


Pontifex, J.—I also am of opinion that the 
confession made by the prisoner in Mr, 
Lambert’s presence onght not to have been 
admitted at the trial. 


Without going so far as to say that Section 
265 of the Evidence Act renders inadmissible 
a confession made to any pergon connected 
with the Police, for there are*’cases in which 
a person holding high judicial office has 
contiol over and is the wominal heag of the 
police in his distriot, I thin» that in the 
present case, it was impossible fof Mr. Lam- 
bert, residing in the house allotted to him 
as Deputy Commissioner of Police, and sur- 
rounded by Police immediately usder his 
control, to divest himself of his character 
of a Police officer. ®I also agree that under 
clause 26 of the Charter, which Clause deals 
With, cases tried before a jury, we arg boifnd 
to consider the admissible evidence in this 
case, and to pass such judgment and sentence 
as we shall think right, and I come to this 
conclusion without reference to Section 167 
of the Evidence Act. 


J agree that such last-mentioned section is 
applicable to criminal trinls, but I have some 
doubt whether, if we were proceeding under 
it alone, we should be the proper Court to 
consider the sufficiency or insufficiency of 
the evidence in relation to the verdict. 


Judgment passed on the 2nd May 1876, on 
the facts of the cuse. 


Garth, C. J. (Pontifex, J., concurring ). 
—In this case we have decided that a con- 
fession made by the prisoner Hurrybole 
Ohunder Ghose was improperly admitted at 
the trial. Wehave now to determine whe- 
ther there was sufficient evidence against 
him, apart fiom that confession, to support 
the conviction, 


Thé charge against the other prisoner, Kes- 
sub, upon which he was found guilty, was 
this, that he used and uttered certain forged 
documents with intent to defraud the Govern- 
ment, and the charge upon which Hurrybole 
was convicted was in substance that he aided 
Kessub in the commission of this offence. 

The case against Kessub was this :— 

In the month of November last, Mr. 
George William Vivian was the Executive 
Engineer of the Patna Division of the Public 
Works Department, and Major G. S. Hills 
was the Executive Engineer of the Bhaugul- 
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pore Division. The prisoner Keasul was by 
occupation a mohurrir, and by means of two 
forged orders, one iu the name of Mr. G. 
W. Vivian, and the other in the uame of 
Major Hills, he succeeded in obtaining from 
the Pay Office of the Public Works Depart- 
ment of Calcutta the sum of Rs. 16,854. 


The first of these orders is the one which 
principally concerns the case of the prisoner 
Hurrybole, and this is the form of it :— 


Through Superintending Engineer, N. W. 
Circle, Memo. No. 2652 


— 


À. 


Bankipore, 29th November 1875. 


From the Executive Engineer, Patna Divi” 
sion, to the Executive Engineer, First Cal- 
cutta Division. . 

o 

Subjeot.—Undersigned has the honor to 
request he will be good enough to pay the 
sum of Re. 9,974-11-0, (ningethetfand nine 
hundred and seventy-four and annas eleven 
only ), to Baney Madhob Mundle, for wood- 
works supplied to the division. Information 
of its being paid must be given to this office 
in due course. 


(Sd.) Gero. Wu. Vivian, 
Ez. Engr., 
Paina Division, 


Memo. No. 259. 
Dated Dinapore, 9th December 1875. 


Forwarded to the Superintending Engi- 
neer, Presidency Circle, with the request 
that he will be so good as to direct the Exe- 
cutive Engineer of the ‘Ist Caloutta Division 
to comply with the wish of the Executive 
Engineer, Patna Division, 


G. A. D. Anzer, C.E., 
Og. Supdg. Engr., N. F. Cirele. 


That document professed to be an order 
by Mr. Vivian as the Executive Engineer 
of the Patna Division, addressed to the Exe- 
cutive Engineer of the Calcutta Division, 
requesting him to pay Rs. 9,974-11-0 to 
Baney Madhub Mundle for wood-worls 
supplied to the Patna Division. á 


In point of fact, no such persón existed 
as Baney Madhub Mundle, nor was theo 
Roy such claim extant against the Patna 
works as is mentioned in the order: both 
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the claim itself and the ostensible claimant 
were absolute fictions. 


Kessub, however, representing himself to 
be Baney Madhub Mundie, signed the neces- 
sary documents in the office of Caleutta in 
tliat name, and obtained the money on the 
20th December 1875. 


On or about the 25th of Jnnuary, Kessub 
was arrested, and on the 30th of Jauunry 
1876, Mr. Younan, who is one of the Super- 
intendents of the Calcutta Police Force, was 
taken by Kessub to Hurrybole’s house at 
Kidderpore. Itis n most important element 
in the case, that Hurrybole wns one of the 
clerks of the Accoantant’s office in Calcutta, 
swhete Kessub succeeded in perpetrating his 
fraud, nud as such clerk he would know the 
course of business at the office, and -the 
forms which were in use here for the 
purpose of enabling contractors and others 
employed upon the works to obtain payment. 


Upon man’s entering Hurrybole’s 
house as abovementioned, he told him that 
he had a warrant to search his premises, and 
Horrybole took him upstairs into a room 
where were some dinwers, in one of which 
was found a paper proved to be in Hurry- 
bole’s handwriting in these words : 


Memo. No. —- 





Dinapore, the November 1875: 


From the Superintending Engineer, Nor- 
thern Circle, to the Superintending Engi- 
neer, Presidency Circle. 


Subject. 


The undersigned has the honor to request 
the Superintending Engineer, Presidency 
Circle, to direct the Executive Kugineer, 1s! 
Presidency Division, to disburse the sum of 
Rs. 19,748-18-9, ns per detail in margin to 

Rs. A.P. Baboo 


For Bill No. 78 against B ane 
Mozufferpore Divn. ... 8,875 5 3 y 
For Bill No. 95 agai a Mad h u b 
Patna Division .. 8,945 0 6 Mundle, 
For Bill No. 96 against Calcutt a 
Bhaugulpore Divn. . 6928 8 0 Peer Ho of 
19,74818 9 wood 


works and timber supplied. Separate receipts 
for the sum disbursed on account of separate 
@ivisions should be forwarded, and 
amount adjusted by transfers to the Division 
concerged. 


This document had all the appearance of 


a rough draft,ealterations had been made. 


the 


on it, several of the words were erased ; 
and in the margin was an account containing 
the three bills purporting to be for goods 
supplied to the Public Works Department 5 
the Ist to the Mozufferpore Division ; the 
2nd to the Patna Division ; and the 8rd to 
the Bhaugulpore Division ; the total of the 
items amouuting to the sum which is men- 
tioned in the body of the draft order. 


Thissis a most important document, and 
several points if it deserve consideration. 


1st.—The same fictitious person is named 
in it as creditor us is meutioned in the forged 
order. ` 


2nd.—The same fictitious claim is made 
in it, though not quite in the same language, 
nor for the same $ur as in the forged order. 


8rd.—The name of Mr. Stewart, who was 
Mr. Vivian’s predecetsor as Executive 
Engineer at Bankipore, was at first inserted in 
the diast and then erased ; and 


4th.—The sum for which the order is 
drawn is not imaginary, but it professes to 
be the aggregate of the three bills which 
are set out in the margin; all of whicb, 
however, are purely fictitious. 


Now, unless we are to suppose such 
an extreme improbability as that the 
writer of this draft and the writer of 
the forged order did, without any communi- 
cation with each other, imagine the same fic- 
titious transaction, and the same fictitious 
name, about the same time, we cannot help 
coming to the conclusion that there was 
some concert between them, and that the 
contents of the forged order were substan- 
tially copied from the draft. 


But assuming this to be s0, it is said by 
the prisoner’s Counsel that Hurrybole might 
very well have written this draft and shown 
it to his friend Kessub, or allowed Kessub 
to copy the contents in perfect innocence ; 
and it has been suggested that, apgriaps, 
Keesub desiring to obtain for his own fraudu- 
lent purposes a form of the order used by 
the office for paying contractors and others, 
might have made Hurrybole his innocent 
tool, and obtained the form of order from 
him upon some pretence without his being 
at all aware of the purposes to which it was 
to be applied. 


But if Kessub had merely asked Hurry- 
bole for a form of order, the latter would 
most probably have supplied him with the 
form itself, without taking the trouble to fill 
it up with a fictitious name and a fictitious 
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claim ; and most certainly he would never 
have thought of setting out in the margin 
a number of,items all fictitious, making up 
the exact sum mentioned in the body of the 
draft; and even assuming that Hurrybole in 
perfect innocence, and merely by way of 
illustration to Kessnb had filled up tbe form 
in this way, Kessub would never (if he was 
minded to use the document for the purpose 
of defrauding the office) adopt the same 
name or clam that Hurrybolg hhd inserted. 
Hurrybole was himself a clerk in the 
Accountant’s office ; and Zessub could hardly 
udopt a surer menns of self-detecti8n than 
to use for his own fraudulené” purposes a 
form which Hurrybole would be sure to 
recognise. 

Looking therefore at this draft order alone, 
it seems very difficult to come to an} other 
conclusion than that Hurrybole prepared it 
in concert with Kessub, and in aid of 
Keasub’s fraudulent designs. . 

But then we come to another piece 8f ovi- 
dence which, for the purpose of determining 
the question whether Hurrybole was in truth 
an innocent tool in Kessub’s hands, or was 
himself party snd privy to Kessub’s fraud, is 
of the utmost importance. 

On the top of the drawers in which the 
draft order was found, was a tin box locked. 
The Superintendent of Police asked for the 
key, and Hurrybole produced it from the 
pocket. On the box being opened, its only 
contents proved to be two documents, one a 
promissory note of no consequence, but the 
other was a letter written in Beugalee, sign- 
ed with the name of, the prisoner Hurrybole, 
nud directed to Kessub. This letter trans- 
luted is in these terms :— 

Sree Sree Krishna, my aid, 

Moat felicitous one. 

Immedintely on perusing (this) letter, you 
will, without a moment’s delay, come here, 
otherwise it will be very bad. What that is 
cannot be written in the letter. Moreover, 
you wille very carefully put away ail the 
things you took away from here, that is, you 
will put them by in such a way that no one 
shall know about them, and then come. 
When-you come here, I shall be free from 
tnxiety—Finis. 

The 2nd Magh 
1876). 

Sree Hurrybole Chunder Ghose. 

Destroy the letter after perusing it. 

( Superscription.) 

To the worthy of good fortune, 

Sreejoot Kessub Chunder Maunah Bhaejee, 

May fortune attend you. 


1282 (20th January 
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This letter is to be delivered at the above- 
named person’s house in Station Garbualiah, 
via the Juggutbullubpore Post Office. 

Very urgent letter. 

It has been strongly argued by the prison- 
er’s Counsel that this letter is not actually 
proved to be in the prisoner’s handwriting, 
but it is a letier signed in his name nddressed 
to his friend Kessub, and found carefully 
locked up in his own box. 


Whether, therefore, it is in his handwrit- 
ing or no, it is undoubtedly his letter written 
for the purpose of being sent to Kessub, and 
probably only delayed in consequence of 
some suspicion existing in his mind as to the 
safety of its transmission. 


Taking it then to be his own letter, what ° 
does, it mean ? It means, in the first place, 
that there was a common danger impend- 
ing over himself and Kessub. It means 
that the danger was of such a serious and 
secret character, that he does notyoention it 
in the letter. —_ 


It means, moreover, that the danger was 
connected with some thing or things which 
Kessub had taken from Calcutta, or from 
Hurrybole’s house, which things Kessub was 
to put out of the way or conceul before he 
came to Kidderpore ; and lastly, that Hurry- 
bole himself would not be free from anxiety 
until Kessnb’s arrival. 


It isevident from this letter thnt Hurry- 
bole had learnt something which he believed 
threatened danger to Kessub and himself, 
and that this dunger was connected with 
something which Kessub had obtuined from 
Haurrybole, which something it was of grave 
consequence to them both to conceal. At the 
date of this letter, viz., the 20th January, 
it must be remembered, that Kessub himself 
was on the point of .being apprehended for 
the offence, of which he was afterwards con- 
victed. Having regaid then to this fact iu 
connection with the draft order, and the 
letter found in Hurrybole’s house, we find it 
Impossible to arrive at any otber reasonnble 
conclusion than that Hurrybole was party 
and privy to Kessub’s fraud, and aided him 
in the uttering and using of the forged order. 


We consider, therefore, that there is ample 
evidence, independeutly of the confession 
improperly admitted, to support the charge ; 
and that consequently, the conviction oughte 
to stand. 


We accordingly pass the same sefitence 
upon the prisoner Hurrybole, which has 
alrendy been provounced by tl Court below. 
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42 Crimiaal 
The 3rd May 1876. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Ganja Sale in Excess of License— Respon- 
sibility of Owner of Shop. 


Reference to the High Court under Sec- 
tion 296 of the Code of Criminal Pro- 
cedure by the Sessions Judge of Beer- 
bhoom. i 

The Queen 


VETSUS 
Sristidhur Shaha. 


Where a aale of an excess quantity of ganja toak 
place, and thẹ man effecting the sale pleaded that he was 
only a servant, while the owner contended ghat he did 
not conduct the shop and gave no anthority to his 
servant to sell ganja in excess of his license: nRLD 
that the owner of the shop was responsible for the 
offence committed, and lable to the fine which had 
been imposed on him. 


Refer €?¥ttiaag-INVORMATION was given tothe 
Abkaree Darogah of Soory on the 15th Feb- 
ruary 1876; by one Shorbeshor Sho, to the 
effect that a person named Dhonekristo Dutt 
(servant of the applicant Sristidhur Shaha) 
had illicitly sold more than the authorized 
amount of ganja. The Abknareo Daroga 
proceeded to the spot, apprehended both the 
vendor and purchaser ofthe ganja, and for- 
warded them to the Collector, who made the 
parties over for trial to the ‘Deputy Magis- 
tiote of this District, 

In his defenge the accused Dhonekristo 
admitted that he had sold more ganja than 
was authorized, but stated that Sristidhor 
Shaha was the proprietor of the shop, and 
not he. 

On this the applicant Sristidhur was sent 
for by the Deputy Magistrate and questioned. 
He denied all knowledge of this sale, and 
stated that he himself never sold any ganja. 
He suid that he employed this Dhonekristo 
to sell his ganja; that he never gave the 
man permission to sell a larger quantity 
than authorized by his license, and that he 


` did not even reside ®t the shop himself. 


The Deputy Magistrate, Baboo Gour Das 
Bysack, has convicted the petitioner Sristi- 
dhur under Section 44 of Act XXI of 1846, 
and sentenced him to pay a fine of Rs. 50. 

Dissatiefled with this order the petitioner 
comes to this Court under Section 256 

*Ciiminal, Procedure Code, and asks for a 
reference. 

It *ppeare to me that the order passed by 
the Deputy Magistrate is contrary to law. 
I cannot find%u iota of evidence to proye 

e 


complicity on the part of Shristidhur, or any. 
thing to show that he was any party to the 
illicit sale of the ganja. He does not 
appear to have carried on the business of 
his shop himself, but to have left it entirely 
under the management of his servant, who 
in turn does not attempt to say that he was 
acting under any order from his master when 
he committed the offence. 


It ig impossible, I think, under such cir- 
cumstances te» hold him guilty under 
Section 44. 

The explanation submitted by the Deputy 
Magistrate ig forwarded herewith, In regard 
to it, I have only to observe that the diffi- 
culties guggested by him are purely hypo- 
thetical aud not likely to atise in practice. 
But even if they could, thant fact would not 
warrant any unauthorized application of 
law. He entertains, I éhink,a wrong view 
of the decision which he quotes from Weekly 
Reporter, Vol. VIII, p. 4, dated 23rd June 
1867, find lastly he is not; I hold, justified in 
saying that the applicant placed his servant 
in the shop to screen himself from the 
consequence of any illegal acts of his own, 
nor is he right in concluding that there is a 
word in the applicant’s defence which could 
possibly reflect upon his character or amount 
to an ndmission of guilt. 

Under these circumstances I would recom- 
mend that the proceedings of the Deputy 
Magistrate be quashed so far as Sristidbur . 
is concerned, and his fine refunded. Whether, 
or no further steps should be taken against 
the servant, who is clearly punishable under 
the view adopted by the High Court in their 
decision dated 18th February 1873, to be 
found in Weekly Reporter Vol. XIX, p. 34, 
is a matter upon which the Honorable Court 
will doubtless decide. 


Judgment of the High Court. 


Glover, J.—Weo think that the Deputy 
Magistrate’s order was substantially right, 
and we shall not interfere with it. > 

The Act refers to the license, and if he is 
obliged to carry on his business by mengs of 
servants he must be held responsible for their 
obedience to the law. . 

The decision in Weekly Reporter, Vol VIII, 
page 4, is not in conflict with the order of 
the Deputy Magistrate. An agent of a 
licensee may not be allowed to avoid liability 
merely because he is a servant, but that is no 
precedent for removing the responsibility 
from a license-holder who takes the right to 
sell spirits or drugs under certain specified 
restrictions. 
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\ The 8th May 1876. 
Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Tainted Evidence—Prisoners in pari delictu, 


Committed by the Magistrate and tried by 
the Sessions Judge of Bhaugulpore dn a 
charge of murder. š 


” The Queen l 
VET SU $o è 
Baijoo Chowdhree and others, ‘Appellants. 
Baboo Nilmadhub Bose for the Appellants. 


Tainted evidence is not made better by being corrobo- 
rated by otber tainted evidence. 

The statement of one prisoner cannot be taken as 
evidence against another prisoner under 8. 30 of the 
Evidence Act, unless the confessing prisoner implicates 
himself to the full as much as his co-prisoner whom e 
incriminates. ° 

The rales of evidence cannot be departed from because 
thee may be a strong moral conviction of guilt, 


Glover, J.—INn this case, the prisoners 
Bnijoo Chowdree and Purghun Rai have been 
sentenced to death for the murder of 
Jankee Rai Jemadar; the other five, Dookha 
Rai, Seeboo Rai, Sobraj, Hulkhoree, and 
Behnry to transportation for life. 

The deceased was the Jemadar of an 
Indigo Factory in the village of Mutteanee, 
and the case for the Crown is, that he wns 
killed by the villagers, ryots of the factory, 
on account of his licentious and oppressive 
conduct. The Sessions Judge has given 
the facts in detail, and it is unnecessary to 
repent them. I may say in passing, however, 
that I do not think there is anything that 
can be dignified with the name of evidence 
in respect of Jaukee Singl’s having ever 
tyrannised over the factory ryots or of having 
been too intimate with their women. If 
he injured anybody in these respects, it 
was tlf Proprietors of the village, between 
whom and the factory there was consider- 
able Jll-feeling. 

The only direct evidence against the 
accused (apart from what can be made of 
their own statements) is the deposition of 
the woman Alkia, Bhurut the approver and 
his mother have been disbelieved by the 
Judge, and their evidence not considered. 
Mussamut Alkia, who seems to be a woman 
of good looks, and a somewhat indifferent 
character, was used asa decoy to bring the 
deceased within the clutches of those who 
were burning to punish him, and she was 


present throughout the assault. She wus 
paid for her services with Re. 4 and a piece of 
cloth, and her evidence cannot be put higher 
than that of an accomplice, and in fact the 
Sessions Judge has treated it in this way. 

The Judge sums up as follows :— 

“ Against Baijoo No. 1 there is his dislike 
“of the decensed os spoken to by Mr. 
“ Crowdy and witness No. 10,—the evidence 


| “of Alkia, and the confessions of Purshun 


“and Seeboo, all of which speak of him us 
“taking the leading part.” “There is also 
“the evidence, slight no doubt, of the 
“eloth merchant, and of the two witnesses, 
“4 and 5, who speak to his sudden disa ppeur- 
‘once from the village where he was nt 


“work the evening of the murder.” 


“ Against Purshun No: 2 we have his own 
“edufession and the mention of him by 
“ Alkia and Seeboo, and the fuct that he 
“was with Baijoo when he purchased tho 
* cloth.” 

“Against Hulkhoree (6) awtfeharee (7) 
“are their own admissions that they wec 
“present when decensed was murdered and 
“the mention of their names in the con- 
“fessions of Purshun and Seeboo.” 

“ Against Dookha (8) and Sobraj (5) 
“ there are the statements of Alkia and the 
“confessions of Puyshun and Seeboo,” 

The Judge has omitted (evidently through 
inadvertence) to state the case against 
Seeboo ; but it would be no doubt his owu 
confession—the deposition of Alkia and tho 
statements of the other confessing prisoners. 

Now Alkin’s evidence being, as the Judo 
allows, the evidence of an accomplice, wou.d 
require corroboration before it could De 
safely received os against any one of the 
prisoners. The Judge considers that it has 
found a general corroboration in the state- 
ments of the other prisoners, but this 
would not be so, except as regards those 
prisoners themselves. Tainted evidence 
is not made better by being corroborated 
by other tainted evidence, and this point 
has been more than ong ruled by decisions 
of this Court: neither can the statement 
of one prisoner be taken as evidence agninst 
another prisoner under Section 30 of the 
Evidence Act unless the parties are admir- 
tedly tn part delicéu, when, that is, the con- 
fessing prisoner implicates himself to the 
fall as much as his co-prisoner whom he i» 
criminating. And looking at the evidence 
against Baijoo in this light, it appears to 
me insufficient for conviction. Alkin's 
deposition cannot be held to $e corroborated 
by the statements of Purshun and Seeboo, 
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and these prisoners do not admit having 
had any actoal hand in the murder, or make 
themselves out to be equally guilty with 
Baijoo, in which ense only could their admis- 
sions be “considered ” agninst him. 

Nor is the purchase of the cloth any- 
thing beyond very indirect corroboration; 
for the cioth given up by Alkia has not 
been identifed as that purchased by Baijoo. 
Baijoo may bave been on bad terms with the 
deceased, but neither good nor bad feeling 
seems to affect cases of this kind much. 
Purshun, according to the evidence, wus 
Jankee Singh’s intimate friend, and yet he 
took part in murdeiing him. If the evi- 
_ denge were otherwise strong against Baijoo, 


‘Mr. Crowdy’s statement might be of import- 


tance ns indicating’s motive for the murder. 
As it is, it does not seem to me to help “the 
prosecution. ° 

Purshun made three different statements. 
On the 3rd of December 1875, he said that all 
the prisonetS greed together to decoy the 
Jemadar into their power by means of 
the woman Alkia; that the deceased came 
at night to the arhur fleld to meet Alkia, 
aud that ag he was talking with her, he 
was set upon by the others. Purshun added 
that, although he heard Baijoo give the 
order to strangle the Jemadar, he did not 
wait to see the act done, but ran off 
and went to Baijoo’s house, where all the 
prisoners consulted together as to what was 
best to be done. 

Three days afterwards, on the 6th Decem- 
ber, Purshun made an entirely different 
statement, alleging Police interference ns 
his reason for making the first. He then 
accused a different set of men altogether, 
Gondur, the father of Alkia, Honuman Singh, 
nud other headmen of the villnge, of 
having murdered the Jemadar. He men- 
tioned Seeboo as having been sent to fetch 
the deceased to the arhur field, and snid 
that he was witness to the murder. He 
accounted for his presence by saying that 
he was in hia owngfield which was close 
to the arhur field. The object of the cou- 
gpirators was to punish Jankee Singh for 
his licentious conduct towards Alkia, the 
daughter of Gondur Sing. 

And on the 28th of February 1876, he 
made a substantially similar statement. 

e Seeboo’s statement cannot, for the reasons 
nbove given, be considered as against this 
prisoney ; but hisown ndmissiongsiu his state- 
meut of the 3rd of December corroborate 
Alkia’s depositjon 80 far as to Purshun’s 
being present at the time of the murder; 
e 
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nud on the whole I think that we may 
accept the evidence against this prisoner as 
sufficient. 

Seeboo, prisoner No. 4, admitted having 
made one of the party who were consulting 
in Baijoo’s house how to punish the 
Jemadar. It was ngreed that Purshan should 
bring the deceased on pretence of having 
un interview with Alkia ; thatnall went to 


‘the arzhur field with the woman ; and that 


when the decensed came, he was set upon 
and strangled by all the prisoners suve 
himself.. He merely looked on, I think that 
Alkia’s depasition is sufficiently corroborated 
by this statement, and I would not interfere 
in the case of Seeboo. 

In considering these statements, the medi- 
cal evidence mu®t not be forgotten. It is 
to the effect that Jankee Singh was a very 
robust, powerful man, m good health ; and 
that it would have tuken at least six men 
toemurder him in the way he was murdered, 
viz , strangled between two bamboos. 

Against the ptisoner Dookha No. 3 and 
Sobraj No. 5, there is no corroboratiou of 
Alkia’s deposition. They make no admissions 
themselves, and Purshun and Seeboo’s state- 
ments cannot be considered against them, 
uor can they be held to corroborate the 
woman’s evidence. The prisoners Hulkhoree 
(6) and Beharee (7) admitted having been 
present when the Jemadar was murdered, and 
their statements therefore corroborate Alkia’s 
deposition so far. 

The deceased must have been over- 
powered by a sudden attack by numbers, 
and as nll those present knew that he was 
to be beaten, and saw him killed before their 
eyes without the slightest attempt at inter- 
ference, I think that even ou their own 
showing the Session Judge’s presumption 
is a fair one that they were aiding aud 
nbetting the murder. 

1 think, therefore, after the best consider- 
ation that I have been able to give to 
this case, that the appenls of the prisoners 
Purshun, Seeboo, Hulkhoree and Behuaree 
should be dismissed; but I should mrke 
no difference in the punishment, and would 
not therefore confirm the sentence of 
death. passed upon Purshun. He will be 
sentenced to transportation for life. 

With regard to the other three prisoners, 
Baijoo, Dookha, and Sobraj, the evidence I 
think falls short of what is required. 

It is a grievous thiug, no doubt, that 
there should be (if such there be in this 
case) a failure of justice as regards 
Baijoo especially, whom the Judge con- 
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sideis the principal offender; but the rules 
of evidence cannot be departed from, 
merely because there may be a moral convic- 
tion of guilt. As the cense stands against 
these three prisoners, there is no evidence 
which could be reasonably or safely admitted, 
nnd although it might pot be illegal to 
convict them on the unsupported testimony 
of the woman Alkia, I should be sgrry to 
‘tuke part in such conviction, . ° 

I nm of opinion that the appenis of these 
three prisoners must be nliowed, and that 
they should be acquitted and released. 

Kemp, J.—I concur. 


The 9th May 1876. 
Present: 


@ 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


9 
Jurisdiction— Crime commuted on a Journey. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Additional Sessions Judye of 
Chittagong. i 


The Queen 
Versus 


Abdu! Ali and others. 


A box containing money having been missed during 
a halt at Sumbhoogunge, fiom a boat which was on the 
way to Chittagong, and a question having been raised 
whether the charge of theft which was based on tha 
loas should be tried at Tipperah or Chittagong: HELD, 
that the journey was not broken by the halt, and that, 
under S. 67 Criminal Procedure Code, the case could 
be tried at Chittagong. 


Reference —THE facts are that complain- 
ant and prisoners are people of this place. 
They were coming in a bont to Chittagong, 
piisoners being the servants of the complain- 
ant. One Sunday, in the middle of the day, 
he wént ashore at a place called Sumblioo- 
gunge, in the jurisdiction of the Thanna of 
Daogdkandi iu Tipperah, leaving the priaouerg 
in the boat, and when he came back, he found a 
box and 350 rupees missing. He taxed pri- 
goners with it, and was going to the thanna 
when they gave him the agreement marked 
A, consenting to submit the matter to arbitra- 
tion when they came to Chittagong, This 
instrument was executed at Daoodkandi, the 
day after the theft. He did uot therefore 
proceed criminally agrinst them: they all 
came on together to Chittagong, where they 
refused to go ou with the arbitration, Com- 
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plainant charged them with theft before the 
Joint Magistrate, who has convicted them 
under Section 880 and sentenced them each to 
six months’ imrrisonment and 5Orupees fine. 
The only evidence agninst them is the com- 
plainant’s own statement and the admissions 
made by themselves iu tle agreement above- 
mentioned, which is to the effect that com- 
plainant went ashore at noon, leaving tho 
six of them in the boat, and after which the 
box and 350 rupees were missing, nnd that 
with regard to this they would abide by the 
decision of arbitration on their return to 
Chittagong. 

They now snay they were compelled to 
give the agreement, and that they did not 
»sleal the money. 

The theft, if there wae one, clearly took 
place in Tipperah, and the voyage wis sus- 
pended at the time, so that the offence can 
hardly be snid to have occurred on a journey 
or voyage within the meaning of Illustration 
A of Section 67, Criminal Pæcefure Code, 
the words of which must be construed strict- 
ly, XXI W. R., 66. 

The objection is not in my opinion a 
merely technical one, for it is clear that both 
parties have been prejudiced by the fact of 
the trial being held here. Had it taken 
place at Daoodkandi, there might have been 
a police investigation, and complainant might 
have found evidence in support of his statc- 
ment, while the prisoners would have had an 
opportunity of having their plea in regard to 
the agreement, which is one of the chief 
pieces of evidence against them, substantiated., 
I think the prisoners should have been tried 
in Tipperah and not Chittagong, and I would 
therefore recommend that the conviction be 
set aside and a new trial ordered, if the 
digh Court think fit, before the proper 
Court. I am in doubt whether under Sec- 
tion 284 I have the power to make such an 
order myself, and I have therefore made this 
reference, 


Judgment of the High Court. 


Glover, J.—We do not see how the 
journey to Chittngong can be said to have 
been suspended by the short stoppage appa- 
rently of a few hours only at Sumbhoogunge, 
The thefts, therefore, if committed, took 
place during the journey, and Illustration A 
Section 67 Criminal Procedure Code, would 
apply. s 

We do not, therefore, see nny ground for 
the Court’s interference, and the papeis will 
be returned to the Judge, ° 

12—a 
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The. 12th May 1876. 
Present : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Misohief— Unsupported Clam to Land. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Nuddea., 


Sonai Sardar 


VeETSUS 


Bukhtat Sardar. 


A person commits mischief if he cuts trees on land 
which he claims, but of which possession after an exeon- 
tion-sale has been legally made over to another pérson, 
without any objection or formal intervention on his 


part. 


Reference.—Unpir Section 296 of Act 
X of 187% agg Circular Oider of the High 
Court, dated 15th July 1863, No. 18, I here- 
with transmit record of the case noted in the 

margin, together with 


Ponp aarde: the Assistant Magis- 
Bukhtar Sardar. trate’s explanation, to 


be laid before the 
High Court, with the following report, in 
order to the quashing of the Assistant Magis- 
trate’s order. 

Prosecutor complained that defendant had 
cut bamboos on a piece of land acquired by 
his employer by purchase at sale in execution 
of ndecree. Defendant, in another statement, 
denied that the land had ever belonged to the 
pergon against whom prosecator’s employer 
had got a decree, and prayed that proofs as 
to his (defendant’s) possession might be called 
for. He admitted cutting the bamboos, 

The Assistant Magistrate did not consider 
the defendant guilty of theft, but punished 
him for mischief. 

A ruling of the High Court to be found 
at page 38 of the XXI Volume of the Week- 
ly Reporter, shows that an offence of this 
kind is not misch#ef, and there are various 
High Court Rulings to the effect that a 
person, acting under a claim of right, is not 
guilty of theft in asserting that right. Iam 
of opinion that the sentence of the Assistant 
Magistrate should be quashed. 


m Judgment of the High Court. 


Glovar, J.—The case quoted by the 
Judge® is not before us, and we do not know 
what the facts were; but it is quité impossi- 
ble that we shuld have concurred in all that 


\ 
the referring officer said about the legal defi- 
nition of mischief. ‘There weie doubtless 
other reasons which made us think that the 
Deputy Magistrate’s order was wrong. 

For we have no doubt that where a party 
whose land (as he says) is given possession 
of to another under a sale in execution by a 
Civil Court, and who at the time of attach- 
ment grade no objection, as he might have 
done wunder Section 246 Civil Procedure 
Code, and whọ since has taken no legal steps 
to enforce his alleged 1ight, does, if he 
enters ypon the land, possession of which 
has been formally made over to the execu- 
tion-purchnser, and cuts down the bamboos 
growing upon it, commit the offence of 
mischief. 

We see no enson to interfere with the 
order of the Assistunt Magistrate, and direct 
that the pnpers be retumed to the Judge. 


The 19th May 1876. 
Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Particulars of Time and Place in a Charge, 
The Queen 
versus 
Udit Singh and others, Appellants. 


Committed by the Magistrate and tried by 
the Sesstoas Judge of Gya, on a charge 
of intentionally giving false evidence. 


Mr, R. E. Twidale for Appellants. 


In a casein which the charge did not contain such parti- 
culars as to time and place as were reasonably sufficient 
to give notice to the accused of the matter with which 
a was chaiged, the accused was acquitted by the High 

urt. 


Kemp, J—TueE prisoners in this case, 
Udit Singh, Deonath Singh, an? Gunga 
Bishen, have been convicted by the Addi- 
tional Sessions Judge of Gya of giving fulse 
evidence. ‘The first objection taken in the 
grounds of appeal is as to the form ef the 
charge, which the prisoners, we think, pro- 
perly objected to as being vague und indefi- 
nite. Under Section 440 of the Code of 
Criminal Procedure, the charge ought to con- 
tain such particulars as to the time and 
place of the alleged offence and the person 
against whom ıt was committed as are reason- 
ably sufficient to give notice to the accused 
person of the matter with which he is 
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charged. And Schedule III, attached to the 
Code, gives the form of the charge under 
Section 193. 

Now, in this case, the particular words, 
alleged on the part of the prosecution, are 
not set out in the charge. But the whole of 
the deposition appears to have been bodily 
entered into the charge. ith reference to 
the merits of the case, it appears that the 
Moulvie, who, as the Sessions Judge has 
found, and no doubt correctly found, is a 
man not likely to state what is falee; WAB 
duvned by the Mahnarnjah,for rent. Certain 
parties, Rampershad and otherg, appear to 
have visited the Moulvie, callingeupon him 
to pay the rent. ‘The Moulvie seems to have 
been very much annoyed nt the conduct of 
the Rajah. With that caseave have nothing 
to do. : 

The case before useis that Udit Singh and 
others knowingly gave false evidence when 
they eaid that at a certain time of the day, 
which they fixed as one prohur, the¥ had a 
conversation with Rampershad and Ramphul 
in the lower verandah of the Moulvie’s 
house. Now, seeing that the Moulvie him- 
self ndmits that he cannot see into the lower 
verandah of the house fiom the room upstairs 
where he was when he wrote a letter to the 
Police invoking their assistance ; and when 
it is also admitted that the Moulvie was 
employed for a time in writing a letter to the 
Police, there is nothing impossible or impro- 
bable in the view that Udit Singh and others 
should have had the conversation which they 
alleged they had. We therefore acquit them 
of the offence of intentionally giving false 
_ evidence. 





The 25th May 1876. 
Present : 


The Hon'ble F. B. Kemp and F. A. 
Glover, Judges. 


p 
Theft sani Receiving Stolen Property —Second 
Trial afler Acquittal, 


Reference to the High Court under Sec- 
tıon 296 of the Code of Criminal Pro- 
cedure hy the Additional Sessions Judge 
of Chittagong. 


The Queen 
versus ' 
Nyaz Ali. 


Although a person who is convicted of theft cannct, 
in respect of the same property, be convicted at the 
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same time of receiving stolen property, yet a person who 
is acquitted of the theft of any property, or who is no: 
charged with stealing it, may, in respect of the 1denti- 
cal property, be charged with and convicted of receiving 
it knowing it to be stolen; so that the mere fact of a 
person’s having once been acquitted of the charge of 
stealing any property does not of itself prevent his trial 
at any future time on the charge of receiving the same 
property, knowing it to be stolen. 


Reference—Nyaz Arr was tried by the 
Joint Magistrate of this district on n charge 
formally drawn up under Section 880 of the 
Penal Code, and acquitted of that chaige on 
the 20th January last. He has now been 
committed to this Court on a charge uuder 
Seciion 411, the property which he is charfed 
with dishpnestly retaining forming a part 
of tlrat which he was originally charged with 
stealing under @ection 380. Since the trial 
before the Joiut Magistrate, a sum of monoy 
suid to be part of the proceeds of the tholt 
was found in his house. = 


It seems to me that accused is not liablo 
to be tried aguin. The acts of stealing ancl 
receiving or retaining the stolen property, 
when cummitted by one and the same person, 
do not seem to be separate and distinct acts 
constituting separate offences which can bo 
separately tried or punished. 


The concluding portion of the first para. 
of Section 460 of the Criminal Procedure 
Code appears to apply, and in my opinion, 
protects the accused Nyaz Ali. ‘Lhe second 
para, of that section does not apply, because 
separate charges under Sections 380 and 411 
could not have been made ugainst accused 
under pura. l of Section 454, as will, I think, 
be evident on reading that section and the 
Illustrations to it, The third and fourth 
parag. have clearly no bearing on the case. 


I had some doubt whether I should not 
allow the case against accused to proceed us 
far as the stage indicated 1n Section 251, but 
on consideration it seemed to be a waste of 
time to do so, and I am obliged to troublo 
the Court with this r8ference, because I do 
not believe that [ huve the power, except in 
the way indicated in the above sectiou, to 
put an end to the case, otherwise than by 
getting the commitment quashed by tho 
High Court, the only authority competent 
to do s80. 

e 


e 
Judgment of the High Court. 
e 


Glover, J.—Nynz Ali was charged with 
theft under Section 880 Renal Code aud 
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acquitted by the Joint Magistrate. Since 
his acquittal, fresh evidence is said to have 
been obtained us to his being found in pos- 
session of a part of the property said to have 
beer stolen, and the Magistrate has commit- 
ted Nynz Ali to the Sessions to take his 
trial for an offence under Section 411 Penal 
Code. 


The Sessions Judge, being of opinion that 
theft and the receiving or retaining of the 
stolen property, when committed by one and 
the same person, are not sepnrate and distinct 
offences for which that person could be 
separately tried or punished, considers the 
commitment to the Sesgion of Nyaz Ali ille- 
gal,and requests this Court to annul it, 


We seo no reason to interfere in this mat- 
ter. When a person is convicted of n theft 
it would not be proper to convjct him also of 
being knowingly in possession of stolen pro- 
perty, the offences being, under the circum- 
stances, one agad the same, and the possession 
of the property, knowing it to be stolen, 
immediately after the theft, affording a suffi- 
cient legal presumption that the receiver was 
niso the thief. But it by no means follows 
that, because an accused person charged 
with both theft and receiving is acquitted of 
the first offence, he should be free from all 
liability to answer the second. As a matter 


' of fact, convictions on the charge of receiv- 


ing are had every day when the chargé of 
theft on which the accused has also been 
tried has failed, and if a separate charge of 
receiving may legally be made against n per- 
son charged with theft at the original trial, 
the second para of Section 460 Code of 
Criminal Procedure would apply, and Nynz 
Ali could properly have been committed by 
the Magistrate. The difficulty would be 
in proving that the property in question was 
& stolen property ;” but there would be, as it 
seems to us, nothing to prevent the charge 
being made. 


Of course, this view is dependent on ils 
being assumed that at the former trial the 
accused could not hif¥e been convicted of re- 
ceiving and could not therefore have been 
properly tried on that charge, there being no 
evidence in support of it. If, on the present 
triol, Nyaz Ali could show that he might and 
ought to bave been tried on the chaige under 
Section 411 as well as on that under Section 

*380 on the first occasion, be might, on the 
present commitment, be possibly able to plead 
 aulFefois acguit;” but this isa matter for 
the Judge to consider when the trial comes 
Oh, . ` 

Ld 


The 25th May 1876. 
Present : 


The Howble W. Markby nnd Romesh 
Chunder Mitter, Judges. 


Recall and Examination of Prosecution Witness- 
es— Waiver of ‘Right to recall Witnesses. 


Reference to the High Court under Sec- 
tion’ 296 sof, the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Patna. 

e - The Queon 


‘ $ versus 


Ram Kishan Halwni and others, Prisoners. 


Baboo Bama Churn Banerjee for the 
P: isoners, 


Baboo Juggadanund Mookerjee, the Junior 
° Government Pleader, for the Crown. 


Where certain accused persons, who were convicted 
of using criminal force, had not been allowed to recall 
and cross-examine the witnesses for the prosecution, 
because the trying officer believed that such witnesses 
could only be recalled immediately after the framin 
of the charge,—HELD that accused persons always ha 
a right to recall prosecution witnesses, which ceased 
only when they themselves waived it; that Magistrates 
could waive all inconvenience to witnesses by asking 
accused persons, on the drawing up of chaiges, whether 
they required the further attendance of the witnesses: 
and that the conviction must be set aside because the 
accused had not enjoyed the prolection provided by the 
law. 


Markby, J.—IN this case seven persons 
have been convicted by the Assistaut Magis- 
trate of Patna of using criminal force, under. 
Section 853 of the Indian Penal Code, and 
some of them have been sentenced to two 
months’ imprisonment and fine, some to one 
month’s imprisonment and fine, and some to 
one month’s imprisonment without fine. 
They all appealed to the Sessions Judge; 
but it would appear that the cases of the 
two prisoners at any rate, namely, those of 
Kenhye and Behari, were not aPpenlable. 
The Sessions Judge upon that nppenrs to 
have referred all the cases tous. But we 
have only power to deal with those whose 
cases are not appealnble, namely, thase of 
the prisoners Kanhye and Behari. 

Now the facts are, that on the 18th of 
March, after the evidence of the witnesses 
had been taken, a charge was drawn up 
against these and the other prisoners. The 
case was then adjourned until the 24th. On 
the 20th a petition was presented on the part 
of the prisoners praying that the witnesses 
for the prosccution st ould be reenlled with 
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a view to their cross-examination. The 
order passed upon that by the Assistant 
Magistrate was, that he would uot recall the 
witnesses for the prosecution as they had 
been cross-examined for the accused on the 
first occasion. He also exjiessed his opinion 
that to do. so would be to lIarasa them 
unnecessarily, and further’ that the accused 
could not now claim to have these witnesses 
recalled as of right because they had not 
done sgo In answer to the charga, ° 

Now it appears fiom the observations 
made by the Assistant Magistrate.in his 
explanation sent up to the Session8 Judge 
with reference to this case, that‘hge has not 
had access to the decisions of this Court, 
Had this been otherwise, it seems to me 
impossible, after the deciseons which liad 
been given in 17 W. R., p. 51, and 22 W. R., 
p. 44, that he coul have dealt with the 
application of the 20th in the way that he 
has done. ‘The case is quite clear upon the 
law and upon the decisions, that the e&cused 
ean have the witnesses for the prosecution 
recalled for the purpose of cross-examining 
them, and that this as a matter of right and 
not a matter within the discretion of the 
Court. And the only question can be 
whether the accused have waived that right. 

The decision in 17 W. R. clearly lays 
down that, merely because the accused have 
cross-examined the witnesses prior to the 
charge, if cannot be enid that they have 
waived their right. ‘That therefore entirely 
displnces the first ground given by the 
Assistant Magistrate iu this case fur not 
recalling the witnesses, 

The other ground given by the Assistant 
Magistrate amounts to this, that the accused, 
if they desired to exercise this right of 
recalling the witnesses, were bound to do so 
immedintely after the charge was drawn up, 
and if they did not do so then, they hnd no 
longer a right to have those witnesses re- 
called. The decision in 22 W. R. is perfect- 
ly cler find distinct, that no such rigid rule 
has been Inid down by the law. Mr. Justice 
Phear saye,—“In my judgment the Legis- 
“ature has not made it a rigid rule that the 
“only time at which the accused person enn 
“ask for the recall of the witnesses for the 
“prosecution is the time when he is called 
* upon to enter upon his defence.” 

Mr. Justice Morris is somewhat less posi- 
tive, but he also says, “ that the law does not 
“lay down any hard nnd fast rule on the 
“subject. The accused has, after the charge 
“has been drawn up against him, an 
“undoubied right to reesll and. cross- 


“examine the witnesses for the prosecution, 
“and that right remaing unless he himself 
“ chooses to whive it.” 

And the only question really before usg 
now is whether we agree with those deci- 
sions. The argnment on the puit of the 
prosecution has in substance been that those 
decisions were wrong. But after heuring 
that argument we desire to express our 
opinion that we entirely and fully agree 
with those decisions, 

The Assistant Mngistrate has made somo 
strong observations upon the inconvenience 
which will result if the accused persons are 
allowed to recall the witnesses at any stago 
of the case. And the Sessions Judge says,— 
“I entirely concur in the Assistant Magis- 
trate’s remarks as to the inconvenience of 
recnHing witnesses for the prosecution.” 
If the very clear statement of the law given 
by Mr. Justice Phear in the case J havo 
just referred to be examined, it is plain that 
it is the fault of the Magistrates them-elves if 
any such inconvenience occurs. There can 
be no doubt that the proper and convenient 
time for cross-examining the witnesses for tho 
prosecution is immediately after the charge 
has been drawu up. That course is both 
consistent with the administration of justice 
as reayrds the prisoner and with the interests 
of the witnesses, who of course desire to bo 
discharged. And there ig nothing whatever 
in the law, as explained by this Cout, to 
prevent the Magistrate from taking care 
that this crogs-examination shall take placo 
at that time. But the error which the 
Magistrate in this case committed is this, 
that without inquiring from the prisoners 
whether they would require the further 
attendance of tne witnesses for the prose- 
cution, he took upon himself to dischargo 
those witnesses and to send them to their 
homes, The fault, therefore, lies not with 
the accused or with those who defend them, 
if there is any inconvenience, but with the 
Magistrate himself. This is all clearly 
shewn by the judgment that we have 
referred to. If the urse there pointed 
out be followed, then as far nos we can see 
there is no necessity whatever that any 
inconvenience should ari-e, 

But unfortunntely, although it is quite 
clear after the obseivations we have now 
made, that these convictions cannot be allow- 


ed to stand, these two prisoners have suffered? 


the entire punishment awarded to them, and 
we cannot help making the same observation 
which we made the other day in a similar 
case,—the result is that the Prisoners have 
e 
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been convicted and have suffered imprison- 
ment without having had that protection 
which the law has provided for them. And 
such a result must alwnys be a matter of 
very deep egret. All that we cnn do now 
in justice to the prisoners is to say that they 
have not been convicted in oecordance with 
law, and that the conviction agniust them 
must be quashed. 

The cases of the other prisoners which 
nre appentable will be disposed of by the 
Sessions Judge, 


The 30th May 1876. 


Present : me 
¢ 
The Hon'ble F. B. Kemp ond F. A. Glover, 
Judges. ` 


Breach of the Peaca— Personal Recognizances — 
, Terms of Requisition—Hrdence of Breach of 
Peace. 


(Miscellaneons Case.) 


` 


Abdool Bari and others, Petitioners. 


Mr. C. Gregory nnd Moonshee Mahomed 
Yusoof for Petitioners, 


Where information of a probable breach of the pence 
is first laid in general terma and is subsequently an 
ported by evidence, which is given in the presence of the 

ereons who are particularly implicated by it, the case 
hr a demand for recognigancss may properly rast on 
the whole evidence taken in the’ case: but when a 
Blagistrate calls npon persona to show canse why they 
should not be bound down in their own recognizances to 
keep the pence, he cannot go beyond the requisition, 
and on the adjudication of the matter order them to 
furnish other securities besides, 


Glover, .J.—Tus Deputy Magistrate has 
gone at great length into the eupposed rights 
of the parties in this ease, and has piven a 
very decided opinion, that the persons whom 
he hns bound down to keep the pence have 
no title to possession. It was quite unneces- 
fary for the Deputy Magistrate thus to take 
upon himself the functions of the Civil 
Court,*and very unwise in him to give color 
to the objection that he had imported his 
own private kmowledge into the case, and 


+ 


had not adjudicated on the evidence before 
him. 

The first objection taken by the petitioners 
is untenable. ‘hey were present in Court 
having been brought up on warrants, and in 
accordance with the explanation to Section 
492 Criminal Procedure Code, ne summons 
wns necegsary. 

The second objection must be rllowed. 
Tho petitioners were called on to show cause 
why they should not be bound down in their 
own recognizances {mochulka) to keap the 
peace ; but on their,failing to show cause, the 
Deputy Magistrate not only ordered them to 
give their own recognizinces, but also to find 
two securities (jaminee} a piece to a large 
amount. . Section 492 lays down the proce- 
dure to be adopéed in cases like the present, 
and it has been ruled by this Court, that its 
provisions are imperatwe and to be strictly 
eatried ont. Now no demand was made upon 
the petitioners to furnish securities, the 
numbe® of sureties required was not set 
forth, nor the amount in which they were to 
be bound. All the petitioners were called 
upon to give, or to show eause why they 
should not give, was a personal recognizance, 
und the Deputy Magistrate’s order could not 
legally go beyond such an adjudication, The 
petitioners had no opportunity given them to 
show cause why they should not be ordered 
to give sureties. And the order compelling 
them to furnish them was not according to 
law. 

Then it is objected, on behalf of the peti- 
tioners, that n portion of the evidence was 
taken by the Deputy Magistrate behind their 
backs, aud that none of it, whenever taken, 
fixes the petitioners with special liability or 
proves that there was any likelihood of their 
committing a brench of the pence. 

The evidence (that of the Sub-Inapector 
of Police and Constables) which the petition- 
ers complain was taken behind their , backs 
on the 251h of January 1876, was supple- 
mented by a re-examination of fhe’ same 
witnesses in tha presence of the petitioners 
on the 21st of March following. The peti- 
tioners have therefore nothing to complain 
of in this respect: the question is whether 
that evidence, together with other depositions 
taken at the same time, fixes Abdool Buri, 
Azhur Ahmed and Cherag Ali with the 
intention to commit a breach of the pesce. 

in the January depositions their names 
are not mentioned (save that the Inspector 
Amir Ali speaks of men as having been sent 
by Abdool Bari, a circumstance which he 
Knew only from hearsay). The probable 
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combatants are stated tobe Hurmut Ali on 
the one side and Abdoo! Summud on the 
other. 

On re-examination the Head Constable 
Deokeenundun said that the petitioners were 
Abdool Summud’s men, and that they * often 
remain about and commit breach of the 
peace,” and he also said ‘that these very 
meu caused recently a serious riot in the 
village, ’ . : 

The Sub-Inspector Gulzai, Chand’ swore 
that the petitioners “are foremost in commit- 
ting breach of the peace, gngaging in unlaw- 
ful assemblies, and retaining ‘poss8esion by 
force,” and that he bad seen fhege men at 
Bheni “in connection with the cases insti- 
tuted on both sides.” He added that ‘ both 
parties were ready to fight. 

Now this, was evidence taken‘ in the 
presence of tbe petitgoners and which they 
had the opportunity of testing by cross- 
examination, It does not specify any pargi- 
cular act of violence which the petftion+rs 
w: re about to commit, but it distinctly proves 
a likelihood of there being a breach of the 
peace consequent on the disputed succession 
of Mahomed Hynt, and points to the peti- 
tioners who were strong partisnns of one of 
the contending parties, Abdool Summud, nnd 
themselves also interested, ns the persons 
likely to take part in committing that breach. 
The words of Section 49l'are, that whenever 
“a Magistrate receives information that nny 
person is likely to commit a breach of the 
peace he may summon such person,” &c., &c. 
Now the evidence of the Sub-Inspector aud 
Constable was given distinctly to the point 
that the petitioners were likely to commit a 
breach of the peace, and there was an adjudi- 
cation on the point after hearing evidence 
for the defence, and many witnesses were 
examined on that behalf in the presence of 
the petitioners. 

It appears to me, therefore, that except as 
regards the demand for sureties, the order of 
the Befuty Magistrate in respect of A bdool 
Bari, Azhur Ahmed avd Cherag Ali was 
legal, and that with this modification it ought 
to be upheld. 

Tbe petitioner Abdool Summud objects to 
the Deputy Mngistrate’s order, first, on the 
ground that the summons was not in legal 
form according to Section 492. This may 
be taken in conjunction with the objection 
in the 3rd pala. of his petition to this Court, 
which is the same as that already put forward 
by Abdool Buri and his companions, and 
which must be allowed for the reasons given 


in our judgment on their application. The 
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Deputy Magistrate was not justified in call- 
ing upon Abdool Summud to furnish sute- 
ties, when the summons or requisition, to show 
cause did not mention the requisition, and 
when none of the provisions of Section 492 
were complied with. 

But with the substantive order culling 
upon Abdool Summud to give his personal 
recognizances to keep the peace we do not 
think it necessary to interfere. There was 
evidence, the evidence of the Police officials, 
on which the Deputy Magistrate would have 
been justified in finding that there was a like- 
lihood that Abdool Summud in company with 
the defendants would commit a breach of the 
peace, and the privaté knowledge which the 
Deputy Magistrate is said to have imp8ited. 
into the gage, had nothing to do with his 
belmving the perfectly clear and straight 
forward testimony given by the Sub-Iuspec- 
tor and Constable. 

Save therefore as regards the call for suro- 
ties, which portion of the ordgr is set aside, 
the Deputy Magistrate’s decision must be 
upheld. 

There is another matter, however, con- 
nected with this case iu which we ought, we 
think, to interfere under Section 297. What- 
ever may be the rights of the parties to the 
estate left by Mnhomed Hyat, there can he 
no donbt on the evidenée thnt both sides are 
equally ready to fight, and that a riot was and 
is Just as likely to take plac- in consequence 
of Hurmut Ali’s proceedings as of his oppo- 
nents. The Deputy Magistrate himself 
admits that Hurmut Ali has already been 
obliged to use force in order to hold his own. 
Aud there can be little doubt that he has 
been discharged from hia summons calling 
upon him also to show cause why he should 
not be bound down, because of the very 
decided opinion which the Deputy Magis- 
trate has recorded as to the rights ot the 
parties. It seems to us that under the en- 
cumstances and in the face of difficulties 
whioh admittedly exist, it is just ng neces- 
sary to call upou Hurmut Ali to furnish 
security (his personuPrecognizance that is), 
as it was to call on the other side to do so, 
and we direct that Hurmut Ali be again 
called upon by summons to show cause why 
he should not give a personal :ecognizance 
to the same amount as that given by Abdool 
Bari and the other petitioners. 

The Magistrate of Patna will be requested 
to make the enquiry and to submit the result 
of it to this Court. z 
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The 10rh June 1876. 


Present: 


The Howble W. Markhy nand Romesh 
Chunder Mitter, Judges. 


Powers of Magistrates— Summary Jurtadiction— 
“ Transfer” of ‘Magistrates—Effect of Fur- 
lough on Powers. 


(Miscellaneous Case. ) 


Pursooram Borooah, Petitioner. 


@ 
Baboo Krishna Komul Bhuttacharjee for 


the Petitioner. 
ae 


Baboo Juggodanund* Mookerjee ‘for the 
Crown. 


Where an Assistant Commissioner in a Non-regula- 
tion district, who had been vested with first class powers 
and with summary jurisdiction in one place, had 
gone on furlough, and on his return been posted to 
another place and there vested with only first class 
powers; and it was doubtful whether the second appoint- 
ment could be treated ag a '‘ transfer” from the first, 50 as 
to save all the authority originally vested in the officer 
under s, 56 of the Code of Criminal Procedure, 
HELD by the High Court that the Assistant Commis- 
sioner did not possess summary powers in his second 
charge, and that a conviction resulting from the exercise 
by him of such powers must be quashed. 


Markby, J—In this case an important 
question is 1aised as to the powers of n Ma- 
gistrate in the province of Assam. 


It nppears that one Pursooram was in 
December last tried summarily, and convict- 
ed by Mr. Catnegy for the offence of giving 
false information to a public servant. 


A reference was made upon the subject to 
this Court by the Judicial Commissioner of 
eAssam upon other points than those now 
before us, and this Court upon that reference 
refused to interfere. 


A petition was then presented on the 5th 
April, on belmlf of the prisoner, praying 


that the conviction andtsentence be set aside 
upon the ground that Mr. Carnegy had not 
the power to try the prisoner summa- 
rily. 

The circumstances of the case, so far ns 
they bear upon the power of Mr. Curnegy 
to try this prisoner summarily, appear to be 
these : ` 

Mr. Carnegy, in the year 1872, held the 
office of Assistant Commissioner in tbe Dis- 
trict of Asshm, which was then what ig called 
a Non-regulation district, under the local Go- 
vernment of Bengyl. On the lst of January 
1873, @ Resolution of the local Government 
of Beng) “was published in the Calcutta 
Gazette, by which it was directed under the 
provisions of the Code of Criminal Proce- 
dure, that the offcera and others whose names 
appearéd in the Schedule therewith pub- 
lished, should in eng case exercise the 
powera shown opposite their names in the 
districts shown in the Schedule. In the 
Schedfile we find under the heading “ Seeb- 
saugor District” the name of Mr. Carnegy, 
nnd opposite his name are the words, “ charge 
of Jorehaut D.vision with first class powers 
nnd powers under section 222.” This 
latter section is the one which relates to 
summary trials. 

No entlier Gazette on appointment of Mr. 
Carnegy has been produced before us, but I 
think this is sufficient evidence that Mr. 
Carnegy was the Magistrate of the Jorehaut 
Division of the District of Seebsaugor (see 
Section 28 of the Code of Crimiual Proce- 
dure) at that time, and had the power to try 
offences summarily in that district. 

Ov the 6th February 1874, certain terri- 
tories including the Districts of Seebsaugor 
aod Kamroop were removed from the go- 
vernment of the Lieutenant-Governor of 
Bengal, and placed under a Chief Commis- 
sioner. In April 1874, Mr. Carnegy having 
obtained furlough on medical certificate from 
the Government of India for one year, left 
India shortly afterwards. Several Offers in 
succession were appointed, whilst Mr. Car- 
negy was absent, to take charge of Jorghuut 
Subdivision, 

In the month of Septemher 1875, Mr. 

arnegy, huving obtuined leave fiom the 
Secretary of State toreturn to duty, arrived 
in India. He never returned to the District 
of Seebsaugor, nor up to this time has he 
resigned or vacated his office as Magistrate 
in that district, otherwise than he may have 
done so by reason of the circumstances above 
mentioned. 


On the 25th of September there appeared 
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a notification in the Assam Gazette, that 
Mr. Carnegy, Assistant Commissioner, was 
‘< posted” to the District of Kamroop, and 
on the same day there’ appeared a further 
notice in this Gazette, that Mr. Carnegy was 
vested with the powers of a Magistrate of 
the first class. 

Upon these facte it séemed tous, when 
the mutter waa before us on a former ocon- 
sion, that Mr. Carnegy had no power fo try 
prisoners summarily ın the District of Kam- 
roop. The exercise of those powers was 
originally limited to tha District of Seeb- 
saugor, and when Mr. Carnegy waf posted 
to Kamroop (whatever that ‘may mean), 
whilst on the one hand he was expressly 
authorized toexercise the powers of afit st class 
Magistrate in the District ef Kamroop, the 
remuining power which had been formerly 
conferred upon him og trying prisoners sum- 
marily, was not 1e-cranted. 

It was at this junction that we relensad 
the prisoner upon bail; but we abStuined 
from quashing the conviction because, the 
matier being one which affected the jurisdic- 
tion of a judicial officer and possibly of many 
jadicial officers, we thought the local Govern- 
ment ought to be represented. 

Baboo Juggodunund Mookerjee hns now 
appenred for the local Government. He has 
not given us any additional information, but 
he relies entirely upon the provisions of 
Section 56 of the Code of Criminal Proce- 
dure, by virtue of which he contends that all 
the powers conferred upon Mr. Carnegy in 
Seebsaugor are extended to Kamroop. 

That section provides as follows :—“ When- 
“ever any person holding an office in the 
“service of Government, who has been in: 
“vested with any powers under this Act 
“or any enactment hereby repealed, in any 
“ district, is transferred to an equal or higher 
“ office of the same nature within another 
“ district, he shall, unless the local Govern- 
‘‘ment otherwise direct, continue to exer- 
“ cise *tife same powers in the district to 
* which he is so transferred.” 

Upon this section two questions have been 
e 

1. . Was Mr. Carnegy “ transferred ” 
within the meauing of the section ? 

2. Is the operation of the section pre- 
vented because the local Government has 
“ otherwise directed ? ” 

Neither of these questions is free from 
diffculty. With regard to the first, it is anid 
that by going on farlough, Mr. Carnegy va- 
cated his former appointment and could not 
therefore on his return be transferred ; that, 


no order transferring him has been made, and 
that the term “ posted ” indicates, not a tians- 
fer, but a fresh appointment. But that word 
is ambiguous, and before deciding the que-- 
tion upon thia ground it would be necessm y 
to see whether Mr. Carnegy ever really 
vacated his former appointment. Upon this 
mutter there is, as far as I am awnre of, no 
rule laid down by authority. Prior to 186% 
it was, I believe, always understood that any 
officer going on furlough vacated his appoiut- 
meut, and under an order of the Government 
of Indin of the 16th December 1861, it is 
expressly declared that * Civil Servants 
tuking furlough will vacate their offices.” 
Mr. Carnegy was not a covenanted Civil 
Servant, and to what furlough rules he mny 
have bean subject prior to 1868 I am not 
quitè sure ; but I believe the rule that officer s 
going on furlowgh vacated their appointments, 
was universal. On the 16th June 1868, 
however, ao order was published, which 
directs that except as hereinafter provided, 
“ an officer, when on furlough, shall retain a 
lien on his substantive appointment or on an 
appointment of similar character and not less 
salary.” This is applicable to all officers 
whether covenanted or uncovenanted. It 
seems to me extremely doubtful whether 
the effect of this last rule is that the officer 
taking furlough retains his appointment. 
To my mind it rather indicates the con- 
trary. The matter, however, may not de- 
pend entirely upon these rules, which are 
furlough rules only issued by Government 
in the Financial Department. It may bo thut 
what really vacates an office is nut the going 
on furlough, but the appointment of another 
person to the office, and as fur as I have seen 
no person was specially appointed to suc- 
ceed Mr. Carnegy in his office ns Magistrate 
in the District of Seehsaugor. The number 
of Subordinnte Magistrates in a district 
being unlimited, there was no necessity for 
doing so And this seems to be the view of 
the local Government of Assnm; for whilst 
Mr. Carnegy’s powers were conferred afresh, 
it does not appear thate ever received any 
fresh appointment as Magistrate. He is no 
doubt trented as having ceased to be Magis- 
trate of a Division of n District, but he 1s 
apparently treated ns being still, on his re- 
turn, a Subordinate Magistrate in or of a 
district, which district could have been no 
other than the District of Seebsauger. 

I should, therefore, desire further consider- 
ation before holding that Mr. Carnefy va- 
cated his former appointment by going on 
furlough, and that ou this found he was 
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not traueferred to the District of Kamroop 
within the meaning of Section 56. I desire 
to be understood as expressing no opinion 
upon this point. 

Bat there remains the second question, 
whether the operation of the section is pre- 
vented because the local Government has 
otherwise directed. 

If we take Section 56 quiteliterally, it would 
seem to indicate that the “ direction other- 
wise” there alluded to was a direction con- 
temporaneous with the transfer. This would 
render a special direction necessary in every 
case of transfer where the powers had alrendy 
been locally restricted under Section 88. 
But when the local Government had already 
edeclared its intention on this subject, this 
would seem to me to be superfluous. e And it 
does not appear to me necessary to pat this 
construction on Section 56. A think that 
the words “ unless the local Government 
otherwise directs,” reasonably construed, 
will include æ previous restriction under 
Section 38 as well as one imposed when the 
trausfer is made, This accords with the 
view taken by the local Government of 
Assam which (as before pointed out) clearly 
treated the powers conferred upon Mr. Car- 
negy as baving come to an end. 

Upon this last ground, therefore, I hold 
that Mr. Carnegy has no summary powers 
under Section 222 in the District of Kamroop, 
and I therefore think that we ought to quash 
the conviction and discharge the sureties. 

Mitter, JI am also of the same opinion. 
It seems to me that the effect of the Govern- 
ment Resolution, dated lst of January 1873, 
was to confer upon Mr. Carnegy powers 
under Section 222 of the Criminal Procedure 
Code within the Subdivision of Jorehaut 
only. That being so it caunot be said that 
he was “ transferred to an equal or higher 
office ” of the nature of which he held iu 
the District of Seebsaugor. Because, suppos- 
ing he was transferred within the meaning of 
that section and that he never vacated his 
appointment, the one to which he was 
transferred in the District of Kamroop is 
neither equal to nor higher than that he held 
in the District of Seebsnugor. A reference 
to Sections 27 und 28 of the Code will show 
that the powers of a Magistrate of a Division 
of a District are higher than those of a Ma- 
gistrate of the first class not in charge of any 
Subdivisio. I am therefore of opinion 
that upder Section 56 referred to above, 
Mr. Carvegy did not continue to exercise 
the sume power_ which he had while in charge 


of the Subdivision of Jorehaut. 
@ 


The 12th June 1876. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover; 
Judges. 


Judge's Charge to Jury. 


Committed by the Magistrate and tried by 
the „Sessions Judge of Ducea, on a 


charge of forgery, &c. 
* The Queen 


e versus 
ChundersKomar Muzoomdar, Appellant. 


Baboo Doorga Mohun Dass 
` fap Appellant. 


Baboo Juggodanund Mookerjee, the Junior 
Government Pleade® for Prosecution. 


¥ charging a jury, a Judge i» not bound to do more 
thin lay garefully and plainly before them the evidence 
as recorded by itn, noting discrepancies and inconsist- 
encies, and pointing out generally the way in whieh it 
is favourable or unfavourable to accused. 


Glover, J—~THE case of this prisoner was 
once b fore ecousidered by the Court on 
appeal (Glover and Mitter, JJ.,) and a new 
trial was ordered on the ground that in cer- 
tain particulars the Judge hnd misdirected 
the jury, and that the uccused had beer pre- 
judiced by the misdirection. 

The accused has now been tried again, and 
the result is for the second time a verdict 
(unanimous) of guilty. He comes before us 
again on appeal, aud his ground of appeal is 
the anme as before (although of course the 
particulars are different), that the Judge has 
misdirected the jury, aud that be (the pri- 
soner) has been thereby prejudiced. 

Before cousidering his petition of appeal, 
which is a very long one of 28 separate 
paragraphs, I wish, with reference to what 
was said at the bar, to declare my opinion 
that a Judge in chniging a jury is not bound 
to do more than lay carefully and’ plainly 
before them tlie evidence as recorded by 
him, noting the discrepancies and incongist- 
encies and pointing out generally the way in 
which it either favourably or unfavourably 
affects the person being tried. He is not 
bound to place himself in the position of 
prisoner's advocate or to press upon the 
attention of the jury any little points which’ 
might tell in the accused’s favour if they 
took a particular view of the evidence. He 
ig not bound, as E understand bis duty, to 
press his advice as to the way in which 
certain parte of the evidence may or should 
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be taken, or to insist, except in cases where 
the law prescribes it, that such nnd such 
evidence is credible or incredible. To do all 
tbis is the function of the prisoner’s advooate ; 
and although a Judge in this country where 
trial by jury ia in ita infancy, may be 
obliged to tuke x more active part in respect 
of charging a jury, than he would be 
expected to do in other countries where the 
institution has been long and successfully 
established, there is n limit bexohd which in 
my opinion he certainly ought not to go. I 
make these remnike, becguse if the Judge 


was bound to do all that the pef&tion of 


appeal declares that he ought fo have done, 
he might as well have changed places with 
the prisoner’s Counsel. Whilst the jury 
would have had nothing to do but give effect 
to what the judgment should be as ‘already 
explained to them bythe Judge, the verdict 
Instead of theirs would have been that of 
the officer conducting the trial. ° 

To come however to the particufar in- 
stances in which the Judge is said to have 
misdirected the jury, L do not think it 
necessary to notice these objections regard- 
ing the charge, where the effect of what the 
Judge has said, so far from prejudicing the 


accused, was in his favor; and nota few of 


the appellant’s objections come under this 
category. I shall confine myself to those in- 
stances in which the Sessions Judge’s action 
is said to have been both wrong and preju- 
dicial to the person on trial. 

The first objection is that the appellant’s 
pleader was not allowed to refer to the evi- 
dence given at the former trial or to com- 
pare it with the depositions now given. 
This I observe is mere assertion: there is 
nothing in the Jadge’s charge to wariant the 
allegation, nor can, I find anywhere on the 
record of the depositions any memo. to the 
effect that questions relating to evidence 
given at the first trial were not allowed. 
The accused, if he wished this Court to make 
enquiry ifto the point, should have supported 
his allegation by affidavit. Something I 
‘think was said at the time of hearing about 
procuting such an affidavit if time were 
given for the purpose, but it would have 
been improper to delay the hearing of the 
appeal on this account. ‘The case had been 
for a long time before the Court, and the 
accused had been throughout defended by 
careful and able advocates. If there had 
been anything in his objection it would have 
been, or at all events ought to have been, 
Pronerly supported when the petition was 


As to the Judge’s remark (vide para. 2 
of the petition of appeal) about the? alterna- 
tive hypothesis that the Baboos and the pri- 


soner had conspired together to raise loans 
on mooktearnamahs which might afterwards 
be repudiated, no doubt there is a mistake ng 


to the author of the suggestion. It was not 
Baboo Doorga Mohun Dass, the prisoner's 


vakeel, who made the remark, but the Go- 


vernment Pleader ; but after all what does it 


amount tor Any idea that it may have 
given rise to in the minds of the jury as 
connected with a quasi admission on the part 
of the prisoner’s Counsel: that if his client 
were bad his masters and employees wera 
worse, must have been most thoroughly elimi- 
nated from them by the succeediog portions: 
of the charge. 
doubt made, but under the circumstances f 


A mistake of names was no 


cannot see thae it in any way prejudiced tha 
accused. 
As to the Mohnjun’s evidence, about which 


a great deal was made, I cannet see in wha: 


way the jury were misdirected. The illus- 
tration used was perhaps not a happy one; 


but the evidence as to the Baboo’s transaction 
with Bykunt Nath after the first trial was 


over was very fairly laid before the jury, and 
it was for them to draw the inference. Tha 
money might have been paid either as a 
quasi acknowledgment of indebtedness under 
the mooktearnamah, or in order to delay tha 
threatened suit on the mortgage. The jury 
were left to take which view they pleased. 
In one point at least the Judge’s remarks 
were not unfavourable to the prisoner, for 
although he put to the jury the Koondoo’s 
statement and laid some stress on the cir- 
cumstances under which the money had kb. 2 
paid and on the inferences which it was 
possible to draw thereupon, he did not men- 
tion, what he ought to have done, that the 
Baboo denied any payment at all. 

The th ground is untenable ; it was no 
misdirection (vide the remarks in Queen v. 
Elahee Buksh, V W. R., 75) to say that 
thə evidence of such and such witnesses 
appeared to be credible.” The Judge was not 
debarred from saying this, and he left it to 
the jury to decide whether they belioved the 
witnesses or no. 

With regard to the stamp vendor it ap- 
pears to me that the Judge’s remarks weru 
quite justified. It was undoubtedly against | 
this witness’ interest to say what hedid. 

As for the objection that the Judge 
allowed hearsay evidence to go to the® jury, 
we are not told in the petition how and when 
such evidence was given, orhow it preju- 
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diced the accused. One or two instances of 
a witness having said in the course of his 
examination things that he bad heard only, 
have been pointed out by the prisoner's 
Counsel ; but they are generally of the most 
trifling cliniacter, and could, I take it, have 
had no effect on the jury either one way or 
the other. Of the other objections, some 
yefer to matters on which the Judge has 
distinctly favoured the prisoner, others relate 
to omissions which if ia said the Judge 
ought not, in fairness to the prisoner, to have 
committed. I do not think it necessary to 
go seriatim into all these points, ‘The 
Judge might have dissected the evidence 
more completely (although I for my par 
e“consider his charge a very painstaking and 
laborious one), but I do not think that he 
was in any way bound to do so. As [said 
before, I consider that a Judge does his duty 
when he lays all the evidence fully and fairly 
before n jury, and that he is not bound to go 
into a long sæd laboured argument to show 
how this witness is to be believed or that 
witness to be discredited, why this set of 
circumstauces appear to be true, and that 
to be false. It is the advocnte’s business to 
lay all this before the jury, not the Judge’s, 

I should call the present charge a remark- 
ably fair one: in many paris it is decidedly 
in favour of the prisoner, and in all it is 
scrupulously unbiased. As to whether the 
Judge’s estimate of the evidence was a cor- 
rect one (and this after all is the substantial 
ground of dissatisfaction with the charge) is 
a matter with which we have nothing to do. 
I cannot say that it recommends itself fully 
to my judgment, aud if we were trying the 
case as an appeal upon that evidence we 
might possibly come to a different conclu- 
sion; but the jury were the sole judges of 
the weight and effect of that evidence, and 
ns it seems to me, every thing was fairly and 
properly laid before them. This case hns 
occupied the Court many days, but after full 
consideration I cannot say that there has 
been any material error in the Judge's 
charge, or any reason to believe that, so fur as 
the presiding officer is concerned, the prisoner 
has not had a fair trial. 

There remains the question of punishment. 
By law, the extreme limit of imprisonment 
would be ten years: it bas been suggested 
etbat as the Judge found the prisoner guilty 
on two separate charges, the punishment of 
fourteen years’ rigorous imprisopment com- 
muted to transportation was a lump sentence 
for both offences and was therefore lean]. It 
may be that tl Judge intended his sentence 
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to operate as stated, but it is hardly worth 
while going further into the matter as I con- 
sider that the sentence of fourteen yenre’ 
rigorous imprisonment, whether legal or ille- 
gal, is much too severe. I do not forget the 
nature of the p:isoner’s crime, nor deny that 
it is one which should be severely visited ; but 
fourteen years’ imprisonment is in this coun- 
try and at the prisoner’s age almost equiva- 
lant to a sentence of death in prison, and 
there are in’ this case other circumstances 
which I think justify us in passihg a more 
lenient .sentence. "The appeal is so fur dis- 
missed ® tliat the Judges order convicting 
the prisonpr’ts upheld, but the sentence is 
altered to one of seven years’ rigorous impri- 
sonment, in calculating which the time that 
the prisoner Lagalready beeu in jail will be 
tnken itto account. 

Kemp, J.—I do nog propose to say much 
upon the question of how a Judge onght to 
charge a native jury. The decision of the 
Full Bunch— Volume V W. R., Elahee Buksh, 
appellant—is the leading case upon this point. 
I think a native jury has a right to expect 
from the Judge “sound and proper advice 
and assistance as regards the degree of 
weight which may fairly be attached to tha 
testimony of particular witnesses. The Jaw 
requires the Judge to sum up properly, and 
if a failure of justice las beeu caused by 
improper advice upon a question of fact or 
by an omission to give that advice which a 
Judge in the exercise of a sound judicial 
discretion ought to give upon questions of 
fact, or as to the degree of credit to be given 
to particular witnesses, that there ought to be 
a remedy by appeal agninst a verdict of 
guilty.” In the case before us the prisoner 
has bad two trials. The jury cousisted on 
both occasions entirely of Hindoos, and they 
have unanimously arrived iu both trials at 
the same Verdict of guilty. 

The charge of the Judge is a very elabo- 
rate one, and after carefully cousideriug the 
several objections to it which mwe been 
raised by the learved Counsel for the prisoner, 
I am not prepared to say that the prisoner’ 
has not had a fair trial or that the omi€sions 
in the charge pointed out by the Cpunsel 
have materially prejudiced the prisoner, much 
less caused a failure of justice. 

I propose to notice some of the main 
objections. 

In tha 8rd ground of appeal it is stated 
that the Judge has materially misdirected 
the jury iu telling them not to attach much 
importance to the evidence of the witness 
Baboo Bykunta Nath Koondoo, and that the 
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illustration put forward by the Judge to 
explain away the effect of that evidence is 
altogether inapplicable and was calculated to 
mislead the jury. 

Now the jury’s attention was called to the 
fact that the vnakeel for the prisoner had 
attached much importance to the evidence of 
this witness. The Judge then places before 
the jury the substance of what the witness 
deposed to and added these remarks: Both 
sides have tried to give this “evidence a 
complexion to suit their own case. The 
Judge then remarks, and this is in favour of 
the prisoner, that the contention Sof the 
Counsel for the prosecution, viz., that it was 
the interest of the Rajnuggur Buboos to pay 
Rs. 6,000 as they were under a çlreat of 
being sued by the Koonda@os for a much 
larger sum due under a mortgnge, “was a 
fallacy : at the snme time he tells the jury, 
and this is not in favour of the prisoner, that 
the vukeel for the defence was wrong ia 
drawing an inference that the Rs. 6.000 was 
paid to the Kooudoos by the Rajnuggur 
Baboos, because they felt the justice of the 
demand. Then follows the illustration 
which had better been omitted. It is matter 
for observation that the Judge did not tell 
the jury that the Baboos altogether denied 
the payment of Rs. 6,000. The evidence of 
the witness was put to the jury with the 
theories and inferences drawn from that evi- 
dence by both sides, and they were left to 
exercise their own judgment. With regard 
to the evidence of the stamp vendor it is 
objected in the 6th ground, that the Judge 
‘erred in not pointing ont to the jury the 
manifest contradictions and false statements 
in the evidence of this witness tending to 
show that he had been tampered with.” 

The Judge remarked with reference to this 
witness, that he was called for the defence, but 
that in reality his evidence went very strongly 
against the prisoner, and there can be no 
doubt that such is the case. The jury were 
competent to form their own opinion as to 
„Whether this witness had been tampered with 


or wr 

ith reference to the objection that the 
Judge ought to have instructed the jury to 
attach great importance to thé fuct thata por- 
tion of the money raised on the strength of 
the forged mooktenrvamahs was spent in 
the service of the Baboos, I fiud on referring 
to the Judge’s charge that he did tell the 
- jury that, even admitting the item of expen- 
diture as per accounts submitted by the pri- 
soner, there was a considerable deficit. The 
‘Judge points to some items in the account 
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which he thinks the prisoner may justly say 
he expended for the Baboos. ‘The whole matter 
was left for the determination of the jury, 
who were perhaps more competent than the 
Judge to decide whether the accounts sub- 
mitted by the prisoner were gatisfuctory or 
not. The other objections are of minor im- 
portance, nud have been dealt with by my 
learned collengue. On the whole case, after 
cnieful consideration, I think that there have 
been no misdirections to the jury, which have 
caused a fnilure of justice or materially pre- 
judiced the prisoner. It is easy to pick out 
flaws in a very long and somewhat argu- 
mentative charge; but on the whole I am 
bound to say that the case was fairly put to 
the jury, and that in many instances “Tits, 
Judge’s remarks were very favourable to tho 
prisoner. I concur in mitigating the sen- 
tence and would dismiss the appenl. 
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The 15th June 1876. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Subsiantial Irregularityesin Criminal Proceedings. 
( Miscellaneous Case.) 
The Queen 
Versus 
Bholanath Sein, Petitioner. 


Mr. M. Ghose and Baboo Boido 
Dey for the Petitiouer. 


Nath 


Criminal proceedings are bad unless they are con- 
ducted in the manner prescribed by law : and if they 
ace substantially bad in themselves, the defect will not 
be cured by any waiver or consent of the accused 

No man should sit as a Judge in a caso in which he 
has a substantial interest, 

A Magistrate should not give evidence in a case in 
which he is acting judicially uf he can poasibly avoid 
doing so. 


Macpherson, J.—Tuis is an aplication 
to the High Court under Section 297 of the 
Criminal Procedure Cof. 

The petitiqner Bholanath Sein has been 
convicted by a Bench of Magistrates at 
Midrapore on two charges of breach of trust 
under Section 409 of the Indian Penal Code. 
He was sentenced to two periods of impri- 
sonment, amounting tn all to two years’ 
rigorous imprisonment, with a fineof Rs. 1,000,® 
and in default of payment of tle fine, six 
months’ additional imprisonment. i 

We are asked to quash the conviction, on 
the ground of various substa@tial illegalities 
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and irregularities, most of which are set forth 
in the petition presented to this Court. 

The seventh of the grounds stated in the 
petition is, that it was illegal and improper 
that a certain Mr. Larymore should have 
been one of the Bench of Magistrates who 
tried this case. It appears to us that this is 
n good ground of objection, and that, under 
the circumstances, the presence of Mr. Lury- 
more, who had a substantial interest in the 
prosecution, vitiated the proceedings and 
makes it necessary that the conviction should 
be quashed. 

The prisoner Bholanath Sein was the jailor 
of the district jail at Midnapore, of which 
Mr. Larymore was the superintendent at the 
TS of the trial, and at the time of the 
commission of theoffences for which Bholanath 
Sein was tried. ‘Bholanath Sein waa+ Mr, 
Laiymore’s immeditate subogdinate in the 
management of this jail, and the monies the 
receipt of which was the subject of the first 
charge were daawn by him from Government 
on the strength of certain bills or vouchers 
which (although in fact incorrect) Mr. Lary- 
more had been induced by the accused to 
countersign as correct; while as regards the 
second charge, which was for receiving 
payment for certain oil at a higher rate than 
he credited to Government, tlie defence was 
(and Mr. Larymore proved it to be true) 
that Mr. Larymore had himself sanctioned 
the sale at the rate with which the prisoner 
credited the Government. The whole casa 
was that the -prisoner, by deceiving and 
imposing upon Mr, Larymore, had frauda- 
Jently got the sums of money, the receipt 
and appropriation of which wns charged 
ngainst him as criminal breach of trust, 
Mr. Larymore being the superintendent in 
charge of this jail, und being connected in 
this manner with the sums which the pri- 
soner was alleged to have misappropriated, 
it is evident that he was most substantially 
interested in the matter, and that he was by 
no means free from the possibility of pecu- 
niary responsibility in respect of it. That 
being so, it was mO&Bt unfortunate that the 
District Mngistrate should have thought fit 
to select, Mr. Larymore to sit as one of the 
Judges in the case. 

The Magistinte gays that Mr. Larymore 
was friendly to the prisoner, and that it was 
with a desire to assist the prisouar that he 
*put Mr. karymore on the Bench. But the 
Magistrate really erred if he selected Mr. 
Larynfore, becnuse he was supposed to be 
specially friendiy to the prisoner, almost 
as much as “le would have erred bad 
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he selected him for the opposite reason. 
A. criminal prosecution is not in the nature 
of a friendly arbitration. It is a penal pro- 
ceeding of a very grave and serious kind, in 
which it is impossible to proceed too strictly 
according to the rules prescribed by law, 
Connected as Mr. Larymore was with the 
prisoner in the very matters which were the 
subject of the trisl, it is impossible that his 
sitting as one of the Judges could be right. 
It is one of thg oldest aud plainest rules of 
justice and of common sense that no man 
shall sift as Judge in a case in which he has 
a subsMotial interest. That is the law of 
this country us much as it is the law of 
England, [See the decision of a Full 
Bench df this Court in the case of the Gov- 
ernment v. Here Lall Dass, 17 W. R., page 
39, Criminal Rulings, and the cases there 
referred to. See also gvery recent case in 
England, the Queen v. Meyer, Vol. I, Law 
Reports. page 173, Q. B. Divn.]}. 

The District Magistrate says that Mr. 
Larymore’s interest in the matter was very 
indirect. In this we cannot agree with him: 
for it is quite clear, even from the evidence 
given by Mr. Larymore himself, that he had 
a most distinct and substantial interest. 
Under certain circumstances it might have 
proved a direct pecuniary interest. The 
District Mngistrate himself says as to the 
second head of charge,—* there is this to be 
“ said in palliation of it, that Mr. Larymore’s 
“consent was obtained to the price, while 
“the quantity sold was probably fixed in the 
“accounts with a view to square the monthly 
“ statements.” 

We think that were it on this ground 
alone, the conviction ought to be quashed. ` 

But in addition to this, there are several 
other very serious irregularities to which 
our attention has heen called. 

The Bench of Magistrates consisted of the 
District Magistrate, Mr. Harrison, Mr. Lary- 
more, the officiating Superintendent of the 
Jail, Dr. Bachelor and two native gentle- 
men, ‘being a Bench of five. In the course 
of the trial both Mr. Harrison and Mn. 
Larymore were examined as witness for 
the prosecution. ; 

Without snying that it is illegal for a 
Magistrate to give evidence in the witness- 
box tn a case with which he is dealing judi- 
cially, it clearly is on general principles 
most undesitable that a Judge should be 
examined as,a witness in a case which he 
himself is trying, if such a contingency can 
possibly be avoided. (See the Full Beuch 
case, 17 W. R., page 39, C. R, already. 
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referred to.) The mere fact tbat Mr. Harri- 
son and Mr. Larymore were necessary 
witnesses for the prosecution was a most 
cogent reason why neither of them should 
have been members of the Bench by which 
the prisoner was to be tried. Mr. Harrison 
was almost as much out of place in the 
Bench ns was Mr. Larymore. For the whole 
alleged fraud was discovered by Mr. Har- 
gou himself: the prosecution was initiated 
and the Government plender was instructed 
by him: and he was one of the most impor- 
taunt witnesses for the pi ogecution. 

That being the District Macistratt’s posi- 
tion, we cannot conceive why.he did not 
place the case (which is really a very import- 
ant one) before some Magistrate in no way 
connected with it, who migkt have disposed 
of it himself or might have committed the 
accused for trial to tae Sessions, instead of 
going out of his way to have the case tried 
by a special Bench composed of Magistrates, 
of whom two were manifestly objecifonable. 
In making these remarks we do not say that 
a Magistiate is incapacitated from dealing 
with a case judicially merely becuuse in his 
character of Magistrate it may have been 
his duty to initiate the proceedings. We 
only say that it was wrong that the District 
Magistrate should deal with this case judi- 
cially when there was no sort of necessity 
for his doing so, when he had himself dis- 
covered the alleged fraud and initiated the 
prosecution, and when he was one of the 
principal witnesses against the prisoner. 

Then again we find, that after the case 
for the prosecution was closed and formal 
charges were diawn up, and the accused had 
given the names of the witnesses whom he 
intended to call, Mr. Larymore was deputed 
by his brother Magistrates to go and take 
the depositions of ‘some of these witnesses. 
Mr. Harrison, in his judgment, says :— 
* When the witnesses for the defence were 
“named, most of them were connected with 
“theejfil. As it would certainly be snid 
“by whatever party they gave evidence 
“against, that they had been tampered with, 


“ the Court suggested, and both sides agreed,’ 


“that these statements had better be taken 
“ down at once iu the presence of the agents 
“of both parties aud of ove of the Honor- 
“ary Magistrates, to guard against subse- 
“quent deviation. Accordingly they were 
“questioned and their answers recorded in 
“this way on the 12th aud 13th November, 
“and the statements are placed with the 
“record for the use of either party, though 
“not themselves as evidence.’ We are 


unable to understand what such a proceeding 
is supposed to mean. Here isa man being 
tried on a very serious charge, who names 
the witnesses whom he means to call. There- 
upon “the Court” suggests that “to guard 
against subsequent deviation” the state- 
ments of these witnesses should be taken 
down at once in the presence of one of the 
Honorary Magistrates and of the prisoner's 
agent. Accordingly the statements are taken 
down by Mr. Larymore, and the depositions 
so recorded ‘ure placed with the record for 
the use of either party though not themselves 
as evidence.” This was a most irregular 
aud unfair proceeding. The Court had no 
possible right to receive from Mr. Laryqore 
or from anybody else statements tier a 
after sueh a fashion, or to place these 
siafements with the record if they were not 
themselves efidence. As a matter of fact 
those statements were taken down and were 
placed with the recoid for the sole purpose 
of being used against the @risoner. And 
they are practically so used by the Magis- 
trate Mr. Harrison when in his judgment 
i he says :—“ Now Uma Churn Chatterjev's 
|“ evidence I lave ulready said I consider 
|“ quite unworthy of credit ; and it will be 
observed that when hts statement was 
“taken before Mr. Larymore on November 
“13th, he was never questioned about 
“these purchases or said anything about 
“ them.” 

In our opinion the deputing Mr. Lary- 
more to take in an irregular way the staic- 
ments of tle witnesses whom the prisouer 
meant afterwards to call in support of his 
defence, was most unfortunate. It wus 
quite, illegal and unjustifiable, 

The District Magistrate, Mr. Harrison, in 
l his judgment says, that when “the Court 
‘Suggested that these persous should be 
examined at ouce in the presence of one of 
' the Honorary Magistrates, both sides agreod 
i thut this had better be dove.” And doubt- 
' less ho relies on that “agreement” as justi- 
‘fying and sanctioning what was done. So 
as regards the objection taken to Mr. Lay- 
more’s being on the Bench and to Mr. Hari i- 
sons own presence there, he relies on the 
consent given by the prisoner in the fist 
instance. 

Lhe District Magistrate has throughout 
these proceedings treated them very muc 
as if they had been proceeding’ pending 
in a civil suit, and has lost sight of 
the wide difference which exists between 
a civil suit and a criminal prosecution. 
Criminal proceedings ure Sad unless they 
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nre conducted in the manner prescribed 
by law: and if they are substantially bad 
in themselves, the defect will not be cured 
by any waiver or consent of the prisoner. 
When ‘the irregularities are all unfavor- 
able to the prisoner, ns in our opinion they 
clenrly were in the present case, it is 
impossible for any Court to consider a 
waiver or consent as binding on him. It 
is the duty of Magistrates and all Criminal 
Courts to follow’ the procedure prescribed 
by law, and there is no Jaw which sanc- 
tions their intentional departure from that 
procedure, and their attempting to protect 
themselves against the consequences of 
8 departure by getting the necused 
erson to suy he consents to it. In the 
mofussil most prisoners not properly defend- 
ed would probably assent to any irregu- 
larity which the Judge or Mafistrate trying 
him chose to suggest. There would be an 
end to all procedure if such an assent were 
held to wart material and important 
irregularities. 

But after all, what really was the nature 
of the consent given by the prisoner as 
to the composition of the Bench? After 
the witnesses for the prosecution had been 
examined, formal charges were on the 10th 
of November drawn up, and the plea of 
“ not guilty’? was recorded. The accused 
gave the names of his witnesses, and 
the further hearing was adjourned to the 
41h of December. Ia his judgment Mr. 
Harrison says :—“ After the charge was 
“drawn up and the case resumed after the 
“long adjournment for the defence, the 
“ nccused’s Counsel objected to the composi- 
“tion of the Bench, both to Mr. Larymore’s 
“ presence on it and to mine. Except under 
“the special circumstances of the cnse, 
«Mr. Larymore’s presence on the Bench 
“might obviously be questionable; and 
‘hence before commencing the trial, the 
“ nccused nnd his plenders were expressly 
“asked if they had any objection to the 
‘composition of thg Bench, when tbey 
e distinctly stated that they had none what- 
“over, &e.”’ 

It is to be noted that the objection was 
raised and pressed, before the case had 
proceeded further than the point of drawing 
up formal charges and recording the plea 
ef “not guilty,” also that before that 
time botl®Mr. Harrison and Mr. Larymore 
had gjven evidence as witnesses on behalf 
of the prosecution. But it is not stated, 
and there is gothing to lend us to suppose, 
that when the prisoner was asked whether 

e 


he objected to the composition of the Bench, 
he was warned that Wr. Harrison and Mr. 
Larymore were both very important wit- 
nesses for the prosecution. 

The record of the case does not show 
that when the prisoner was first brought 
before this Bench he was asked whether 
he objected to its composition, except that 
Mr. Iarymore deposes to the fact which 
is confirmed by Mr. Harrison in his judg- 
ment. It is'*n matter of comparatively 
little consequence whether it is recorded 
or note. Byt ifethe Magistrates really 
intended. to.yely on the prisoner’s consent, 
that consent ought to have been formally 
and accurately recorded at the time it was 
given. 

On these gronds, and without entering 
into the other objections which the prisoners 
Counsel tnke to the @nviction, we think 
it clear that there have been most serious 
afd material errors in the proceedings 
in this case, which have been greatly to 
the prejudice of the prisoner. We there- 
fore set aside the conviction and sentence, 
and order that the prisoner be discharged, 
and that the fines, if paid, be refunded to 
him. 

The Magistrate of the District no doubthad 
authority to direct that this case should be 
tried by a Bench of Magistrates. But n com- 
plicated and somewhat difficult case like this 
is by no menns one which it is desirable to place 
before such a Court. And the result shows 
that this is so. The ease is one in which 
the strictest accuracy is necessary: whereas 
the proceedings have been diffuse and loose 
in the highest degree. Moreover, there is 
not one “judgment” by the Court, but a 
series of judgments, which, to say the least 
of it, is most inconvenient. Mi. Harrison 
writes the judgment (a most voluminous 
one) on the first charge, and says that he 
concurs with Mr. Larymore’s judgment on 
the second charge. Mr. Larymorg writes 
a judgment on the second charge, and says 
he concurs in Mr. Harrison’s Judgment on 
the first charge. Dr. Bachelor writea,that 
he concurs in the judgments of Mr. Harrison 
and Mr. Larymore. And the two ative 
Magistrates write a Jong judgment of their 
own. All the five Magistrates however do 
join in signing in a regular way the final 
“finding and sentence ” of the Court. 

The case comes before us under somewhat 
peculiar circumstances, for the prisoner avail- 
ed himself (as to a portion of his case at 
least) of his right of appeal to the Sessions 
Judge The appeal was unsuccessful, 
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though he, in his petition, repeated his | be supposed to have been prejudiced, and 
objections to the constitation of the Court that his case ought to be relieard. 


which tried him. 

Notwithstauding that the appeal was 
dismissed, it appears to ua that the irregu- 
Inities ov which we have -dwelt are so 
serious aud so important os to render it 
imperative on us even now,.fo quish the 
whole proceedings. 


The 3lst May 1876. ` 


Present te 


The Hon’ble F. B. Kemp and F. A. Glover, 
' Judges. 


Material Error in Judicial Proceeding— Retrial. 


In the matter of 
Tha Petition of Huriprosad Dutta. 


Where a retrial had been ordered by the High Court 
on the ground that the evidence of an important 
witness had not been taken, and the Court of firat 
instance, after recording the evidence of that witness, 
refused to reconsider all the old evidence except in sg 
Sar as it was affocted by the deposition of the fresh 
witness, but the Lower Appellate Court had fully recon- 
sidered all the evidence, old and new, and adhered to 
“ita. former decision, adding that, from its official 
knowledge of the fresh witness, it did not consider his 
evidence trustworthy,—HeLp by the High Court 
that, whatever view it might have taken of the deci- 
gion on an appeal on all the facts, it could not set aside 


the decision on the ground that any material error had | 


occurred 1n a judicial proceeding. 


é 


Typ gaso of this petitioner was before 
this Bench on the 5th of November 1875," 
bavipg been called for under Section 297 
Criminal Procedure Code. The petitioner 
had been convicted of an offence under 
Section 409 Indian Penal Code, and sen- 
tenced to two years’ rigorous imprisonment. 
. We were of opinion that the record dis- 
closed at least two serious errors of pro- 
cedure, by which the petitioner might fuirly 


i 


* See 24 W. R, GR. 


We pointed out that the evidence of the 
Extra Assistant Commissioner ought to have 
been taken, and that the omission to do so 
was prejudicial to the petitioner, aud afforded 
ground for the interference of this Court. 
We further remarked, that the petitioner 
had not had a reasonable time given to him 
by the Judicial Commissioner for the hear- 
ing of his appeal. 

With reference to the argument then 
addressed to us by the learned Counsel fo 
the petitioner, viz., that “ because the evi- 
“dence was discrepant, this Court would be 
“justified, as a Court of revision, in treating 
“this case a8 & conviction arrived at on 
no legal evidence,” we intimated our opi- 
nion, that “a decision given on evidence, 
«which was in some parte discrepant, and 
“about which there might be considerable 
“u question, would not, even if this Court 
“thought the evidence doubtful, be a mau- 
“ terial error in a judicial proceeding.” It 
was not contended that the petitioner had 
been convicted on no evidence, but that the 
evidence was discrepant oud auch as different 
persons might entertain different opinions 
about. 

We therefore sent back the case with 
directions “to take the evidence of the 
“ Extra Assistant Commissioner, and to retry 
“the case after hearing that evidence.” 
Further, “that, in the event of an appeal to 
‘the Judicial Commissioner, the provisions 
“of Section 278 Criminal Procedure Code 
‘should be attended to, and reasonable time 
“ given within which the petitioner, or his 


“Counsel, or authorized might 


“ appear.” 
The evidence of the Extra Assistant Come 
missioner, after some delay, has been recorded, 


agent, 


and the case, with this additivnal evidence, 
came before Mr. Mathews, Assistant Com- 


missioner, who wus not the officer who firat 
lo—a 
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tried “the case. 


Michell, Assistant Commiesioner, although 
he was of opinion that the sentence, “ con- 
“sidering the comparatively small value of 
“the property, aud the terrible infliction 
which the undergoing of rigorous imprison- 
“ment must be fo amnn like the accused, 
‘who too has previously borne an unblem- 


“ished charucter, was extremely severe.” 


On appeal, the conviction and sentence 
have been upheld by the Judicial Commis- 


oner. 


The petitioner again moved this Court. 


The main grounds of his petitiow are :—1s¢,— 
That the Judicial Commissioner had taken 
over the case with Mr. Mathews, the Assist- 


ont Commissioner, and influenced that offi-’ 


cer on his decision, 2ndly.—That although 
the Assistaut Commissioner, Mr. Mathews, 
stnted as his opinion, that there actually 
were, what appear at first sight at any rate, 
gerious objections to the credibility of the 
evidence for the prosecution, arising chiefly 
from the inconsistency, partiality, and animo- 
sity of certain witnesses, yet he declined 
to consider the said objection on the 
ground that it must have been considered 
by his predecessor, Captain Michell, and 
the Judicial Commissioner; 
Mr. Mathews, was not required by this 


Court to form any independent judgment 


and that he, 


in the case. 8rd.—That on the appeal 
coming before the Judicial Commissioner, 
that officer discredited the evidence of the 
Extra Assistant Congmissioner on grounds 
wholly unconnected with and not appearing 
on the record, and solely founded on infer- 
ences drawn by the said Judicial Commis- 
sioner fiom matters within his persoual 
knowledge. Ath.—That the said Assistant 
Commissioner and Judicial Commissioner 
lave committed material 
course of the trial and in the appellate stage 


errors in the 


of the case. 
@ 


He has upheld the finding 
aud sentence of his predecessor, Captain 





The first ground is not supported by any 
evidence, and is an unwarranted reflection 
upon the local authorities. 

On the second ground, we find, on turning 
to the decision of the Assistant Commissioner, 
Mr. Mathews, who took up the case afier 
the remand by this Court, that he considered 
that he was not at liberty, nor called upon, to 
decide upon the value of the previous 
evidence except im 80 far as the deposition 
of the ExtraeAssistant Commissioner affected 
it. The passage nlluded to in the petitioner’s 
petition ‘to this Court also occurs in the 
judgment of the “Assistant Commissioner. 


With reference to the additional evidence, 
that of the 
which bas been taken by order of the Court, 
Mr. that the Extra 
Assistant Commissioner might have entirely 
forgotton “ the fact that a mere verbal state- 
‘ment was made to him by the complainant 


Extra Assistant Commissioner, 


Mathews observes, 


“that he made over the elephant tusks to 
“the accused, the petitioner.” 

There cın, we think, be no doubt, that 
Mr. Mathews formed no independent opinion 
upon the whole evidence ; in short, that he 
did not retry the cuse as he was directed 
And if his 
decision had been simply affirmed by the 


to by our order of remand. 


Judicial Commissioner on appeal, we should 


have thought it right to order a new trial ; 
but we fiud, on turnuing to the decision of 
the Judicial Commissioner, thut he states, 
that “he has again gone carefully through 
“the case, and that he maintains the opinion 
‘ previously entertained by him, viz., that the 
“ evidence, considered as a whole, inolifding 
“that of the Extra Assistant Commissroner, 
“ fully sustains the charge preferred against 
“ the accused, and that no doubt existed in 
“ his mind as to the guilt of the accused.” 
The Judicial Commissioner further states, 
that he greatly regrets that the Extra 
Assistant Commissionei’s evidence cannot 
be relied on, and he refers to the conduct 
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of that officer whilst in charge of the Gola- 
Sub-Division and to other circum- 
officinlly Known to the Judicial 
Commissicner, which made it impossible for 
him to regard the Extra Assistant Commis- 
His opinion 


ghat 
stances 


sioter as a reliable witness. 
on the whole case is clear ns to the guilt 
of the accused, We are, therefore, of opinion, 
that whatever view we might have tuken 
of the evidence, had the case come before 
us as an nppeal upon the whole of fhe facts, 
we canuot, as a Court of revision, say, that 
because the evidence is in some respects 
discrepant, that there is gio evidence upon 
which a conviction under Section 409 could 
be legally arrived nt, We, however, think 
thut the sentence is too severe, and we redyce 
it to six mouths’ rigorous imprisonment. 


A 


The 16th June 1876. 


Present: 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Summons Case— Dismissal— Acquittal, 


(Miscellaneous Case.) 
Irfau Biswas, Petitioner, 


. 8 versus 


Jinnut Bibee, Opposite Party. 


` Baloo Bungshee Dhur Sein 
for the Petitioner. 


Baboo Juggodanund Mookerjee 
for the Opposite Party. 


The dismissal of a case in which a summons issues in 
the first instance amounts to an acquittal of the accused, 


against whoin, after such an acquittal, no further pro- 
ceedings in respect of the same act can be taken under a 
different charge. 


Kemp, J.—TueE petitioner was charged 
of an offence under Section 447, and that 
was the charge he pleaded to. 


The Deputy Magistrate, after making a 
local investigation and after taking evidence 
on both sides, found that the plaintiff was not 
in the exclusive enjoyment of the fruit 
of the garden, the subject of dispute. H- 
nlso found on the evidence of Mowluje 
Hassan, that the complainant Jinnut 
Bibeo had relinquished. her jumma of the 
guden in question; and he dismissed the 


case ood discha:ged the accused. 


The Magistrato now takes op the case ag 
if the charge hnd been one of theft, and he 
directs that a warrant be issued against the 
petitioner, and that the case come before him 
to be disposed of. 


We granted the petitioner a rule to show 
cause why the order of the Magistrate should 
not be set aside, Nobody appeared to show 
cause when the case wastakenup. Bat when 
the Court was delivering judgment, Baboo 
Juggodanund appenred for the opposite party, 


and we refused to hear him. 


This was acase under Section 447. It 
wns therefore a summons case. Under 
Section 212 of the Criminal Procedure Code, 
the Deputy Magistrate having framed a 
charge under Section 447 and dismissed the 


case, that dismissal amounted to an acquittal. 


We, therefore, think, that no further pro- 
ceediugs can be tukeu against the petitioner 
on a different charge which he has uot at any 


time been called upon to auswer. á 
The rule is made absolute. ğ 
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The 16th June 1876. 


Present : 


The Hon'ble A. G. Macpherson and G. G. 
Morris, Judges. 


Jurisdiction—Revival of Complaint after 
Discharge. 


(Miscellaneous Case.) 


The Queen 


versus ° 
Ld 


Zuhoorul Huq and others, Petitioners. 


= 
Mr. R. E. Twidale and Moonshee Moha- 
med Yusoof for the Petitioners. 


Baboos Juggodanund Mookerjee, the 


Junior Government Pleader, for the 


Crown. 


Where a Deputy Magistrate, under Sec. 210 Cii- 
minal Proceduie Code, permitted a complainant to 
withdraw a complaint which was not considered hei- 
nour, and discharged the accused, and the District Magis- 
trate revived the case against the accused at the instance 
of the Commissioner, HELD, that the Alagistrate had no 
jurisdiction to ‘act as he did. 


Macpherson, J.—T 18 is an application 
to quash an order of the Magistrate of 
Monghyr of the 28th of April reviving the 
prosecution against the present petitioners 
aud others, and to atay all further proceed- 
ings in the matter. 

A complant was made against the peti- 
tioner on the 27th of October last under 
Sections 148 and 328 Indian ‚Penal Code, 
gf rioting gand causing hurt. A variety of 
proceedings were held, and on the 24th of 
January, Mr. Reily, the Deputy Magistrate, 
before whom t@e complaint was pending, 


having examined the witnesses for-the pro- 
secution, diew up charges against the peti- 
tioners under Sections 147 and 325, charg- 
ing them with rioting and causing grievous 
hurt. These charges were drawn up on 
the 24th of January, when the Ist of March 
was fixed for proceeding with the case, 
and thé witnesses for the prosecution ordered 
to attend on ‘that duy. The witnesses did 
not attend on the Ist of Maich, and on the 
next da? Mr. Reily was transferred from 
his office and was succeeded by Mr. 
On the 8rd of March, Mr. 
Hampton, exerciging his powers under Sec- 
tion 328 Criminal Procedure Code, resolved 
to begin de novo with® the case, and fixed 
the 20th of March for taking the evidence 
What 
happened on the 20th of March does not 


Hampton. 


of the Brosecutor and his witnesses. 


exactly appear; but on the 21st March 
the prosecutor piesented a petition to Mr. 
Hampton, representing that he lacked means 
to carry on the prosecution, and asking that 
the charge might be withdrawn and the 
On this Mr. Hampton 
made the following order :—“ In this case 


case put an end to. 


“it appears that the complaint, as originally 
The 
“ prosecution states that he does not wish 


“instituted, was of a trivial natuie. 


“to proceed with the case and to commence 
“the trial de 
€ stances IĮ do not see that there is any 


novo. Under the circum- 
“advantage to be gained in commencing 
“ afresh a case which was instituted several 
“months ago, and which the prpsecutor 
‘does not wish to proceed with. I strike 
“ off the case and direct that the defendants 
“ be discharged.” 


This was on the 21st of March. On the 
28th of April, Mr. Lockwood, the Magistrate 
of the District, acting on ce tain instructions 
from the Commissioner, which are not before 
this Court, directed that the prosecution 
should be revived and proceeded with, not 
before Mr. Hampton in whose Court the 


Criminal 


1876.] 


THE WEEKLY REPORTER, 


Rylings. 65 





ease had been pending, but before the Joint 
Magistrate of Monghyr. 

The petitioners object to this order of 
the Magistrate reviving the prosecution. 
They contend that the complainant having 
been permitted by the Deputy Magistrate 
(under Section 210) to withdraw his com- 
plaint, and the complaint having been. In fact 
withdrawn, it cannot again be aitertained. 

We think the objection is good, and that 
the Mugistrate had no jurisdiction fo direct 
the prosecution to be revived and «continued 
in the manner he has done, It is true that 
Mr. Reily bad, on the 24th gJanvary, drawn 
up a charge of grievons hurt sgainst the 
accused : but on Mr” Reily’s removal from 
office, Mr. Hampton, acting under Sectign 
328, resolved to commence afresh. Maving 
Hamp- 
ton was right im thiuking that the matter 


determined to adopt this course, Mr. 


was before him on the foundation of the 
original complaint as laid before Mr. Reily. 

It seems to us clear that, under Section 
210, the complaint having been withdrawn 
could not be entertained again. It seems 
to us further, on a consideration of Mr. 
Hampton’s order, that there is no reason 
for supposing that he acted otherwise than 
rightly in allowing the charge to be with- 
drawn. If the offence of these petitioners 
was. very serious one, it is remarkable that 
between the making the complaint on the 
25th of October and the 2nd of March, 
when Mr. Reily was transferred to another 
station, he case had gone no further than 
the examination of the witnesses for the 
If 
the case was of avy great consequence, it 
ought to have been tried and disposed of 
long before the 2ud of March. 

We quash the order of the Magistrate 
of Monghyr of the 28th April last, and all 
subsequent proceedings. 


“prosecution and drawing up charges. 
* 


The 11th July 1876. 


Present : 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Mischief—Summary Trial—S. 227 
Procedure Code, 


Criminal 


Criminal Rule No. 176 of 1876. 


In the Matter of 
Issur Chunder Muudleand others, Petitioners, 


bam aN 


Versus 


| Rohim Sheik and others; Opposite Parties. 


Messrs. Branson and Palit ond Baboo 
Krishna Komul Bhuttgcharjee and 
Mohit Chunder Bose for the Petitioners. 


Baboos Kali Mohun Doss and Bhobany 
Churn Dutt for the Opposite Parties. 


A summary trial under Sec, 227 Criminal Procedure 
Code being intended to apply only to sbort and simple 
cases, where little evidence is needed, Hexn, that the 
proceedings of a Magistrate thereunder, covering more 
than 180 pages and occupying 7 days, were an abuse of 
the law. HELD also, that a bond fide claim 1 of title 
deprives a Magistrate of jurisdiction to deal with a 
criminal c charge in a summary way, 

Also, that in order to convict one of the offence of mis- 
chief under Sec. 426 Indian Penal Code,it isfor the prose- 
cution to prove that the accused caused damage with a 
wrongful intent—with a knowledge that he was not 
justified in doing it, and that the party under whose orders 
he was acting had no real title, 


In this case certain persons have beon 
convicted under Section 426 Indian Penal 
Code of the offence of mischief, and sen- 
tenced toa fine of Rs. 20, or fifteen days’ 
rigorous imprisonmeut each. The mischief 
charged was the causing cattle to trespass 
aud graze on the prosecutor’s land. 

The proceeding was nominally, by way of 
summary trial, Section 227, &c.,° 
Criminal Procedure Code. Practically it 
was a very hotly contested sum iu which the 


under 
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masters of the prosecutor and of the accused 
respectively asserted and tried to prove their 

` right to the laud on which the cattle was 
alleged to have treapnesed. 

Section 227 enacts, that in summary trials 
the Magistrate need not record the evidence 
of’ the witnesses, nor the reasons for passing 
the judgment; but that he shall enter in n 
Register, to be ‘kept for the purpose, the 
ptisoner’s plea, the finding, and, in the case of 
a conviction, a brief statement of the reasons 
therefor. ; 

a Tow little this cnse really partook of the 
nature of a summary trial may pe judged 
of from the time spent over it. Many ‘days 
(the 18th, 14th, 15th, 16th, 17th, 19th and 
20th of June) were occupied in the exami- 
nations of wifftesses; and a long written 
judgment’ was delivered on the 22nd of 
June. The record of the evidence and the 

judgment together fill 69 very closely wiit- 

ten pages, an office copy of which, written 
in the ordinary manner, covers more than 

130 pages. 

Such a proceeding is manifestly an abuse 
of Section 227, which Section is intended 
to apply only to short and simple cases in 
which but little evidence is needed. As 
soon as the Magistrate discovered that the 
question before him was really a dispute 
between Mr. Gow Smith on behalf of the 
Factory which he represents, and the persons 
who are throughout the proceedings spoken 
of as “the Tagore Baboos,” he ought at 
once to have declined to proceed further, 
nnd to have referred the parties to the Civil 
Court. <A bond fide Claim of right deprives 
n Magistrate of jurisdiction to deal with a 
criminal charge in a summary way. And in 
this case thera was n bona fide claim or 
assertion of right, so far at any rate as the 
The 
. Joint Magistrate, no doubt, finds as a fact 


‘accused „persons were concerned. 


€c that the defendants in this cense were well 
‘aware that tye indigo crop they were des- 
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“troying belonged to the Mozempore Fnc- 


“tory, and that the damnge done by them 
“was malicious.” But there is nothing in 
the mass of evidence’ recorded which sup- 
ports this finding as regards the particular 
persons who alone were on their trial. The 
accused were all acting under the orders of 
“ the “Tagore Baboos,” who asserted, and 
still, assert, that they have a good title to 
this lund. The Magistrate holds that ‘ the 
Baboos® have failed to prove their title, 
and that’ the nottahs, &c., 
they rely are bad. He considers in troth 
that the whole alleged title of “ the Tagore 
Baboos ” 


e. 
cocted by them or their agents. 


on which 


has been fraudulently con- 
Whether 
he is right or whether he is wrong in this 
conclusion, it is unnecesary for us to enquire. 
But the persons on trinl before the Joint 
Mavistrote were not “the Tagore Buboos,” 
nor were they the agents whom the Magis- 
trate indicutes as the chief coucoctors of the 
fraud. Whether the title asserted was fraud- 
ulently concocted by “the Tagore Baboos ” 
or by Mohest Doss, the Ameea, Shujorudin, 
and the 


Dwarick Mozoomdar acting on their behalf 


Shoshee Mozoomdar, Gomusta 
does not affect the accused persons, so long 
as the latter are not proved to have acted 
with a guilty intention in the matter which 
is the subject of this prosecution. There is 
no doubt that “the Tagore Baboos” have 
a pottal duly registered, and other docu- 
That 
being s0. the accused may very well have 


ments under which they claim title. 
acted honestly and bond fide in doing whnt 
they did under the orders of “ the Tagore 
Bnb 0o08,” in the assertion of the title of the 
Bahoos ; and it was for the prosecution to 
prove that they did not act honestly and 
bond fide. To prove that the-accused cnused 
damuge is not enough. It must be proved 
against each individual convicted that he 
caused the damage with a wrongful intent, 
with n knowledge that he was not justified 
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in doing it, and that “the Tagore Buboos ” 
had no real title. 

The convictions are set aside, and the 
fines, if paid, must be refunded. 

[ Remarks. 
referred to during the argument by Mr. 
Branson: Queen v. Cridland, 7 E. & B. ; 
21 W. R. p. 38.] 


The following cases were 


The 28th March 1876, ° 


Present : 


The Hon’ble A. G. Macpheggon, W. Markby, 
and G. G. Morris, Judges. 
d 


Discharge under S. 215 Criminal Procedure 
Code— Rehearing— Material Error in Pro- 
ceedings, 


In the matter of Mohbesh Mistree and Pro- 
sonno Mistree, Petitioners. 


Baboo Brojonauth Mitter for the Petitioners. 


Where a person accused of causing hurt was, after 
the hearing of the prosecutor’s witnesses, discharged 
by the Cantonment Magistrate of Barrackpore, and 
the complainant, on an ex parte statement to the effect 
that all his witnesses had not been heard. procured 
an order from the District Magistrate, directing a 
rehearing of the case, and transferring it for trial to the 
Jomt Magistrate, —ĦELD, that as the accused had been 
tried and discharged under s. 215 of the Criminal 
Procedure Code, the case could only be revived by an 
ofder of the High Court; that there was a material 
error in the Magistrate's proceedings, and that his order 
reviving the case and all subsequent proceedings must 
be quashed. 

The High Court saw no reason to order a retrial in 
this case. g 

THE vakeel on behalf of the petitioners 
“moved on the Ist day of March last on an 
affidavit praying to set aside a certain order 
of the Magistrate of Alipore as illegal. 
The facts are as follows: In July 1875 
the petitioners were charged with causing 
hart to one Gopal Malla, who piosecated 
them in the Court of the Cantonment Ma- 
gistrate of Barrackpore, then presided by 
Col, Elderton, who heard evidence for the 


prosecution, and called upon the defendants 
to answer ; but before he could dispose of 
the case, he was relieved by Capt. Hopkin- 
son, who in December last refused to decide 
the case on the evidence taken by his prede- 
cessor, and therefore heard the case de novo. 
He did not believe the prosecution, and 
therefore, on the 21st December last, dis- 
charged the defendants, petitioners above 
named. The prosecutor thereupon appeared 
before the District Magistrate, and complained 
that all his witnesses were not exumined, and 
prayed for the revival of the case. The “ite 
gistrate qf the district, on the ez parte state- 
ment of the prosecutor, directed, on the 10th 
day of February last, the revival of the 
case, and asked the Joint Magistiate to 
proceed with the same. T® Joint Magis- 
trate agreeably to the above order issued 
summons, 

It was contended that the order of the 
District Magistrate, dated the 10th day of 
February last, be quashed, as also all subse- 
queut proceedings adopted under it, on the 
following grounds :— 


Ist. —That Capt. Hopkinson being a Mn- 
gistrate of the first class, and he having 
legally discharged the petitioners after taking 
the evidence of the prosecution, it was not 
competent to the District Magistrate to take 
up the case or direct any other Magistrate 
to try the same de novo. 

2nd.—That the petitioners having been 
discharged under Section 215 of the Code of 
Criminal Proceduie after the evidence for 
the prosecution was dakon and closed, this 
Hon’ble Court is the only Court which 
could order a retrial, and therefore the afore- 
suid order of the District Magistrate is made 
without jurisdiction. 

The Court after hearing what was urged 
on behalf of the petitioners called for the 
recorda under Section 294, z i 

It was contended on behalf of the peti- 
tioners that although the ord@ of discharge 

16—a ° 
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does not bar the revival of a prosecution 
for the same offence, yet the legislature never 
intended that the prosecution could be revived 
on the evidence already heard and dis- 
believed ;—it can only be revived on a fresh 
and reliable evidence, for otherwise there 
will be no end of revival and tutoring wit- 
nesses, and will cause a good deal of annoy- 
ance and trouble. It was further contended 
that it is only when the order of discharge 
is made improperly, namely when an accused 
ig discharged without taking the evidence 

CT Witnesses for the prosecution, that a fur- 
ther enquiry can be made or the matter 
revived. In this cnse all the witnesses called 
for the prosecution were examined, and there- 
fore the discharge was legal and proper. 


ln 
Decision of the Court, 


It seems to us to be clear that this case 
came before the Magistrate under Section 295 
of the Criminal Procedure Code, and that 
it was in the first instance dealt with by the 
Magistrate under that Section. Thatbeing so, 
his proper and only course wasto proceed under 
Section 296 to report the case for order to the 
High Court, which, under Section 297, might 
have ordered the accused persons to be tried, 
if of opinion that they had been improperly 
discharged. A case (Re Syda Bin Satya) 
quoted by Mr. Prinsep in his Inst edition 
of the Code of Criminal Procedure as having 
been decided by the High Court bas been 
referred to as shewing that the Magistrate 
was right in the course he adopted, but that 
case is not reported in the regular reporta 
of the Bombay High» Court, nor have we 
been able to find any report of it. The 
full facts with which the Bombay Court 
had dealt are not before us, and we are unable 
to say how far the Court may really have 

@gone, and the note we have of this decision 
is of littfs value, and, tnking it as it standa, 

"we ato not prepared to agrea with it as 
regards the case comivg before the Magis- 
trate under Section 295. 


F 


‘ 9 


‘have takene place, 


Dealing with the matter under Sections 294 
and 297, we think there is a material error 
in the Magistrate’s proceedings, and that his 
order directing the Joint Magistrate to enter- 
tain the fresh complaint now made and all 
subsequent proceedings ought to be quashed. 

Whatever may have led to the various 
delnys*whick have occurred in the prosecu- 
tion of this since the 21st July 1875, there 
iS no doybt that great and unfortunate delays 
It is a rule most unfair 
and undesirable in every way to order an 
accused person to be tried over and over 
ngain for the ame offence unless under 
very peculiar cireumstyces. In the present 
instance there is nothing peculiar in the 
cfroumstance to warrant a third trial and 
seems to us wrong and improper within the 
meaning of Section 294 that an order should 
be made directing the prosecution to be now 
commenced, 

The order of the 10th day of February 
aud all subsequent proceedings are quashed, 





The 2nd June 1876. 
Present: 


The Hon’ble L. S. Jackson and W. F. 
McDonell, Judges. 


Proceedings under S. 580 Criminal Procedure 
Code— Breach of the Peace—Atlachment. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Tipperah, 


The Queen o 
versus 


Kaly Kishore Roy, lst party, Kaly Nath 
Roy, 2od paity, and Guggun Chunder 
Roy, 3rd party. 

Where a Magistrate, being in doubt as to which of 


two persons was rightful owner of some disputed pro- 
perty, attached it in order to preyent a breach of the 
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peace, and released it on their coming to an agreement, 
but subsequently re-attached it on the appearance of a 
third claimant, trom whose attempt to obtain possession 
a breach of the peace was apprehended : HELD, that 
the Magistrate was only competent to order a fresh 
attachment after taking the preliminary steps under 
8. 580, if, on completion of enquiry he found himself 
in the position described in s. 681: and that if there 
was any new dispute, he ought to have proceeded de novo; 
bat that the best course to pursue would be to exert 
his powers under Chapter XX XVII, °` 


' Jackson, J. — Tun Magistrates order 
appears to be illegal, but we do-ttot consider 
that the course suggested by the Sessions 
Judge in his ineffectual note of 5th April 
is the one which ought to have been mken. 

It appears that thegoriginal parties to the 
dispute have settled their differences, and 
the Magistrate, on being certified af this, 
ought to have tnken off the attachment 
which was brought about by his inubility to 
determine as between them with whom the 
possession lay. 

It seems that a new claimant hag appeared, 
and the Magistrate alleges an apprehension 
that if the attachment is removed this claim- 
ant will seek to obtain possessiou, and, in 
his endeavour to do so, will commit a breach 
of the peace, 

But he has no authority either to maintain 
the old attachment or to mnke a new one 
on this account, because he ie ouly com- 
petent to order such attachment after he 
has taken the preliminary steps under the 
530th Section and after enquiry finds himself 
in the position described in Section 531. 

As refurda the new dispute, therefore, if 
dhere be any, he must, if he sees occasion, 
proceed de novo under Section 530. But 
much, the preferable and simpler coutse 
would be to exert the powers given him by 
Chapter XXXVII Code of Criminal Pro- 
cedure. 

The attachment is hereby set aside and 
is further declared of none effect from the 
date of the Magistrate being’ certified of 
settlement of the origival dispute, 
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The 6th June 1876. 


Present: 


The Hon’ble Louis $. Jackson and 
W. F. McDonell, Judges. 


Mischief— Guilty Knowledge or Inteni—Breach 
of Embankment—Summary Procedure. 


(Miscellaneous Cases.) 
No. 101, Pran Nath Shaha, Petitioner. 


Baboo Mohinee Mohun Roy for the. 


Patitioner. — 


No. ‘102, "Roma Nath Banerjee, Petitioner. 


© 
Mr. W. Jackson and Baboo Chunder 


Madhub Ghose for the Petitioner. 
eo 

Where an accusd person had, at the instance of the 
Magistrate who had come across him while out walking 
one morning, been placed on his defence for mischief, 
and summarily tried and sentenced to two months’ 
rigorous imprisonment; and the Magistrate had by a 
letter to the Registrar of the High Court farmshed the 
explanation that the accused had, while extending a 
garden and. laying the foundation of a house, encroach- 
ed on the inner slope of a river embankment, and 
thereby endangered the safety of the whole station: 
HELD, firstly, that in order to justify a conviction for the 
offence of miachief, it must appear that the accused 
person had done a particular act with intent to cause, 
or knowing it to be likely to cause, wrongful loss; and 
that, as the honge and garden on which the accused was 
engaged would be the first to be swept away in the 
event of the dreaded breach in the bund and conse- 
quent irruption of the river, auch guilty knowledge or 
intent could nət reasonably be inferied on his part: and, 


secondly, that, ın a case of this kind, where Government 


had been made prosecutor, but no complaint had been 
offaed to the Magistrate, who had acted on his own 
mnpulse, the Magistrate hag erred seriously iw dealing 
with the case summarily aud sentencing off the accused 
to imprisonment, 


Jackson, J—Tue petitioner before us, 
Roma Nath Banerjee, resident of Maldab, 
las been convicted, under Section 426 of 
the Indiau Penal Code, of the offendt of mis- 
chief, before the Magistrate of the district _ 
of Maldah, under the summary procedure 
prescribed in Chapter XVII? of the Code 
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of Criminal Procedure, and has been sentenced 
to rigorous imprisonment for two months. 
The information nffurded to the Court of 
revision in these cases is extremely scanty ; 
but that which is contained in the extract 
Tegister sent up in this case, containing the 
particulars prescribed by Section 227, is 
supplemented in.some degree by a letter 
from the Magistrate himself which has been 
addressed to the Registrar of this Court 
in answer to an affidavit filed in this matter 
by Bam Lall Banerjee, the brother of the 
From that letter and from the 
register, it appears that the Magistrate of 


petitioner. 


the district, having learnt, eshortly after 
his arrival at the station of Maldali, in a 
private convepgation with the Assistant 
Magistrate and the Superintendent of Police, 
that some persons were committing acts 
which, in their opinions, endangered the 
safety of a large public embankment, direct- 
ed some enquiry to be madé and followed 
up that order by himself walking out the next 
. Morning in that direction. In the course of his 
walk, he came upon the petitioner, who was 
at the time engaged in superintending some 
work, not on his own account, nor in the 
capacity of a servant or paid ngent, but 
simply to oblige the owner, the Maharajah 
of Burdwan ; and it appears fiom the terms 
of the conviction that, in the opinion of the 
Magistrate, the defendant had been “ proved 
“conclusively to have cut” away a part of 
“the slope above the toe for the purpose of 
“erecting a house and extending a mangoe 
“ garden now belongiag to the Maharajah of 
“Burdwan for whom he appears to be act 
“ing ;” and further that the “ evidence shows 
“ that a cutting like this, especially in an old 
“bund, is in the highest degree dangerous, 
Di and cannot be repaired so us to be as strong 
“ns befofe, A burst on the bund would 
a sweep the station, the waters of the Bhagi- 


e 
* The extent of cuthog 1s not stated. 
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“ratty pouring over it to join the Maha- 
““nuddy.” And the Magistrate states that 
in this view of the case it is that he passes 
a savera sentence. Now. iu order to justify 
a conviction for the offence of mischief, it 
must appear that the person accused bad 
done m particular act with intent to cause, or 
knowing that he is likely to cause, wrongful 
loss or damage to the public or to any per- 
son. Dgubtless, therefore, if it appeared in 
this case, thit the accused knew that the act 
which he was doing was one likely to cause 
wrongful loss or damage to the public, or 
to any ‘person, ‘he would come technically 
within the meaning of ection 425, although 
even then he would certainly not jastly 
incur the extremely severe sentence which has 
been passed by the Magistrate in this ease. 
But it appears to us that the connection 
between the act done by the accused, and the 
damage or loss which the Magistrate anti- 
cipates, is so remote thet it cannot be sup- 
posed to have been present in the mind of 
the accused at the time he did the act. It 
is impossible to conceive that if a person 
engaged in laying out his garden and making 
the foundation for a louse should, in sgo 
doing, encroach slightly on the inner slope 
of a large embankment, he can be supposed 
to be doing so with the intention of causing, 
or with the knowledge that he is lkely to 
cause, wrongful loss or damage to anybody, 
especially when it is considered that the 
loss, if any, caused by the act would inevi- 
tably full most severely on the persdn- doing 
the act himeelf, because if the irruptione 
which the Magistrate anticipates sould 
occur in that place, it is the very garden 
and house in question which would be first 
exposed to the fury of the waters. This 
ulona is, it appears to us, enough to vitiate 
the conviction, and if there were nothing 
more to be said in this case, we should have 
felt it our duty to annul the conviction and 
set aside the sentence of the Magistrate, but 


Criminal 


1876.] 


we think there is more to be said. Jn this 
case the complainant or the prosecutor set 
down is the Government. It does not 
appear that any information was laid by 
any person before the Magistrate against 
this particular petitioner,*°and the form of 
states that the 


case was commenced without complaiut, 
@°* 


the register specifically 
and therefore it is to the spontaneous 
action of the Mnogistrate himself that these 
proceedings are to be ascribed» Now, con- 
sidering that the Magistrate himself was 
the prosecutor, and himself dealt penally 
with the case, and considdting the import- 
ant nature of the cgse in the Magistrate’s 
own view, it appears to us that this was 
not a case in which he ought to havg acd 
under the summary procedure. It certainly 
conveys an alarming picture of the insecu- 
rity of liberty in these districts, if a person 
of respectable position, engaged in a per- 
fectly lawful occupation, which happens 
unfortunately to huve an unsuspected ten- 
dency to promote danger to the public, 
should be surprised by the Magistrate in his 
walk, taken into custody, and before he has 
time to turn round, sentenced to rigorous 
I cannot 
think that the Legislature intended to autho- 
rize summary procedure in such a case as 
this. 
the same degree to the case of another 
petitioner also before us, viz, Pran Nath 
Shala. But in his cuge, there is a still 


imprisonment for two months. 


These observations apply in precisely 


further *circumstance. He was niso denlt 
with in the same manner, was surprised in 
the sourse of the Magistrate’s walk, brought 
before the Magistrate, and sentenced to two 
months’ rigorous imprisonment ; but three 
days after the conviction had taken place, 
he appears to have been served with a 
notice now before us, dated the 24th April, 
in which he was called upon forthwith to 
repair the damage which he had done to the 
public road by taking earth fiom its sides. 
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Now, considering the proceedings taken, and 
the extremely severe sentence passed, there 
nppears something like irony in this notice. 
We can quite understand the Magistrate’s 
We can quite 
understand that if the Magistrate is informed 


zeal for the publie good. 


that a certain practice 
he 


the matter, give notice to all parties con- 


is dangerous to 
publie security, should enquire into 
abstain from such practice, 
that any 


the notice should be severely dealt with ; but 


cerned to 
and warn them infraction of 
it appears to us that to come suddenly “upbim 
these persons, take them into custody, and 
sentence them tc rigoroùs imprisonment is, 
to say the least, the exercise of a misplaced 
rigour. We reverse the convictions in 
both these cases and set asife the sentences, 
We have not entered into the further ques- 
tions which are discussed in the letter of 
the Magistrate in answer to the affidavits 
of Ram nll Banerjee and Dole Gobind 
Shaha, 
us to-duy by the learned Counsel who appear- 


ed for Ram Lall Banerjee, and probably it is 


They have not been pressed before 


unonecassary to go into those questions. We 
certninly do not think it necessary upon R 
mere letter like this, to do that which the 
Magistrate recommenda, viz., to direct the 


prosecution of Rum Lall Banerjee and 
Dole Gobind Shaha for perjury. 

Se 

e 

® 
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The 19th June 1876, 
Present : 


The Hon’ble F. B Kemp and the Hon’ble 
F. A. Glover, Judges. 


Prosecution under 3. 621—Nutsance—Slaughter- 
ing of Kine—Reference to Jury. 


(Criminal Jurisdistion.) 
In the matter of 


Hadjee Muzhur Ali, Raheem Ali, 
= Nuezur Ali, Budloo, Keramut, 
and Akrum 


sas Petitioners, 


VETIUS m 


Gundowree Sahoo ... Opposite Party. 


Mr. R. E. Tihdale for the Petitioners. 


In a prosecution under s. 621 Criminal Procedure 
Code, it is necessary to show two things :—first, that the 
act complained of is a nuisance; and second, that it 
was committed on a thoroughfare or public place. 

Where a Deputy Magistrate had treated the slaugh- 
tering of cattle as a “nuisance” under s. 521 of the 
Criminal Procedure Code, and ordered its discontin- 
mance within a private enclosure belonging to some 
Mahomedans: HRLD that, though the act complained 
of mght be shocking to the prejudices of Hindoos, 
it could not properly be regarded as a nuisance, and 
that, at any rate, the act being done in a private 
place and not on a thoroughfare, it could not be 
dealt with under s. 521. 

Hep also that the agreement of the accused to 
refer the matter to a Jury, which bad given the case 
against them, in no way deprived them of their legal 
rights, or affected the fact that the question of the 
expediency of discontinuing the alleged nuisance, which 
had been referred to the Jury, ought not to have been 
so referred. 


Glover, J—THE petitioners in this case 
complain agninst an order made by the 
Deputy Magistrate of Behar, under Sections 
‘621—526 of the Crimiual Procedure Code, 
directing them to remove a certain building, 
md to digcontinue acts done therein, which 
axe declared to be a nuisance. 

The petitioners are Malomedans, and the 
“nuisance ” cogplained of is the sacrifice 
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by them of kiue during the last days of the 
bukreed—a custom universally prevalent 
amongst persons of their religious belief. 
The place where the kine were slaughtered 
was an enclosed space on land belonging to 
the petitioners, antl situate in the midst of 
the village of Amla, where both parties 
reside, and it is not denied that the walla of 
the enclosure are high and that no one from 
the outside can see, or be seandalized by, 
what takes place in the inside. 

The complaint was made by one Gun- 
dowree Sahoo, a Hindoo resident of the 
village, and he added to it a charge of assault 
against some of the petyioners, in which he 
was successful, the petitioners being fined 
Rea 25 each. 

The police were directed to report, and 
the Inspector stated that the enclosure had 
been newly erected, and that the killing of 
kive therein was likely to cause much ill- 
feeling on the part of the Hindoo community, 
aud would probably lead toa breach of the 
pence. 

On this the ‘petitioners were called upon 
to show cause why the enclosure should not 
be removed, and the killing of kine stopped. 
The petitioners showed cause, stating that 
the animals were only slaughtered on very 
special ocensions, and only when the rites of 
Mahomedanism required it; they begged 
that their religious observances in this parti- 
cular might not be interfered with, and alleged 
that uo inconvenience or annoyance was 
caused to the complainants, a8 a lanë passed. 
house and the enclosure 


between their 


in question. The petitioners also poisted 
out that in many other places sacrificial 
offerings of this kind were carried out with- 
out objection being made by any one. They 
niso desired to give evidence on all these 
poin ts. 

The Deputy Magistrate then nominated a 
Jury ; the petitiouers say they were pressed by 


the Deputy Magistrate to ask for a Jury ; but 
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however this may be, a Jury was appointed, 
the petitioners naming two of the Jurymen, 
and the Jury were directed to proceed to the 
spot, and then give au opinion whether the 
petitioners should be allowed to sacrifice 
kine there. è 

The Jury reported unfavorably to the 
petitioners, and the Deputy Magigtrate . there- 
upon ordered them to remove the nuisance, 
i. e., to cense from sluuglyering kine within 
the enclosure, e . 

Now the Section (521) under ‘which the 
Deputy Magistrate proceeded gives power to 
remove a nuisance or an @bstruction from 
“any thoroughfare gr public place,” and 
there were therefore two things necessary to 
be shown before the Deputy Magistre 
First 


that the act complained of was a “ nuisance,” 


could take action under the Section. 


and secondly that it was committed in a 
thoroughfare or public place. 
That Hindoos should object with all their 
strength to the killing of cows in an enclo- 
sure ‘situated within a few yards of their 
dwelling is natural enough, but this would 
not make such killing a nuisance in the legal 
sense of the term. The animals were sacri- 
ficod within a walled enclosure, no one could 
see the process from the outside, and it is 
not alleged that the sucrifices were made 
occasion for noisy Og riotous demonstrations 
which could affect 
bours. 


tof the neigh- 









It was si ly a matter of 


religious feeling unnnt had no 
objectiowm to other eing sacrificed 
a Within the enclosure 1 estion ; he even 
suggested that the petitioners might kill sheep 
or camels thereif they liked—what he object- 
ed to was the slaughter of the sacred cow. 

A Malomedan might just ns well object 
to the building of a Hindoo temple near his 
premises, and perhaps with more reason, for 
the noise attendant on the performance of 
Hindoo religious ceremonies might well 
amount to an annoyance if not to a positive 


nuisance ; bat I do not suppose that a Maho- 
medan so complaining would induce a 
Magistrate to bring the case under Section 
521. 

The fact is, that all concerned in this case 
have looked nt the matter through Hindoo 
spectacles. The Police Inspector was a 
Hindoo, and the Deputy Magistrate’ was a 
Hindon, and with all the good-will in the 
world to hold the scales of justice even, it 
wags hardly possible for them not to be binsed 
against allowing what must bave seemed 
to them a horrible profanity and wickedhers. w 
The Jury, too, were not told to declare 
whether the act complained of operated ns a 
nuisance, but whether or not it was expedi: nt 
that it should be stopped—a matter which 
ought not to have been befof® them at all. 

Inam of opinion, therefore, that the act 
charged against the petitioners was not a 
nuisance. But admitting that it was a nui- 
snnce, that does not carty the case mucli 
further. The Section says, that the nuisance 
must be committed in a thoroughfare or 
public place, and if is quite clear from the 
record, that this slaughtering of kine was 
not done either in a thoroughfare or in a 
public place. It was carried out in the midst 
of a native village within a private and high 
walled enclosure. Itseems to me that the 
Deputy Monogistrate’s order was bad on this 
ground. 

But it may be said that the petitioners, 
by agreeing to the appointment òf a Jury, 
ndmitted that @here was a primd facie 
nuisance, and aré now bound by the verdict. 
I do n 


par 





think that any mistake on the 








petitioners, who appear to be 
Nagers, would give the Deputy 
Tagistrate power to proceed under Sec- 
tion 521, HEN the act complained of did 
not come within the purview of that Sect 


igmio 


tion, If it was not a nuisance committede 

in a ‘thoroughfare or public place, then the 

Deputy Magistrate had noepower to call 
17—A œ 


74 


Criminal 


upon the petitioners to stop it, or to show 
cause why they should not stop it, nor was 


there nny occasion to appoint a Jury or: 


Authority to take their verdict. 

I am of opinion that the order of the 
Deputy Magistrate is bad in law, and should 
be quashed—of course this refers only to 
the order made under Section 6526, and 
not to the fine imposed or the assault. 

Kemp, J.—I concur. 


The 8th September 1876. 


o Present: 
a 


The Hon'ble Sir Richard Garth, Ki, Chief 
Justice, F. B. Kemp, and E. G. Birch, 
Judges. 


Breach of the Peace—Possession—s. 580 Cri- 
minal Procedure Code—Symbolic Possession— 


Error in Law—s. 297 Criminal Procedure 


Code. 
In the matter of 
Sheikh Munglo and Peer Khan, Petitioners, 
versus 
Durga Narain Nag, Opposite Party. 


Where a police officer reported that there was a 
probability of a breach of the peace arising in con- 
sequence of a dispute about the possession of some 
land, and the Magistrate endorsed an order on the police 
report, calling on the court inspector to summon the 
parties, without having recorded a proceeding. express- 
ing his satisfaction with the grounds on which a 
breach of the peace was apprehended ; and it was con- 
tended by the party, in whose interests the order finally 
passed by the Magistrate was made, that the fact of 
the passing of the order embraced the necessary con- 
viction: HKLD, following the current of decisions on 
the point, that, in order to justify a Magistrate in 
interfering with public rights a g. 580 of the 
Criminal Procedure Code, itggas necessary, not only 


that he should be satisfled upon snuffici ounds 
that a breach is likely to occur, but t ld 
acquire a jurisdiction to deal with it by ing 


a proceeding expressing his opinion on! the subject; 
and that the omission to record such a pr 










ing is not 


a mere irregularity but a substantial defect lying at the 


ropt of the Magistrate’s junsdiction. — f 

S. 297 of tfe Criminal Procedure Code, which gives 
the High gourt power to correct any material error in 
any judicial proceeding of a subordinate Court, refers 
to errors in law, andgsot to errors in findings of facta. 
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Hep also (Kemp, J., dissenting), that although sym- 
bolic possession is not entitled to weight as against a 
party proved to be iu possession ; yet, in the absence of 
evidence, it is im itself deserving to be taken into con- 
sideration. 


Garth, C.J.—IN this ense a rule was 
obtained, on the 26th of May last, calling 
upon ‘Durga Narain Nag to shew cnuse 
why an order of the Deputy Magistrate of 
Howrah, dated the 15th of February 1876, 
purportifg tg be made under Section 580, 
Criminal Procedure Code, should not be set 
aside. ° 
_ This rule was eobtained upon two princi- 
pul grounds :— 

lst. 
required by the Section, had been recoded 
by the “Magisirnte ; nnd 

2ndly. That the evidence addaced on the 
part of Durga Narain Nag was not sufficient. 
in law to justify the Deputy Magistrate’s 


That no preliminary proceeding, ns 


order in his favor. 

This rule was argued first before my 
learned colleagues, Mr. Justice Kemp and 
Mr. Justice Birch; 
divided in opinion, it became necessary tlint 
the case should be 


but as they were 


heard before a third 
Judge, and it was aecordingly re-argued 
before these two leurned Judges and myself. 

The facets were these :— 

On the 27th October }875, the Fnspector 
of the Howrah 
Mr. Reily, the 
Police, an ext 


fiee forwarded to 
tof the Howrah 
Diary in these 







words :— e 

“ Extract from ¥fowrah Dinry, dated 27th > 
“ October 1875, No. 5229, 6 r. 1.—Inspeptor 
“and Head Constable Waris Mahomed re- 


“turned after visiting Tindal Bagan, where 


| “there was a likelihood of a riot taking place, 


“and to prevent which two Constables,in addi- 
“ tion to the one on duty there, were placed. 
“ The riot seems likely to take place, as the 
“land has recently been purchased by one 
“Durga Chuin Nag. So I was informed, 


‘The 2%th Oct. 187 


N 
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“and deposed to by one Peer Shaw, who, |“ building of a house, and a breach of the 
“as he says, has lind the ijarah of the said | “ pence being likely, the 3rd day of Novem- 
“Inod heretofore. Durga Churn Nnag’s |“ ber next, Wednesday, haa been fixed fur 
“ Gomasta, Moonsoor ‘Ail is Ua i the trial (of the case) uuder Section 530 
“hat, which seems to be the primary cause of | “of the Criminal Procedure Code, nud two 
“ this disturbance. Uudér these circum- , “ notices (itlanamahs) in the names of the 
“stances I think it would be advisyble to ! “two parties mentioned below are forwarded 
“bind both sides down to keep the pence.” “to you; and it is ordered that you will 

This extract was nunexed to a letter from | “serve them in the usual way before the day 
the Inspector to Mr, Reily, in which he gave | “appointed (for the hearing) and submit the 
the names of the claimants to the lund in | “receipts. The 27th October 1875. 
Tindal Bayan, aud recommended that these 
parties should be bound down to keep the 
peace, This letter and extfict were.sent by 
Mr. Reily, the Supemgntendent, torthe Magis- 
trate, with the following note endorsed :— “ Roushan Aly. i ae i a 

“Respectfully submitted for orderg of the aE Le 
“Magistrate. There is likelihood of a breach “ All residents of Tindal Bagan.” 
“of the peace in Tindal Bagan aguin, Begs Notices were accordingly served upon the 
“he men named be bound down to keep the | two parties mentioned in the notice; and 
“ peace.” 

On the back of the Iuspector’s Report 
the Magistrate, on the same day, made thie 
following orders :— 


“ First party. Second part 


“ DurgaChurn Nag, . “ Peer Kilian, 
“Moonsoor Aly, and: - “Sheikh Munglo 


after considerable delay the case wus heard 
before the Deputy Magistrate in the com- 




















mencement of the present year. 

Evidence was given on both sides, chiefly 
of a documentary character; and the Deputy 
Magistrate eventually decided that Durga 


“Serve a notice on Durge Churn to 
‘Sat once cease from building the hut under 
“S$. 518, Cr. P. C. And call on both parties 
& to appear before me this- day week with 
“their documents, that I may determine 
“under Section 6380 Criminal Procedure 
s“ Code, who is iu ion of the disputed 
“ lund. 


Narain Nag was the party in possession al 
the time wheu the proceedings commenced, 
and accordingly made an order in his favor. 
The case has been very fully and ably 
nigued before us by the Advocate-Generul 
against the rule, and Mr. M. M. Ghose in 
support of it; and we have been referred to 
a number of authorities upon both the points 
raised by the Gfile. After taking time to 
consider our judgment, I have come to the 
conc! hat, upon the first ground meu- 
tio o rule, the Deputy Magiotrate’s 
orgler is back aud must be set aside. 
was argutd by the Advocate-General, 
hat the repoit of the Inspector of Poliap 
disclosed, upo the face of if sufficient 
grounds to satisfy the Magistrate th8t a dis- 
pute between thes@parties had actually com- 
J menced, and that breach of the pene 
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Upon this a uotice was issued under the 
sealef the Mugistrate’s Office, signed by the 
Magistrate himself, of which the following is 
a translation“ To the Court Tuspector of 
“the Criminal Court of the District of 
“Howrah. The two parties mentioned 
“below having entered into a dispute in 
“respect of certain laud belonging to the 
s Tindal Bagan within the jurisdiction of the 
“Station of Howrah, iu connection with the 
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was likely to ensue; and that the order of 
the Magistiate upon this report must be 
taken to mean that the Magistiate was satis- 
fied of the truth of the report, and that, upon 
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to interfere with the parties’ civil rights, or to 
take any further steps to summon them 
before him. Now let us see whnt has been 


done in this case. The Magistrate, in the 


the grounds stated in that report, a breach of | first instance, simply endorses an order upon 


the peace was imminent. He further argued 
that, even assuming the order of the Ma- 
gistrate to be insufficient to satisfy the 
section, the notice served upon the Court 
Inspector nnd signed by the Magistrate was 
of itself a sufficient record of n proceeding to 
cure any previous defect, Itis undoubtedly 
eof the utmost consequence that some settled 
rule should be laid down upon thie subject, 
and it appenrs to me, that, whey the cases are 
properly considered, the weight of authority 
fact 
It is clear thaf the Legislature never in- 


does iu lay down such a rule. 
tended that a Magistrate should interfere 
between rival claimants of land in a sum- 
mary way, and place one party in possession 
to the exclusion of the other, unless the 
preservation of the public peace render such 
iuterference absolutely necessary, However 
the 
claimants, and however desirable the Magis- 
trate mày it to settle that dis- 
pute, be has no right to interfere, unless 
a breach of the peace is imminent. The 
that before 


he takes avy steps to bring the parties before 


serious the dispute may be between 


consider 


section therefore requires, 
him, he must first satisfy himself upon suffi- 
cient grounds that there is likely to be a 
breach of the peace ; and in order to secure 
this, and to satisfy the Cdit whose duty 


it is to supetvise his proceedings, that he 





has aright to interfere under thi 







he is bound to record a proceed 
the grounds upon which he is Antena 
a breach of the peace is likely,to arise. 
recording of this proceeding jigs been hel 
fh a long series of decisions, 
“quite rightly, to be the fo 





ndation of the 


the back of the Ptlice Report, that a notice 
should be given to the parties under Section 
530 to make their claims before him by a given 
day. He records no proceeding, showing 
that lie believes tha report ôf the Inspector, 
or any, and ewhich portion of that report, or 
that he is satisfied that there is a likelihood 
of n breagh of the peace; and therefore, in 
making the orde?, he is in fact taking steps to 
bring the parties beforgghim without having 
fiist recorded the jpecessary proceeding. 
But then it is said, that the order itself 
implies, that he believes the report, and 
shales in the apprehensions of the Police, 
and that we ought to infer this from the 
It 


is obvious, however, that if we were to 


very fact of his making the order. 


give the order this extended meaning, we 
should be entirely defeating tle intention of 
The fact of the order being 
made induces uo necessary inference that the 


the Legislature. 


Magistrate believed the report ; and itis per- 
fectly consistent with the contrary supposition 
that he disbelieved the whole or the greater 
part of the Police Report and had no real 
apprehension of a breach@®f the pence, but that 


he considered it le to settle the dig- 








pute himself 
The truth is, 
to inference in 


teuding parties, 
ought to be left 

The Fequisite 
agistrute should be madee 
clearly and unmistakeably before I% 


n36. 
statement by the 
ia 
allowed to interfere in any way with thecivil 
rights of laud-owners. I will now proceed 
to examine the authorities upon the subject. 
The first is a decision of Kemp and 
Glover, JJ., in 2 W. R., Cr., 81, in which 
it was held generally, that beforen Magis- 
trate could call upon parties to attend before 
him under Sectiou 318 of the old Criminal 
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Procedure Code (which is similar in its terms | boundary dispute which might lead in the 
to Section 530 of the present Code), he was 


bound to record a proceeding stating his 


future to violence, if not murder. The 
Magistrate upon this made an order endorsed 
grounds for being satisfied that a breach of | on the report, precisely as he did here, fixing 
the peace was. likely to occur. This cnse | a particular day for the hearing of the parties 
was" followed by a dedision by Kemp 
and Seton-Karr, Jd, in which’ the 


Court distinctly laid it down that the 


under Section 318 ; and the question arose, 
whether that was a sufficient record of a 
proceeding within the meaning of Section 
318, and the Court held that it wns not ; and 
upon that ground the Magistrate’s proceed- 


omission to record the proceeding was not 
a mere informality of procedyre, but 
rendered the whole of thee» subsequent 
proceedings illegal (4 W. R., Cr. R., 26). 
The next case was heard before. Jackson, 
Phear and Glover, JJ., afl is reported in 
5 W. R, Cr, 14, n which the question 
arose, whether a Magistrate’s omission to 


ings were set aside. It is true, thatin that 
case the report made by the police wae itself 
of a very unsntisfactory character, but thee 
ground @pon which the Court proceeded was 
the fact that gle Magistrate had recorded no 
proceeding within the meaning of Section 318. 
The next decision isin 9 B. L. R. 229, 
Sir Bichard Couch and Mr. Justice Ainslie. 
In that case an objection was taken that the 


record, in a separate statement, his geasons 
for believing that a brench of the peace 
was likely to occur, was sufficient to nullify 
Magistrate had not recorded a proceeding 
under Section 318, and Sir Richard Couch, 
in delivering the judgment of the Court, 


subsequent proceedings taken ‘by him under 
Section 318. In that case Mr. Justice 
Glover considered that the fact of a Magistrate 
having endorsed a police officer’s reasons for | says :—“ That a compliance with the provi- 
“sions of Section 318 is requisite, and 


‘that an omission on the part of the 


apprehending a breach of the peace, by 
oideiing an enquiry under Section 318, was 
(although a culpable way of performing his |“ Magistrate to record a judgment, such ns 
duty) sufficient:to prevent the Appellate | ‘is required by that Section, renders the 
“ proceedings illegal, was decided in Hafvey 
“and Brice, 4 W. R., 26” (the case to 


which I have already referred) ; and he then 


Court from aunulling his order for illegality. 
But Phear and Jackson, JJ., were of a 
coutrary opinion. Both these learned 
proceeds to cite with approbation the judg- 
meut of Mr. Justice Phearin the 5 W. R. and 
in the 9 W. R., so far as regards the parti- 


Judges expressed view that a 
Magistrate ‘has 


into the question 


att ong 










tion to enquire 
at all, unless 
cular poiut which is now under consideration. 
This long cun: of authorities, as well 
as others to the same effect, to which I do 
wa it necessary to refer, seems to 


he is first satisfie 1 of the peace 
s3 the fact that 


e he ia so satisfied is stated upon the record. 


is likely” to occur, 


Auofher decision to the same effect by Phear 
and Hobhouse, JJ., is reported in 9 W.R., Cr., 
64. The next was a case closely resembling 
the present, reported in 8 B. L. R., 76, decided 
by Norman and Kemp, JJ., in which most 


trong consensus amongst the 
this Court for many years passed, 
that, in order justify a Magistrate in 
iterfering with private tights under Sec- 
ion 318 of the old Code, and Section 5x0 
of the new Code respectively, it is ugcessary 
not only that he showld be satisfied upon 
sufficient gruunds that a’brefl of the peace 





of the previous decisions were considered. 
It appears in thatccase that a report had 
beeu made by the police, that a very serious 
riot might take place with respect to a 
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is likely to occur, but that he should record 
‘a proceeding to that effect. There are, 
however, two or three cases, which, I think, it 
right to notice, which appear, at first sight ut 
lenst, to conflict with this view, and which 
ate the more difficalt to explain, because 
they are decided by the same Judges who 
had previously laid down the law in the 
cases which I have already cited. 

The first of these isa case decided by 
Chief Justice Couch and Mr. Justice Ainslie 
in the 22 W. R, Cr, 81. 
eit appears that the applicant before the Court 


To that case 
was summoned to‘ answer a chargo, of 


oriminal trespass ;, aud upon „poth parties 
comiug before the Magistrate, it appeared 
that the question between them had reference 
to a dispute abot some land. The Magis- 
trate then, without (so far as appears) there 
being any likelihood,of a breach of the peace 
and without taking any steps to justify him 
in proceeding under Section 530, appears to 
have then nnd there gone into the question of 
possession between the parties under that 
Section, and to have decided 


The Magistrate, as far as I can 


against the 
applicant. 
see, had no right or jurisdiction whatever to 
deal with the case under Section 580; but 
the learned Judges dismissed the application, 
apparently upon the groand that the omission 
to tuke proper steps to bring this case under 
Section 530 was a mere irregularity which 
was cured by Section 288 of the Criminal 
Procedure Code. This case is very imper- 
fectly reported, and it mny tit facts were 
disclosed at the hearjgg which do not find 
their way into the report and wh giga; 







vatiance: with the rule which had been previ 
ously laid down in several decided Casos ; 
which wae cited with Appr obation by Siy 
Richar Couch and Mr, athe Ainslie in the 
case in 9 W. R., to Avhioh I have referred. 


A mere irregu 
e 
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pective of Section 258 of the Code) have 
ufforded any good reasons for setting aside a 
Mugiatrute’s 
beeu made upon just grounds, and the very 


order which appeared to have 


point which was decided in previous cases 
was, that the omission to record a proceeding 
was nof a mere irregularity, but n substantial 
defect which,no subsequent adjudication could 
supply. In another case repo: ted in 6 W.R, 
Cr., p. 4, Mr. Justice Jackson sitting slone 
appears “aleo to have decided that report 
by a Polica. Inspector endorsed precisely as 
the Mugistrate has endorsed the report in 
this cage, was %& sufficient record of the 
proceedings to satisfy gthe stutute; but the 
case seems to huve been decided without 
argument, and the learned Judge’s attention 
was not directed to the previous authorities 
tosome of which he was himself a party 
which, as it seems- to me, conflict with his 
decision in that case. The last authority upon 
this subject to which I sball refer, is reported 
in 42 W. R, Cr, 17, 


had been made to n Magistrate callivg upon 


Then an application 


Durioo Singh and others to give recoguizauce 
to keep the peace. Upou the parties appear- 
ing before him, the Magistrate dismissed the 
application ; but finding that the dispute was 
with reference to some land, he dealt with the 
case inn summary way under Section 530, 
of the laud to be 


p 
h. Here, again, 


aud directed possessi 










arg, had no right 
n the parties. He 
a jurisdictidn under 
Section 580 ; an 
that any breach of the peace was imminent, he 


. 80 far from its appearinge 


seems to huye dismissed the application for 
recognizeaces. The learned Judges in that 
case seem to have lost sight of the rule, which 
had been ao distinotly laid, down in the 
previous authorities, that, in order to found a 
jurisdiction under Section 530, it is indis- 
pensable that the preliminaries enjoined by 
the- Section should be strictly observed. 


Criminal 
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I am of opinion, therefore, in accordance 
with what appears tobe the strong weight 
of authovity on ‘this subject, that, in this 
case, the endorsement of the Magistrate’s 
order on the Inspectors Report was nota 
snfficient compliance with the Section ; and 
I am farther of opinion on the same ground 
that the notice to the Inspector,» which was 
. a good deal relied upon by the Advocate- 
General, does not cure ethe defect. That 
notice was itself n part of the «proceedings 
which the Magistrate had no right to take 
until he had first recorded the statement 
which was the root of ĝis jurisdiction: 
The other point whigh we are called upon 
to decide is, whether the evidence offered 
in the case on behalf of Durga Naraip Nag 
was sufficient in Jaw to justify the Magis- 
trate’s decision. Jt was argued in the firat 
instance by Mr. Ghose that he was at liberty, 
under this ground of objection, to go gener- 
ally into the question whether the Deputy 
Magistrate had not come to an eironeous 
upon the fucts. He pointed 
our attention to the difference between the 
language of Section 405 of the old Crimi- 
nal Procedure Code and that of Section 
297 of the present Act, 
High Court power to correct any material 


conclusion 


which gives the 


error in any judicial proceeding of a 


subordiuate Court ; he contended that 







terial error” ection meant 


ne in fact as in law. It 
has been held, Markby and 
Bireh, JJ., in 20 Cr., 40, that 
enotwithstanding this difference of language 


hetwéen the two Sections, the High Court 


can only deal with errors of law apparent’ 


upon the proceedings, and has no power to 
inquire whether the Magistrate hns rightly | 
This point, no 
doubt, is a very important one, and it is 
possible that at some future time it may 
have to be submitted to a Full Bench ; but 
in this particular instance it is clear that, 


decided a question of fuct. 
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the rule which was obtained by Mr. Ghose 


distinctly confines his objection to the 
insufficiency of the evidence in point of 
law. Upon this he contended, as he hnd a 
right to do, that there was no evidence nt 
all before the Deputy Magistrate which 
justified him in deciding in Durga Narnin’s 
favor. Now the only evidence of present 
possession on the part of Durga Narain Nag 
wns this, Mr, Sykes, the agent of Dr. Jones, 
who held a tenement forming a pnrt of the 
disputed property, says, that in July angl 
August 1875 he paid the rent of that tene- 
ment to*Durga Narain’ Nag. It is clear, 
that this is sope evidence of the possession of 
Durga Narnin Nng to so much of the proper- 
ty at nny rate as was occupied by Dr. Jones. 
Another witness states, that, in the month 
of November, shortly after the Magistrate 
had iseued the notices on the claimant, he 
the witness paid the rents due for another 
portion of the property for 


between April 


the period 
1875 and the month of 
November, when the payment was made. 
It seems difficult to say that this payment 
also is not some evidence of possession by 
Durgn Narain Nag previously to the com- 
of the 
seems, however, to be a conflict of nutho- 


mencemenut proceedings, There 


rity as to this, and it is not necessary 
to determine the point here, because there is 
another piece of evidence, which appenrs to 
me to justify the Magistrate’s finding in 
point of law with regard to the whole of the 


property. Dujp Narain Nag purchased the 





right, title and interes of Rowshuc Ali in the 
16 Inod in dispute at an execution 
moni of October 1874 ; and 
in A pril 1875 sy bolical possession of the 
warded to 





whole 





gal 


a was duly him in the 
|o ubual way by the ‘officer of the Court, 
Now it is quite true, that af against a 
party, who is proved to _be in the actual 
possession of the rents from the ryots, the 
fact of such symbolical possession would 


‘of the Criminal Procedure Code. 
> ated regret to say that I differ from him on the 


r 
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not be entitled to much weight-; but it is 
impossible to say, that it isnot some legnl 
evidence of possession which the Magistrate 
into consideration. 


was bound to take 


Suppose, for instance, that upon both 
parties coming before the Deputy Magis- 
trato, the only evidence offered on either 
side was, that symbolical possession had been 
given some months before to one of the 
parties. The Deputy Magistrate ‘would 
surely be bound to find in favor of that 
pprty,; andhe would élearly not be justified 
in disregarding that evidence and ordering 
the property to be attached as upon’a vagant 
possession. This appears to mẹ to be a con- 
elusive-test ns to whether in this:instance the 
evidence before the Deputy Magistrate was 
sufficient in point of law to justify his deci- 
sion. The conclusion, however, at which the 
majority of the Court have arrived upon 
the first question will decide this onse. 
The rule to set aside the Deputy Mngis- 
trate’s order in favor of Durga Narain Nag 


must be made absolute. 


i Kemp, J.—I quite concur in the judg- 


ment just delivered by the learned Chief 
Justice with the 
whether there has been a sufficient proceed- 


reference to question 
ing to meet the requirements of Section 580 


But I 


second question, namely, the question of pos- 


session. lu the Weekly Reporter, volume 


| XVI, Criminal Rulings, page 13, there is a 


passnge in the jadgment of $ Justice Paul, 


" which I think precisely fits this case. The 


- learned Judge there observes, A thy, 
consider that an: ‘award uUjsider 







1en, we 
18 
(now 580, the two Sections being přecisely 


similar). gives a man 4 st bng hold upon apa 
om which he cannot’ be dispossessed until 


„the oppositt party can prove a superior tirle, 


it cunnet but be maintained that. the ope 
proceeding must be that the local enquiry or 
investigation, Of whatever nature it may 


AY 


© s 


‘ermurked : 


consist, should be upon. evidence in the 
legal sense of the word, ” that is to say, upon 
evidence propeily so culled: Now, applying 
this test to the onse before us, I am clearly 
of opinion that there is no evidence in this 
case which can profess to be evidence in the 
legal sense of the word er evidence properly 
so culled Durga Narain Nag purchased the 
rights and ‘interests of Rowshun Ali on the 
Sth of October 187%4. The. certificateof sale 
is dated tha 14th of December 1874. Sym- 
holical posseesion under Section 264 of the 
Code took place on the 8rd of May 1875, 
the Naib Nazir df the Civil Court proclaim- 
ing to the ryote by sgixing a copy of the 
sule certificate in a conspicuous place that 
ti% right, title and interest of Rowshun Ali 
had been transferred to the purchaser Durga 
Narain Nog. Now, such symbolical posses- 
sion would be no evidence such as the Magis- 
trute could proceed upon in enquiring, aud 
deciding which party is in actual possession 
of the subject of dispute. The law says, 
that n Magistrate shall, without reference to 
the merits of the, cluim of any party to a 
right of possession, proceed to enquire and 
decide which party is in possession of the 
subject of dispute, Moreover, I find that, 
afier this symbolical possession, that 48, on 
the 241h of July 187 5, there was a: : proceed- ` 
ing in the Civil’ Cour g of Zillah Hooghly 
before Mr. Wa Officiating: Tuc, 
of the ditii cnse “Ashootosli 
Dhut, the dec ga Narain. Nog,’ 
the auction-pul nd Minglo® Doctor, 
one of the.petitioners before us, were’ parties., 
And the learned Judge who decided the case. 
“Tt is not pretended that a, 
bansgaree, that is symbolical possession, took 
place on the very land which is the subject- 









matter of this claim, ” viz., the claim of 
Mungloo Doctor before him : and Mungloo 
Doctor’s claim before the Officiating Judge 
of Hooghly referred, if not to the whole, to a 
portion of the very.land which is the subject 
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of dispute before us. Then with reference to 
the witnesses who were examined as to the 
fact of actual possession at the time of dis- 
pute, Mr. George Sykes, of the Firm of 
Messrs. Sykes & Co., as ngent of Mr. 
Jones, who held only 11 " eottahs of 
Jand in the disputed area, No. 24 on the 
Map, states that he used all alopg* to pay 
rent, including taxes, first to Abdul Hameed 
and afterwards to Saheb Jan find MehurJan 
(Mehur Jan ia the vendor of*Mungloo 
Doctor) ; that he subsequently paid rent for 
July and August to Durga Narain Nag; and 
that since the institution of the suit, that 
ja, since the dispute comrMenced, he has not 
paid rent to any body. Therefore, assuming 
that all that this witness stated was perfeatly 
true, he does not say that he was paying 
rent to Durga Narain Nag at the time the 
dispute arose, which was in October 1875. 
The other witness is Ootum Karinda, a shop- 


keeper, residing in Howrah. He says that 


he holds three jummas, that is, three hold- 
ings ; and that he executed three kubooleuts 
for them, whieh have been registered in favor 
of Roma Nath Roy. Now, Roma Nath Roy 
is the lessee of Meher Jan, whose rights 
have been purchased by Mungloo Doctor. 
The witness farther deposes that in Aghran 
lust he paid to Durga Narain Nag, after 
receiving some remission, the rent due from 
Bysak to Aghran. ‘This payment was 
made subsequent to the dispute. Therefore 
this witnese’s evidence cnn be no evidence 
of netual possession by Darga Narain Nag ` 
of the disput&d land at the time the dispute 
arose. I, therefoy, am of opinion on both 
grounds, not only because no proceeding 
‘inder Section 530 has been recorded, bat 
also because there is no legal evidence on 
which the Deputy Magistrate could come 
to the finding at which he has arrived in this 
case, that his order should be set aside and 


-the rule made absolute. 
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Instructions to be observed in the Preparation of | No. 2, should always correspond with the 


_ the Annual Statements, Judicial  (Grimmal) 
Nos. 2, 3 and 4. .. 


CIRCULAR MEMO. No.. A. 


© 
Dated Calcutta, the 15th January 1876. 


To | : 
ALL CRIMINAL AUTHORITIES. 


Hian Court. 


English Department. 


(Criminal.) 


) 


Tax following instructions should be 
observed in the preparation of the Judicial 
(Criminal) Statements Nos. 2, 3 and 4, ' 

2. The’ total number of persons shewn 
in Statement: No. 2, ns “acquitted or dis- 


_ charged ” (column. 4) should agree with the 


total: of the corresponding columns (9 and 10) 
iv Statement No. 8, and the persons “ con- 


. Victed ”.` “column 5) according to'the former 
ee should agree with those ‘shewn in 


column 11 of the latter Statement, care being 


taken to include in the comparison the 


figures under ‘ Sessions Courts” in State- 
ment No. 8. The same remark applies to 
the columns headed “ died, escaped, trans- 
ferred,” and “remaining aider trial” at 
the end of the year. 

3. The number of committed persons 
shewn in the column of. remarks, Statement 


number shewn in Statement No. 8, as 
“remaining at the end of the year” before 
the Sessions Court, unless there is aesufii- 
cient reason for a discrepancy, which should 


‘| be stated. 


4. In calcelating the duration of a case 
with a view to filling up column 15 of 
Statement No. 3, the startjng poiut to be 
taken is not the date of “complaint” or 
“information,” but that of apprehension or 
attendance on summons; paragraph 4 of 
Circular Order No. 8, dated 2nd February 
1871, having been superseded by Inter ordera 
(vide Circular Memo, No. l, dated 8th 
January 1878, and Circular Memo. No. 2, 
dated 28th February 1873), which show 
the reason of the alteration, viz, that the 
information relates to persons “ brought to 
trial” within the meaning of columns 3 to 
6, ‘Judicial Statement No. 8, and not to 
eases in the abstract where a complaint is 
merely made or information laid. 

5. Accordingly a general return should 
be made at the close of each year by the 
District Magistrate and submitted to the 
High Court with thé Annual Statements 
of the same nature «s the monthly return 


‘prescribed ‘by Circular. Memo. No. 1, dated 


8th January: 1873. Similar information 
should be added .with reference to the Ses- 
sions Courts, mutatis mutandis, that is to 
say, the actual number’ of -days occupied 
should be given, commencing fron? the date 
of commitment, without distinguishing cases’ 
in which the agency of the Police has been 


employed from those in whicPit has not, 
1—BsB ° 
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6. Where the aggregate of the smaller 
columns 1 to 15 (excluding columns 9 to 11) 
of Judicial Statement No. 4, falls short of 
the number of convictions given in State- 
ments Nos. 2 and 3, the difference should 
be accounted for by reference to Chapters 39, 
40 and 41* of the Criminal Procedure or 
otherwise, as the case may be. , 

7. To save calla for explanation, the 
Sessions Judge should see that the aggregate 
number of persons fined, imprisoned or 

whipped corresponds exactly with the details 
e under those heads respectively in Statement 

No. 4. i ° 


By order of the High Court, 
(Sd.), W. M. SOUTTAR, 


Registrar. 


Instructions to be observed in the Preparation of 
the Annual Statements, Judicial ( Civil) Nos. 
6, 8 and 9. 


CIRCULAR MEMO. No. A. 


eT 
4 


Dated Caloutta, the 12th January 1876. 
Hien Court. 
English Department, 


(Civil.) 


Tur following ingfructions should be 
observed in the preparation of the Annual 
Statements for 1875 and subsequent years :— 

2. In Judicial Statement No. 6, the total 
number of suits instituted in each class of 
Courts, should be shewn in a column to be 

inserted æ the end of the columns of figures ; 


a, Oe M E 


* Local nuisanges, possession, and maintenance of 
Ta and families, 
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the grand total of all the above totala being 
shewn at foot ; and wherever the total under 
any head in the new column differs from the 
total under the corresponding head in State- 
ment No. 8, the canse of the discrepancy 


should be expldined in the column of 
remarks in Statement No. 6. 
8. dn Statement No. 8, the work of 


those Moonsiffa who have been invested with 
Small Cause Courtepowers under Section 29, 
Act VI of L871, performed in the exercise 
of those powers, should be shewn separately 
from their work as Moonsiffs ; both kinds of 
oases heing exRibited opposite * Paid sub- 
divisional tribunals,” agd bracketed together. 

4, To enable the Court to have columns 
19 and 20 filled up, it is not enough that 
each local return exhibits the average dura- 
tion of cases uuder each class of Courts. 
What is wanted for the Court’s return to 
the Government of India is a general aver- 
age for each grade of Courts in all districts, 
and to effect this it is necessary to have from 
each district the actual number of days 
occupied in the trial of cases, from date of 
institution to date of disposal, and the actual 
namber of cases disposed of. This informa- 
tion should be given separately under each 
head, “contested” and “ uncontested.” 

5. In Statement No. 9, under the head 
“Chief Appellate Court of District,” the 
designation Revenue Appeals must be taken 
to include all appeals in rent cases, i.c., cases 
decided by the Civil Courts under Act VIII 
(B.C.) of 1869, wherever that law is in 
operation. 


By order of the High Court, 
(Sd.) W. M. SOUTTAR, 
Registrar, 


1876. | Rules, &c. 
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a a 
Strength of Civil Court Ameen Establishments | Form of Application for Certificate of Adminis- 
. trati 


regulated by work. 
CIRCULAR ORDER No. 1. 





Dated Calcutta, the 15th January 1876, 


Hien Couvert., 
English Department, e 
(Civil.) ue ° 


Copy forwarded to all District Judges. 

Their particular attention ig directed eto the 

3 responsibility which has been imposed upon 
them. j 


By order of the High Court, 


(Sd.) W. MeSOUTTAR, 


Registrar. 
® 


Resolution of the Government of India, 


Financial Department, —No. 8020, datede 
® 


Simla, the 81st August 1875. 


Reap— 

Endorsement of the Government of Ben- 
gal, No. 2828, dated the 20th July 1875, on 
a letter from the Registrar of the High 
Court in Bengal, submitting a statement of 
receipts and disbursements on account of the 
employment of Ameens in the several Civil 
Courts during the year 1874-75. 

REsoLUTION.— The Governor General in 
Council observes that, adding 10 per cent. 
for pensions, the receipts and charges on 
account of the employment of Civil Court 
Ameens in 1873-74 and 1874-75, and the 
deficit in each of these years, are as 
follows :— 


Receipts, Charges. Deficit. 
Rs. Rs. Rs. 
1873-4 63,473 78,509 15,036 
1874-5 52,700 72,587 19,887 


The measures taken by the High Court 
upon the return of 1873-74 do not appear to 
have proved effectual. The receipts of 
1874-75 have fullen off largely compared 
with 1873-74. ‘His Excellency in Council 
accordifigly considers that District Judges 
should be held respousible for the timely and 
systematic adjustment of their establishments 
ju accordance with the work which they have 
to do. i 

OrpER.—Ordered, that a copy of the 
foregoing Resolution be forwarded to the 
Home Department for information and for 
the issue of further necessary orders. 


R. H. HOLLINGBERY, 
Asst. Seoy. to the Gow. of India, 





anon, 


CIRCULAR ORDER No. 2. 





Dated Calcutta, the 28th January 1876. 


Hien Court. 
English Department. 
( Civil.) 
It is ordered that every application for a 
certificate under Act XL of 1858 shall be 


in the form appended hereto, with such wari- 
ations ns the circumstances of each case may 


require; ayd that the certificate shall in 


every’ cage show the date on which it will 
cease to have effect. 


IN THE CIVIL COURT OF THE 
DISTRICT OF —»—, 





To 
E8Q., 

District Judge of. : 

Dated the. of 18, 

The humble petition of ; 

son of : 

resident of $ 

District ; 
 SHEWETH, 


That A B, son of C D, resident of 

District is entitled to 

the property specified in the schedule here- 
unto aunexed and marked A (or to a one- 


fourth share thereof, or as the case may be), 


as the son and heir (or as one of the four 
sons, or as the case may be) of E F, de- 
ceased (or as a legatee under the will of 
E F, deceased, or under a deed dated 

and made by E F, or state how otherwise), 

That the value of the said property (or of 
the: said A B's share therein) is correctly 
set forth in the said sch®dule A. 

That the said A B is a minor, being of the 
age of years, months and 
days. 

That your petitioner is (state the degree 
of relationship to or connection with the 
minor, or how otherwise the petitioner 
claims to be entitled to have charge of the 
minor's property). 

That your petitioner as such next of*kin 
(or stale how otherwise) claims to have 
charge of the said property in t®ust for the 
said A B during his minority. ° 

2—9 


4 Rules, ge. 


That your petitioner therefore prays “that 

a certificate of administration under Section 3 

of Act XL of 1858 may be granted to him. 

And your petitioner as in duty bound, &e. 

j , the petitioner 

named in the above petition, do solemnly 

affirm that what is stated therein is true to 
the best of my information and belief. 


(Signature of Petitioner.) 


day 


Solemuly affirmed this 
18 , before me. 


of 
District Judge. 


Attachment or withdrawal o gittachment in eze- 
cution ‘to be notified to Collector of District. 


CIRCBLABR ORDER No. 3. 


y 


Dated Calcutta, the 8th February 1876. 


Hiau Court. 
English Department. 
( Civil.) 


Tre attention of Judges of every grade 
is drawn to Circular Order No. 2, dated 


10th January 1871, requiring orders of 
attachment to be notified to the Collector. of 


the District in which the attached estate, or 
share of estate, is situated, and they are 
requested to observe that the notification is 
to be made in every case, without exception, 
in which such property is attached in exe- 
cution of a Civil Court’s decree. The above 
notification does not, however, supersede the 
written order which is required by Sec- 
tion 239, Civil Procedure Code, to be fixed 
up in the office of t&e Collector when land, 
or any interest in land, is attached. 

2. 
that whenever attachment is legally and 
formally withdrawn, such withdrawal shall, 
in like manner, be notified to the Collector 
in all cases of the same description. 


è By order of the High Court, 
(8d) W. M. SOUTTAR, 
Registrar. 


The Court is ,also pleased to direct | - 


THE WEEKLY REPORTER. High Court. [ Vol. RXV. 
















Seals and signatures of Judicial Officers and 
name of Court issuing processes to be clearly 
rendered. 


CIRCULAR ORDER No. 4. 





Dated Calcutta, the 18th March 1876. 
; Hien Court. 


a English Department. 
(Civil aud Criminal. ) 


Tr fins been brought to the notice of the, 
Court that it frequently happens, in the 
case .of process issued in one District for 
service or execution in another, that the 
senls, and signatures on the process are ille- 
gible, whereby groat inconvenience and 
delay are caused. 

2. It is also necessary and right that in 
every sentence or order made by a Criminal 
Court, the jurisdiction of the Judge or 
Magistiate making it should distinctly 
appear on the face thereof. f 

8. The Court is therefore pleased to 
direct that iv every process and every sen- 
tence or order (of whatever deseription) 
issued by a Judicial Officer for whatever 
purpose it mny be issued or made, the name 
of the District and of the Court ftom which 
the same is issued, and also the name and 
powers of the Officer issuing or making it, 
shall be clearly set out in such manner that 
it may be ensily read. 

4, The Court further directs generally 
that in all cases all Judicial Officers shall 
tnke care to sign their names distinctly and 
legibly. 

By order of the High Court, 
(Sd.) W. M. SOUTTAR, 


Registrar. 





Stamping Documents after executien— Prosecu- 
tion. 


CIRCULAR ORDER No. 5. 


~% 





Dated Calcutta, the 25th March‘1876. 
Hren Court. 
English Department. 
( Civil.) 


At the instance of His Honor the Lieute- 
nant-Governor, the Court desires that in 
all cases in which the Civil Courts find any 
document which comes before them to have 


1876. | Rules, ge.. 





been stamped after its execution in contra- 
vention of law, they will give a copy of 
their judgment to the Government Pleader 
-with a view to the prosecation, if necessary, 
by the Reveħue Authorities of the parties 
concerned in such after-stamping. 


By order of the High Court, 
(Sd.) W. M. SOUTTAR, 
Registrar. 


Instructions for Preparation of Annual Report 


by Judges on Civil Justice. ` 
e 


GENERAL LETTER No. 1. 
Dated Calcutta, the 21st January 1876. 
® 
Hian Court. 


English Department. 

(Civil) 
The following instructions should in 
future be observed by District Judges in the 
preparation of their Annual Reports on the 
administration of Civil Justice required by 
Circular Order No. 4, dated 2ad February 
1871. 


2. The results shewn in the 8rd Table of 


the Report, viz., that which is intended to 
shew the ‘f number and value ” of suits com- 
menced, frequently differ, not in the aggre- 
gate, but in details, from the figures in 
Judicia Statement No. 6. To obviate such 
o discrepancies, the Court desires that in the 
distywibution of cases into the three classes 
named on the mar- 
gin, Local Officers 
may be guided, in 
respect both of the 
Tebular Statement No. 8 and the Judicial 
Statement No. 6 by the principles laid down 
in Circular Order No. 26, dated 30th Decem- 
ber 1878. - 


A 
Suits of Small Cause 
Court class; rent suits; 
other suits. 
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3. Table 4 shewing “ miscellaneous cases 
of a judicial nature other than regular suits 
or proceedings in execution,” disposed of 
and pending should also be made to shew 
miscellaneous cases instituted. 

For this purpose a double colamn should 
be inserted before the column “ disposed of,” 
with a view to thé exhibition of a compara- 
tive return for two years ‘of the institutions 
in question. 

4. A similar double column will need to 
be inserted in the table of miscellaneous 
appeals, whenever this is not done alréhdy. 


By order of the High Court, 


(Sd) W.M. SOUTTAR, 


° Registrar. 





Portion of Circular Memo. No. 3 of lst Feb- 
ruary 1873 rescinded. 


GENERAL LETTER No. 3. 
Dated Caloutta, the 17th February 1876. 
Hien Court. 

English Department. 

( Civil.) 


The Court is pleased to rescind so much of 
paragraphs 8 and 4 of Circular Memo. No. 3, 
dated Ist February 1878, as requires the 
separate exhibition in the Quarterly Civil 
Statements of the work of Subordinate 
Judges and Moonsiffs vested with the juris- 
diction of a Court of Small Causes under 
Section 29 Act VI of 1871, performed in 
the exercise of that jurisdiction, such work 
being now shown in a separate statement. 


By, order of the High Court. 
e 
(Sd.) W.M. SOUTTAR, 


® Registrar. 
3—B ó 


6 Rules, &e.. 


THE WEEKLY REPORTER. High Court. [Vo]. XXV. 





Cases struck off on plaintiff's default entered as 
“ otherwise disposed of” wn Quarterly Returns. 


Frox 
W. M. Souttar, ESQ., 


Regr., High Court of Judicature 
_ at Fort William in Bengal, 


To 
THE JUDGE OF BHAUGULPORE. 


° Dated Calcutta, the 17th February 1876. 


Hies Court. 
° e 
English Department. 


> 
(Civil) 

` SIB, 

I am directed to acknowledge the 
receipt of your letter No. 32, dated 10th 
February 1876, relative to the mode of 
exhibiting in the Quarterly Civil Statements 
cases dismissed on default of plaintiff's 
prosecution of them, and in reply to state that 
the Court approves of their being accounted 
for not as decided “ on trial,” but as “ other- 
wise disposed of.” 

2. According to the Code of Civil Pro- 
cedure, no doubt (this being a casus omissus) 
these decisions cannot come under the head 
of dismissal on default ; but neither, mani- 
festly, cnn they be said to be decisions on 
trial, where the plaintiff, having to prove a 
case, has given no evidence. The Court’s 
Statements are meant to show work done, 
and ought not, by reason of an omission in 
_ the Code, to be made to supply misleading 
information. 


è I have, &c., 


e (Sd) W. M. SOUTTAR, 


e Registrar, 


4 


GENERAL LETTER No. 4. 
Dated Calcutta, the 17th February 1876. 
Hien Court. 

English Department. 

(Civil. ) 

Forwarded to Distiict -Judges and Judicial 
Commissioners for information and guidance, 
in cases where’ the pluintiff, though present 
when the case is called on, gives no evidence, 
though tle burden of proof is on him. 


By arder of the High Court, 
" (Sd) W. M. SOUTTAR, 
ad Registrar. 


e 
Criminal Courts close only on Treasury Holi- 


e days. 
e 
CIRCULAR ORDER No. 1. 
Dated Calcutta, the 28th February 1876. 
Hien Court. 
English Department. 
( Criminal.) ! 
The Court having observed that certain 
Sessions Judges close their Courts on the 
Civil Court holidays to the great prejudice 
of public business, all Sessions Judges and 
Magistrates in the Lower and Extra Regu- 
Provinces are 
reminded*® that the 
holidays published by 
the High Court are for observance in the 


lation 

* Vide Circular Order 
No 4, dated 2nd April 
1868. 


Civil Courts only, and that the Criminal 
Courts, as a rule, should be closed on no 
days when the public Treasuries ar® open. 
In any case, a trial commenced ought to beg 
finished, although a native holiday iater- 
venes ; and Sessious ought uot to be inter- 
rupted, and the commencement of trials 
postponed, except on days when native usage 
absolutely requires the iutermission of all 


business. 
By order of the Higb Court, 


(Sd:) W. M. SOUTTAR, 
Riegistrar, . 
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Change in Quarterly Statement D, Part Il. Judges and Magistrates to submit Quarterly 


No. 184 Statements D and E separately to High 
l i Court, 
FROM 
W. M. Sourrar, Esq., 
Regr., High Court of Judicature GENERAL LETTER No. 2. 
at Fort William in Bengal, 
To Dated Calcutta, the 25th March 1876. 
THE SUPERINTENDENT OF StatfonERy. 
Dated Calcutta, the 9th March 1876. Hiau Covet. 
(Original date, 18th February.) 
Hien Courr.e* l Euglish Department. 
English Department. . e 
(Criminal. } : (Criminal. ) 
Sir, . ` rs 


r = . i 
I am directed to request that you will be In modifsation: of para. 8 of Circular 


so good as to have the accompanying tabylar Order No. 11, dated 10th Sepiember 1873, 


form added to your stock of criminél forms} he Gout directs that Sessions Judges and 


as a supplement to Quarterly Statement D, District Magistrates sball, until further 
Part II (High Court No. 117), with m 


orders, submit the Quarterly Statements D 
view to its being pasted exactly over the 


and E separately and independently direct to 
space now occupied by columns 2 to 7 and} thie Court. 

under the numbers of the columns. : 2 Each will 8l ih i 
2. The pattern now sent has been struck |. `. a ie ee a 
ing him ip the present forms. In part II of 
Statement D, the Sessions Judge will 


continue to give the information hitherto 


off ander the Court’s instructions in order to 
save time, and I am to desire that it may be 


printed at ouce in sufficient numbers to sup] `. f i i 
, ) sa given regarding Commitments. But this 
ply each Magistrate with 24 copies. These| ° 

: 77° | will now become for Magistrates a Statement 

supplies should be sent, as soon as possible, ; 
: W : of Miscellaneous Cases, and information re- 
without waiting for indents. . 
garding the following classes of cases will be 


I have, &c., given :— 
(Sd) W.M. SOUTTAR, . , 
i Regine Col. 2 Possession. 
eee a: 9 Nuisance. 
GENERAL LETTER No. 1 » 4 Maintenance., 
| Copy to Sessions Judges, Judicial Commis- » 9 Sureties of the pence. 
e. ete : : 6 Sureties for good behaviour, 
sioners, and District Magistrates for informa- n i 
tion and guidance. » 7 Order with property. 
(Sd.) W.M. SOUTTAR, 8. The Superintendent of Stationery has 
l Registrar. | already (see General Letter No. 1, dated the 
Hren Court, 9th March 1876) issued forms for this pur- 
The 9th March 1876. pose. ; è 
(Oitginal date, 18th February.) i 
Note.—The forms previously received can (Sd) W.M. SOUTTAR, 
be used for office copies. ; “ e Registrar, 
” ° 


8 Rules, &c. , 


N 
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Specimens of all Registers kept in subordinate | accounts, are to be thus submitted in com- 


Courts. 


GENERAL LETTER. 


No. 5. 
FRom 
? 
W. M. Souttar, ESQ., 
Regr., High Court of Judicature 
at Fort William in Bengal, 


eTo 


. ae 
ALL DISTRICT JUDGES, JUDICIAL | 


@ 
COMMISSIONERS, AND SMALL 


Causn{Courr JUDGES. 


Dated Calcutta, the 25th March 1876. 


SIR, 


Iam directed to Ea that you 
will be good enough to procure and transmit 
to the High Court an enumeration of all 
the Registers kept in your Court and in 
each of the Courts subordinate *to you, as 
also a specimen form of each Register in 
Vernacular or English, as the case may be. 
Each Register should be on foolscap paper, 
It 
should show the title or*name of the 
Register and the several headings under 
which entries are recorded. It should also 


with columns ruled in tabular form. 


have marked at foot the name and salary of 
the Clerk who actually keeps the Register. 
2. Each set of Registers concerning any 
Court should be procured by you in dupli- 
cate : one of them should be filed in your 
office, and the other sent to this e“ice in 
original. They} should be despatched as 
soon as possible without waiting for the 


@irespondipg sets; from other subordinate 


Courts. | 
3, All Office Registers aud Diaries what- 
eoever, other tian the Registers of money 


plete specimen form. 
4.. You will regard this call as extremely 
urgent. l 


I have, &c., 


(Sd.) W. M. SOUTTAR, 


= Registrar. 





eq 
Ld 


Government Order, allowing Small Cause Court 
Clerks to draw {heques on Local Treasury, 
‘cancelled. j 


FROM 
THE ACCOUNTANT-GENERAL, BENGAL, 


To ` 
THE REGISTRAR, Hien Court. 


Dated the 21st March 1876. 


SIR, 


With reference to my letter No. 554TM, 
dated 25th August 


Letter to Government of 1875, I have the 


Bengal No. as dated 


1128 honor to forward a 

21st Febrary 1876. copy BE ihe aorin 
Reply No. 700, dated 

oth February 1876. pondence between 


this Department and 
the Government of Bengal, from whéch you 
will see that the rule allowing clerks of Small 
Cause Courts, during the absence of, the 
Judge, to draw cheques on the Local Treasury 
for payment of deposits, &c., has “been 
cancelled. 


I have, &«., 


(Sd.) H. A. MANGLES, 


Accountant-General, Bengal. 


1876. | Rules, &c. 
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SSeS 


From 

THE Accountant-GENERAL, BENGAL, 
To f F 

THE SECRETARY TO THE GovT. oF 


BENGAL, JUDICIAL DEPARTMENT. 


Dated the 21st February 1876. 
° `  @ 
SIR, 


As the recommendation made in my pre- 


decessor’s letter No. , date d 2 6th 





T 
4748 
August 1874, that he®i clerks of Judges of 
‘Small Cause Courts be permitted to draw 
cheques on Local Treasuries or Sub-diwisional 
Treasure Chests, during the absence of Judges 
on duty in other Courts is found to be incon- 
venient in practice, and not imperatively 
required for the due performance of the 
public: service. I have the honor to request 
your permission to consider Government 
Order No. 3645, dated 14th September 1874, 
as cancelled. 


I have, &c., 
(Sd.) H. A. MANGLES, 
Accountant- General, Bengal. 


ey 


e) UDICIAL. 
No. 700. 


"Calcutta, the 25th February 1876. 
Frox 
J. CRAWFORD, ESQ., 

Offg. Under-Secretary to the 
Govt. of Bengal, 
To ` 
THE ACOOUNTANT-GENERAL, 

SIR, 


In compliance with the request con- 


tained in your letter No. 1128TM of the 
2İst instant, I am directed to inform you 
that the Lieutenant-Governor has been 
pleased to cancel the Orders No. 8645, dated 
the 14th September 1874, directing that a 
clerk in charge of a Small Cause Conrt, 
during the absence of the Judge on duty in 
another Court, may be allowed to draw 
cheques upon the Local Treasury in payments 
of deposits and other demands. ` 


. I have, &c., 


(Sd) J. CRAWFORD, 
Offg. Under- Secy. to the Govi. of Bengal. 


e 
GENERAL LETTER No. 6. 


o 


- Dated the 29th March 1876, 


Copy forwarded to all Small Cause Court 
Judges for information and guidance. 


By order of the High Court, 
(Sd.) W. M. SOUTTAR, 


Registrar. 


Applications for Repairs or Construction. 


CIRCULAR ORDER. 


+ ISSUED BY THE AUTHORITY oF THE Hien 
COURT OF JUDICATURE AT FORT 
WILLIAA IN BENGAL- 


CIVIL. 


_ No. 6, dated 24th April 1976. ° 


District Judges are directed to submit all 


applications for .the constr®ction of new 
e 


e, 


10 Rules, &a 
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ce —. a amamma 


Court-houges, or for repair of the existing | of the order of the High Court confirming a 


buildings, 


direct to the Government of| sentence of deatlr, to issue a warrant to the 


Bengal, and not to or through the High officer in charge of the jail in which the 


Court. 


Amendments allowed in Plaints to be made 
at once. 


CIRCULAR ORDER. 


ISSUED BY AUTHORITY OF THE HIGH COUET OF 


JUDICATURE AT FORT WILLIAM IN BENGAL, 
2 


CIVIL. 


t 


: No. 7, dated'the 1st May 1876. 


The Court adopts the following Circular 
Order, issued by the High Court, North- 
Western Provinces, and directs careful com- 
pliance with the practice enjoined :— , 


“ It has been noticed by the High Court 
that when a Civil Court allows a plaint to be 
amended, instead of the amendment being 
forthwith made in the plaint itself, the order 
to make the amendment is. merely filed with 
the record. l 


. 2 “The Court points out that when 
such permission or order is given, the amend- 
ment must be made in the plaint at once, and 
orders that it be attested by the signature of 
the presiding Judge.” ) 


Date of Execution of a Death Warrant to be not 
less than 14, nor more than 21, days from date 


of Issue. e 
CIRCULAR ORDER. 


ISSUED By AUTHORITY OF THE Hrica COURT oF 
JUDICATURS AT Fort WILLIAM IN BENGAL. 


š ( CRIMINAL.) 


@ 
° No. 2, dated the 5th May 1876. 


' Section 801 of the Criminal Procedure 


Code directs th® Court of Session, on receipt 
9 


é 


prisoner is confined, to cause the sentence 
to be curried 
expedient to provide that a sufficient but not 


into execution. As it is 


excessive interval should elapse between the 
passing and the execution of such sentences, 
the High Court directs that the date named 

by the Sessions Coprt, in its warrant, for the ) 
executioh of 2 sentence of death shall not be 
less than’ fourteen, nor more than twenty- 
one, days from the date of the issue of such 


warrant, è 


t 
@ 


Uses of Small New Seals. 


CIRCULAR ORDER. — 


ISSUED BY AUTHORITY OF THE HIGH COURT OF 


JUDICATURB AT Fort WILLIAM IN BENGAL. 
CIVIL 
No. 8, dated the 12th May 1876. 


With a view to avoid wear and tear of 
the seals recently provided for the use of 
District Judges, Government has, on the ° 
recommendation of the Court, sanctioned the 
supply of seals of a smaller size and simpler 
make for use on minor occasions. 


2. These seals, when ready, will be for- 
warded by the High Court. 


8. It must, however, be understood that 
they are not to be used for sealing judg- 
ments, writs, processes, or other documents 
made or issued judicially ; for such purpose 
the regular seal of the Court should alone 
be employed, under the superintendence of a 
responsible officer. But for all other pur- 
poses the smaller seals should be used. 


eg Se, 


b 
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Evasion of Stamp Law by Money-Lenders— 
Promissory Notes. 


CIRCULAR ORDER. 
IssURD BY AUTHORITY OF THE HIGH Court OP 
JUDICATURE AT FORT WILLIAM IN BEN@AL. 


- 
sd © 


No. 9, dated 12th May*f876. 


The accompanying copy of & correspond- 


ende regarding evasions of the stamp law 


by native money-lenders in certain classes 
of loan transactions, is circulated for the 


information and attention of all Civil Courts. 


From H. Ler, Esq., Acting Assistant Secre- 
tary to the Governmént of Bengal, to 
the Regisirar of the High Court of Judi- 

cature, Calcutta, —(No. 1018, dated 18th 
April 1876). 


In continuation of this office letter No. 
8749 dated the 9th 

io dated 28rd. -fy ebraoury 1876, L am 
s directed to forward 

Paho accompanying copy of a letter” from 
the Board of Revenue, on the subject of 
evasions of the stamp law in certain classes’ 
of loan transactions by native money-lenders, 
and to request that the Hon’ble J udges may 
“be moved to direct the issue of the neces- 
Bary instructions to the Subordinate Civil 


Courts on the points indicated by the 


Board of Revenue for the prevention of tho 


evasions in question. 


From W. H. Grumey, Esq, Officiating 
Secretary to the Board of Revenue, to 
the Secretary to the Government of Ben- 
gal, Revenue Department, —( No. 222B, 
dated Fort William, the 23rd March 
1876). 


In paragraph 69 of the Board’s report on 
the administigtion of the Stamp Department 
for 1874-75, on instance is related of the 
manner in which the stamp daws nre evaded 
In 


the case in question the monev-lender was 


by native bankers in loan transactions, 


in the habit of advancing mouey without 
druwing up a formal bond, but a book was 
kept by him, made up of a number of loose 


pages, 


string. Ou each page was a loan transaction, 


stitched together with a piece of 


thus: J, A. B., have this day borrowed of 
you, C. D., Rs. 100 with interest ut 4 per 
cent, per mensem ;—signed A. B., witnesses 
E. F., &e.; loun to be repuid in such and 
such instulments; and so on. Each leaf 
of the book 
transaction, and could be removed at will. 


In case of default, thg book, or leaf of the 


related to a separate loan 


book, was produced in Court in support of 
d suit by C. D. against A. B. This is 
said to be a type of similar transactions of 
daily occurrence in many parts of Bengal, 
and it is asserted that Civil Courts frequently. 


e. . e 
give decrees on such informal documents, 


sometimes without any enquery as to the 


12 Rules, &e. , 
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A 


absence of a stamp, and sometimes by admit- 
ting the document in evidence after payment 


of penalty duty under the provisions of 
Section 20, of the Stamp Act XVIII of 
1869. Either course is apparently, illegal. 
The Member in charge is advised by the 
Advocate-General that each page of the 
loan book as above described constitutes a 
promissory note as deflned in Section 3 
Clause 25 of the Stamp Act, and is therefore 
liable to stamp duty under Article 2 of 
Schedule I, aaka to the Act ; under Sec- 
tion 18 they are not therefore diniasible in 
evidence without being duly stamped. Nor 
ia it possible to correct the mn of stamp 
duty by payment to the Civil Court of 
penalty duty under Section 20, inasmuch as 
it is expressly declared in Section 28 that 
the provisions of Section 20 do not apply 
to promissory notes. 

2. Mr. Money thinks that it would per- 
haps have some effect in checking evasions 
of stamp duty on lonn transactions if the 
attention of the High Court were invited 
to the existence of the practice as above 
described, with the view of such instruc- 
tions being issued to the Subordinate Civil 
Courts as will prevent the acceptance 
in evidence of unstamped pages of an 
account book in lieu of a sufficiently 


“stamped promissory ‘note, and also prevent 


their admission, on payment of penalty duty, 


under Section @0 of the Stamp Act. 


8. Iam further directed to suggest that 
the attention of Courts may be drawn to 
the fact that in very many Instances promis- . 
sory notes require to be engrossed on paper 
of a’special kind, bearing stamps of a 
peculiar device. Under Section 5 of the 
Act, all promissory notes, except. those . 
chargeable with the duty of one anna, must 
necessarily te written either on impressed 


paper, $0., paper impressed with a stamp, 
e 


or upon paper upon Gvhich the stamp has 


been denoted in a peculiar manner by the 
Supaumidendent of Stamps or the Collector. , 
Two samples A and B of impressed mre 
are enclosed. Specimen A, however, has 


ceased to be manufactured, and will only 


continue in use till present stocks are ex- 
hausted. A specimen (C) of denoted paper 
is also enclosed. ‘This paper is denoted by 
the Superintendent of Stamps, Calcutta, 
and is sold to the public. The Colleetor 
of Calcutta also ‘* denotes ” by means of a 
circular steel die, but that process is effected 
after the body of the deed is written, and 
there is no mistaking it. Consequently, in 
certain oes promissory note inscribed | i 
on a leaf of an account book, even though 
it were stamped with an adhesive stamps is 
not admissible in evidence as being duly 


stamped in accordance with the law. 


REVENUE CIRCULARS. 


DECEMBER, 1875. 


pae 


Hon’sur V. H. Scnmatcou, CS.. 


atl 


ErMium. 


dn the Appendiz B to Boards Circular Order 
No. & of September 1875, for the words “ (gee 
Section VI, Clause 6)” substitute the words 
“(see Section V, Clause 7).” 


eke 


diequires an annual report ia place of half- 
yearly reports, on the working of the rules, 
made under the Coinage Act of 1870. 


No. I. 


In accordance with instructions received 
from Government, District Officers are 
hereby requested to submit, in fature an 
annual report onthe working of the rules for 
carrying out the provisions of the Indian 
Coinage Act (XXIII of 1870) for the 
calendar year, in the form prescribed by 
Circular Order No. 2 of February 1874, in 
place of the half-yearly reports hitherto 
submitted. 

No half-yearly return for the period ending 
8Ist December 1875 will now be necessary ; 
but the return for the year 1875 must, of 
course, Mclude the figures already given for 
the half year ending June 1875. 

Po. 8 of Augt 1871. The Bourd’s Circular 

» 2 of Sept 1878. Orders noted in the mar- 

n\2 of Now 1878. gin are cancelled. 


é 





Draws attention to C. O. No. 7 of 1875 relative to 
` claims made to deposits by holders of certificates 
of administration. i 


No. 2, 


SEVERAL cases have recently occurred, in 
Which deposits of old standing ond of large 


4 


amount have been fraudulently drawn from 
a Collectorate under certificates of adminis- 
tratiou to estates, procured from the Civil 
Court by means of forgery and . false 
personation, In some of the cases in question, 
the Collector's proceedings were not 
enfiiciently careful, too much reliance having 
been placed gn the ministerial officers, who 
appear to have manipulated the cases as they 
plensed. The Member in Charge, therefore, 
agnin desires to draw the attention of District 
Officers to the subject of Circular O:der 
No. 7 of March 1875, and to enjoin the 
greatest caution in dealing with the claims 
put forward by applicants in such cases. 


ty 


Copper coins to be received in payment of Govern» 
ment dues only, 


No. 3. 


' Iv having been represented to the Board 
that inconvenience is caused by the payment 
iuto treasuries by Municipalities of an 
unlimited number of copper coins, attention 
is hereby drawn to the Notification of the 
Government of India, No. 959, dated 31st 
May 1869, published at page 1190 of the 
Calcutta Gazette of 16th June 1869, which 
lays down that copper coins are to be 
received without limit of amount tn pay- 
ment of Government dues only. District 
Officers need not, therefore, receive copper 
coin from Municipaffties or from any other 
source (when not in payment of Government 
dues,) for sums over fractions of a rupee, 


Revised questions for treasury inspection 


! e 
No. 4. x 
A'r the instance of the Accountant 
General; Bengal, the menforandum and 
1—c ° 
z @ 


f 
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questions attached to Board’s Circular Order 
No. 5 of November 1874 are cancelled, and 
the following revised questions are substi- 
tuted in their place :— 


Commissioners are, however, to understand 
that these questions are intended merely as a 
guide to them in cases where close and 
detailed enquiry seems to be prima facie 
necessary. They are not bound to make 
such minute investigation in every instance, 
if they are sutisfled that the treasury is well 
and carefully managed. At the same time 
they should remember that the more precise 
the information given, the more useful it is 
to the head office of tha Account Department. 


@ 
QUESTIONS FOR TREASURY INSPECTIONS. 


Cah. . 


1, What is the amount inthe treasurer's 
bands ? 

2. Are the different kinds of coin kept 
apart ? * 


3. Is there any bag or store of coin in 
the treasury kept apart from the general 
balance ? 


4, Is there anymoney or valuables placed 
in the treasury for safe custody by private 
persons or other departments ? 

5. Does the amount of cash in the trea- 
sury, including currency notes, agree with 
the balance as shown in the daily balance 
sheet ? 

6. Does the treasurer’s daily balance sheet 
show correctly its distribution between 
treasure under single and under joint locks ? 
` 7. Has each chest a memorandum of its 
contents altered and initialled by the treasury 
officer when money is put in or taken oat? 

8. Is small silver readily obtainable on 
application ? 

9. Do officers in charge of sub-divisional 
treasuries send a monthly certificate of 
personal verification of their balances ? 


10. Are the balances at such sub-treaur- 
jes verified during theetours of district and 
inspecting officers ? 

“11. Are requisitions for copper coin ever 
received from sub-divisious ; and, if so, are 
they promptly answered ? 


12. ‘Is the supply of copper at each 


_ gub-divieion ample to meet all demands ? 


e 18. Ig Government copper coin freely 


. taken without limit of amount ? 


14.¢ Is it freely issued to all applicants 
seeking it in.exclinnge for silver or. in pay- 
ment of claime sgniust Goverument ?. 


obeyed ?° 


Currency. 


15. <Are notes of foreign circles freely 
tnken when tendered in payment of Govern- 
ment demands ? 

16. Is the placard in English and the 
vernacular (touching enecashment of notes) 
exhibited in a conspicuous place, when the 
balances allow such encashment ? 

17.» Are currency notes of the home 
circle arranged in bundles according to their 
denominations ?- 

18. Are they placed in order of receipt ? 

19. re they regularly reissued in the 
order of theis teceipt ? 

20. Is the prohibition to demand the 
name of the payer or receiver of notes, 

21. «Is the note register punctually kept 
up ? e 

22. Is it in English or the vernacular ? 

e28. Does it separate the different deno- 
minations of notes ? 

24, Doesit separate notes of the home 
circle from those of foreign circles ? 

25. Are the notes of foreign circles kept 
apart, but in bundles and with care in 
arrangement, similar to that observed for 
home notes ? 

26. Are they ever reissued without 
special application from the person receiving 
them ? 


Stamps. 


27. Is the key of the store of stamps 
kept in the actual custody of treasury 
officers ? 

28. Is the store account of stamps kept 
regularly up to date ? 

29. What stock is left with the treasurer 
or official stamp vendor ? 

80. When was stock last actually taken ? 

31. By whom? 

32. Was it found to agree with the 
balances in the register ? a 


Excise Opium., ae 


33. Is the key of the store of 8pium 
kept in the actual custody of treys@ry 
officers ? 


84. Is the store account of opium kept 
regularly up to. dase ? 

35. What stock is left with the treasurer 
or opium vendor ? 

86. When was stock last actually taken ? 

87. By whom P’ 

38. Was it found to agree with the 
balances in the register ? 

d 


¿a 
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Bill Forms. 


39. Where are spare stores of bill forms 
kept? 

40. Under whose key ? 

41. Are the books of forms reqnired for 
the day’s use, issued in the morning ? 

42. And are they checked by the treasury 
officer on return in the evening ? 

43. Are issue registers ruled, paged, and 
initialled by the treasury officer betoro the 
year begins ? 

44, Are the counterfoils of bills issued 
initialled by the treasurysofficey ? 

45. Do they agree with gutries in the 
issue register, on the experience of a few 
taken atrandom ? 

46. Are the issues of duplicates ‘noted in 
the issue register ? 

Note.—That the c 
bills will make it easy 
rule in this matter. 


47, Where are files of original adgices of 
bills drawn on the treasury, kept ? 

48. Are those from ench treasury laid 
together in order of ‘dates ? 

49. Is the check register of bills payable 


nterfoils of dusliente of 
test the observance of 


_ written up daily fiom the advices received ? 


50. Does the treasury officer ever check 
the entries by the original advices ? 

51. When bills are presented for payment, 
are they checked with the check register of 
bills payable. 

52. Are the date and amount of payment 
entered in the check register ? 

58. Is it ‘also marked off in the original 
advice ? 


Money Order Forms. 


54. Where are the spare forms of 
money orders, kept ? 

55. In whose charge ? 

56. Where are advices of money orders 
payable, kept ? 

57, How arranged ? 

58. Who can get uccess to them ? 

59. °Where is the dating stamp ? Are all 


aits movenble, letters and figures forthcoming? 


60. Are funds for money order use kept 

a Ue sepnrate bag still, or are the gross 

ipts and the gross payments carried to the 
cash book daily ? 


Deposits. 
61. Are new receipt registers opened 
every year? 
62. Does the treasury officer initial each 
deposit in the receipt register ? 
63. Does he ever question the admissi- 
hility of a deposit ? 
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64. -Is the order for repayment passed 
without previous reference to the receipt 
register P 

65. Is each repayment entered in the 
receipt register nt the time of payment, and 
initialled by the treasury officer ? 

66. Is there a periodical agreement of the 
balance on Government books at credit of a 
Municipality, and that claimed by the 
Municipality ? 

67. Is a formal acknowledgment of the 
correctness of the ~ Government balance 
periodically passed by the Municipal Com- 
mittee and recorded in the treasury ? 


. Pensions. 


68. Is there a register kept of the per- 
manent orders payable at the treasury ? 

69. Is the file of permanent orders 
complete acegrding to that register ? 

70. Is it accessible to strangers ? To any 
one-but the treasury officer ? 

71, Are the orders in good condition ? 

72. Are all payments noted on them ? 

73. Are any improperly detained, new 
payment of pension havivg been more than 
six months’ due ? 

74. Does the treasury officer regularly 
check the pensioner’s mark with the original 
order before paying him ? 

75. In conse of pensionera permanently 
exempted from personal attendance, is proof 
every year obtained of their continued exist- 
ence (Pension Code, p. 826), and recorded ? 


Public Works Department. 


,16, Is every credit order charged oft on 
due drte, and credited in the Executive 
Evgineer’s pass book ? 

77. Is anything credited in the Public 
Works pass book but the amounts of credit 
orders issued by the Accountunt-General ? 

78. Is the original pass book with the 
Executive Engineer ? 

79. How often does he send it to be 
written up ? 

80. Js the treasury duplicate kept up to 
date? 

81. Is it laid before the treasury officer 
before nuy new cheque is passed for 


payment ? 
Treasury Furniture. 


82. , Are the following kept in the actual 
personal custody of treasury officer ?— e 
One key of treasure room or vault, and 


one key of ench treasure chest. e 
88. Are the other keys in the custody of 
the treasurer ? . © : 
i e 
9 
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84. What is the state of the treasure |and the necountant’s daily balance sheet 


boxes ? 

85. Have those in use Chubbs’ or other 
reliable locks ? 

86. In what condition are the set of 
Minimum weights and test scales ? 

87. Are rupees, supposed to be light, 
tested by those scales before being cut ? 


Establishment. 


88. Are receipts’ taken in a register for 
all pny and allowances issued ? 
- 89. Is n stamped receipt required wher- 
ever the amount exceeds Rs. 20? 

90. Have service books been prepared 
for thg whole establishrent:? 

. 91. Are they kept up to date ? 

92. What security does the vote 
‘give ? 

98. - Where is tlie bond kepta 

94.. When was it last tested ? 

95. Who appoints cash-keepers at sub- 
trensurjes ? 

96. ` And on what security ? 


Miscellaneous. 


97. Is a register kept of Government 
paper on whith interest has been made 
payable at the treasury ? 

98. Isevery payment made on the author- 
ity of a letter of credit noted thereon at the 
time of payment ? 

- 99. Aro printed forms (chalans) available 
readily to persons having to pay money into 
the treasury ? 

100. Is money ever received without one ? 

101. Are payments made before a formal 
order is obtained from the treasury officer ? 

102. Are they at once noted in the cash 
book ? 

103. Are standing orders transgressed by 
the maintenance of a second set of accounts 
in the vernacular ? 

104. Is the Circular file of the account 
office complete ? 

105. Is it accessible ? 

106. Does the treasury officer take pains 
‘to see that important hew Circulars are 
understood ? 

107. Are returns for the account office 
written up day by day ? 

108. What record is kept of the 
Accountant-General’s orders of retrench- 
ment ? 
© 109. In whose custody is it? 
> 110. Is reference made to it before new 
pay is ®sued ? 

‘411. Is the statement of daily cash 
transactions fulk ogreed with-the cash book 


before the establishment leaves office each 
evening ? 

112. Does the treasury officer see that 
the cash balance shown against ench sub- 
divisional treasure chest agrees with that 
admitted by the sub-divisional officer on the 
last returns embodied ? 

118. Are the office registers and records 
in good order ? 

114. Are-* remittances acknowledged 
promptly, that is, on the day of arrival, as 
well as afterwards when the outturn is 
reported ? 

115. Doeg the Collector personally consi- 
der the three months’ estimate sent to the 
Accountant-General ? 

116. Are all references 
Accountant-General answered ; 
many are in balance ? 

117. Are proper precautions taken that 
every letter received is brought under the- 
personal notice of the treasury officer ? 


from the 
if not, how 


, Adds a condition to the prescribed form of 
puiwaree’s contract. 


No. 6.° 


Tar following should be added ss condi- 
tion 6 to Form A annexed to Circular Order 
No. 8 of December 187+, and the present 
conditions * 6 o 11” ghould be numbered 
“7 to 12” :-— ; 


“6. I bind myself to perform the duties 
of putwaree as required by law. (Note.— 
This will beadded only where such an arrange- 
ment ig mude, otherwise it will be omit- 
ted.)’” 


A. Money, Esq., C.B, < 


S 


mi 


Duties of Collectors where unstamped or insuffi- 
Hie stamped documents are produced aii 
m 


No. 6. 


THe followin 
Order, No, 286 


extracts from Government 
, dated 4th December 1876, 
8 2 


$ 
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containing the views of the Lieutenant- 
Governor with regard to the duties 
of District Collectors in cases ım which 
unstamped or insufficiently stamped docu- 
ments are produced before them, under 
circumstances sufficient to satisfy them that 
there was an intention of evading the law, 
are circulated for the ifformation and 
guidance of the officers concerned ; and the 
Member-in-charge directs that until further 
order reports be submitted to gh Boatd of 
eich case of prosecution for évasion of the 
stamp laws :— P: 

“2. Under Section 43° of Act KVIN 
“of 1869, it is necessary that all prosecutions 
“under the Act should be instituted and 
“ conducted by the Collector or other authoriz- 
“ed officer, and it is essential y a prosecution 
“under Section 29 that the CoNMector 
“should be satisfied ®that the particular 
“instrument, in respect of which a prose- 
“ cution is to take place, was executed on 
“ unstamped, or insufficiently stamped, faper 
“with the intention of evading payment of 
“ the proper stamp duty.” 


“3. But, when the Collector bas satis- 
“ fled himself upon this point, the Lieutenant- 
“ Governor is advised that it is not necessary 
“that any fraudulent intention should be 
“ proved before the Court in which the 
“offender is prosecuted. The offence is 
“complete when the particular terms of 
“Section 29, creating such offence, have 
“heen contravened, and it is no defence 
‘to the prosecution to plead that the person 
“charged had no intention of evading the 
“law. It appeara to have been the intention 
“of the Legislature to make the qdestion 
“of intention one exclusively for the deter- 
“ mination of the Collector, und the Criminal 
‘t Court is bound tp convict upon the mere 
“proof of the facts ; i.e. on the prodaction 
“of the unstamped or under-stamped docu- 
“ment, and evidence that it was executed, 
“ &e., by ghe accused person.” 


* * * # * 


«<5. The Lieutenant-Governor believes 
“ that Collectors have been deterred from put- 
“tity the law into active operation by the 
“supposed difficulty of adducing such evi- 
“dence of fraudulent intention as would 


“satisfy the Criminal Court. It is clear 
“ that cases will frequently oceur in which 
“a Collector may feel no moral doubt that 
“on evasion of the law was intended, but 
“in which direct evidence upon the question 
“of intention might not be fortheoming. In 
‘sguch cases, I am to say, the Collector, 
“if satisfied upon reasonable grounds of 
“belief and probability that there was an 
“intention of evading the law, should prose- 
“ gute the offender in the Criminal Court.” 
“6. The almost stationary state of the 
“General Stamp Revenue, contrasting as it 
“ does so remarkably with the rapid increaso 
“of receipts from Court Fees Stampa, shows 
“the necessity of measures being taken to 
‘enforce the more general observance of 
“the law. Į am therefore directed to request 
“thate the Member-in-charge will issue n 
“ Circular to Digtrict Collectors, pointing out 
“to them that, in cases in which unstamped 
“or under-stuamped documents come under 
“their notice, under circumstances which 
“are sufficient to satisly them that there 
“was an intention of evading the law, it 
“is their duty to prosecute the offenders 
“in a Criminal Court, and that the Govern- 
“ment is advised that in such cases it is not 
“necessary that any evidence to prove the 
“fraudulent intention should be offered by 
“the prosecution, As it is believed that 
“the. law has not hitherto been strictly en- 
“forced, it is the wish of the Government 
“that care and circumspection should be 
“used in instituting these prosecutions : but 
“the Lieutenant-Governor believes that, if 
“a few cases were pfosecuted in every dis- 
“trict, and convictions were obtained, the 
“obligations imposed by the law would be 
“brought forcibly to the notice of all classes 
“of the community, and a considerable in- 
“crease of the stamp revenue would be the 
“result. In these prosecutions, which 
“would be instituted by way rather of warn- 
“ing than of punishment, it would not be 
“ necessary for the Collector to press for the 
“infliction of severe penalties. The result 
“of the prosecutions “which may be insti- 
“ tuted under these orders should be reported 
“to Government, in order that it may be 
“ascertained whether any modification of 
“the existing law is necessary or desirable.” 


r 
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Hox’sLe V. H. Scuarom, C.S.I. 


` 





Annual Bills of Record-room Contingencies 
superseded by detailed monthly bille. 


No. 1. 


District Officers are informed that annual |. 


bills of record-room contingencies, wherever 
such bills have hitherto been submitted to 
Commissioners, will be discontinued, their 
place being supplied by the detailed monthly 
bills prescribed by the Accountant-General’s 
Cir@ular No. 337, dated 2nd August 1875. 
This does not, however, in any way affect 


the submission by local officers® of qunual. 


estimates of requirements. from the record 
grant and statements of exfenditure there- 
fiom required by clauses 1A nnd 1p, section 
VIL p. 211 of the Board’s Rules. These 
will continue t® be submitted as heretofore. 





Surehes of Farmers—Property in Bengal. 


No. 2. 


A oase has been brought to the notice of 
the Board in which the property of the 
surety of a farmer, who had defaulted in the 
payment of revenue, was found to be sitnated 
in the North-Western Provinces, and, there- 
fore, beyond the power of the Revenue 
Authorities to attach under Act VII (B o.) 
of 1868. ‘The Member in charge desires to 
warn Collectors to mako ceitnin that the 
sureties, of farmers possess sufficient proper- 
ty within the jurisdiction of the Lieutenant- 
Governor of Bengal to make good the 
amount for which they undertake to become 
responsible. 





A. Money, Esq., C.B. 





Board's Rule 8, Section T, as to issue of stamps 
after the 27tPof the month. 


No. 3. 


As the working of rule 8, section I, page 
304 of the Board’s Rules is attended with 
some inconvenience to the public, the follow- 
ing rule is to be substituted for it :— 

ə 8. The issue of stamps from sub-division- 
al treasufies after the 27th of a month is not 
* now prohibited, but ull transactions as to 
s stamps from the 28th to the 31st should be 
credited in thg District Treasury Accounts 


e 
as transactions of the ensuing month, except 
in March, when the same procedure is to be 
adopted in regard to stamps after the 27th, 
as is followed in regard to other transactions. 





A certificate of payment of the Haat beat 
of a tenure sold under Regulation VIII of 
1819 not liable to be stamped as a conveyance. 


. No. 4. 


Irt’ has eheen the practice in some districts 
to treat certificates, which are issued. 
under the provision of Section 15, Regu- 
Intton CVITI of ° 1819, of the payment of 
the purcifase-money of tenure sold under * 
that Regulation, as deeds of conveyance, and 
to reqhire them to be stamped accordingly, 
but the legaligy of this practice having beer 
called‘in question, the Advocate-General was 
consulted on the subgect, and has expressed 
nn opinion that the practice is irregular. 
dn nceordance with the order of the Member- 
in-chtrge that opinion is now circulated 
for the information aud guidance of District 
Officers in respect to the mode of treatment 
of such certificates in future. 

“A Putni is a lease within the meaning 
of the General Stamp Act, 1869 [see 
schedule 1, art. 19, clause (e) |, anda lease 
is not a conveyance within the meaning of 
the same Act (seo definition of conveyance, 
section 3, clause 11).” 

c With reference tothe stamp which is 
to be affixed ona Putni, provision is made 
in schedule 1, art. 19, clause (e), but no 
specific provision appears to be made in the 
General Stamp Act, 1869, for the transfer ~ 
or assignment of n lease. The definition of 
a lease, as given by the General Stump 
Act, 1869, does not, in my opinion, cover 
the tranefer òr nssigument of a lease, but 
even if it be supposed ‘to extend to a 
transfer or assignment of a lense, it is 
obvious that the operntion of that section 
cannot be made to include a mere certificale 
of payment. It is to be noted tha? although 
provision is made in the General cue 
Act for an assignment of an interest secure 
by a bond or mortgage deed (see schédule Ł, 
art. 13), and also for a surrender ff a 
lease, see schedule 1, art. 20, none has been 
made for a transfer or assignment of a 
lease.” 

“Under the above circumstances I am of 
opinion that a certificate of pnyment of the 
purchase-money, which is evidence of the 
transfer of the Putnidar’s interest to the 
purchaser, is not liable to be stamped as a 
conveyance.” 

+ ' b 
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Non-Judicial Stamps. 


No. 5. 


Wir reference to the instructions con- 
tained in the Board’s Circular Order No. 5, 
of September 1872, it should be noted 
that the following descriptions of stamps are 
to be included under the head *“ Non- 
Judicial” in the periodical stamp returns : 

Stamped tender forms of the Public Works 
Department. : ° 

Special adhesive stamps. 


e ` @ i 
District Superintendents of Poljoe— Excise 
Duties. i 
No. 6. 


Wrrm reference to part. 14 of the 
Government Resolution, dated 9th November 
1875, on the Board’s Pxcise Administration 
Report for 1874-75, the District and Divi- 
sional Officers are requested to notjce ih 
their respective Annual Excise Reports 
the names of the District Superintendents 
of Police who may distinguish themselves 
by taking special interest, or the contrary, 
in the excise branch of their duties. 


_ FEBRUARY, 1876, 





Hon’siz V. H. Sonanon, C.S.I. 





Adds a clause (4) to Board's Rules Ch. VIII s. 9. 


No. 1. 


Taer following is added as clause 4, section 
IX, chapter VIII (page 154) of the Board’s 
Rules :— š 

4. The foregoing rules, 1 to 3, relate to 
the settlement or re-settlement of individual 
estates or parts of estates. But settlements 
of whole districts or pergunnahs, or other 
sub-divigions of districts, should be made and 

Apeagements taken, subject to the confirma- 
tion of the Government of India, to which, 
through the Government of Bengal, the pro- 
ceetgngs will be reported in due course for 
such confirmation. 





Substitutes Rules 3 to 10 for clauses 3 to 5, sec- 
tion V1, Chapter IIL, of the Board's Rules. 
` 


No. 2. 


Tax following rules, 3 to 10, are substi- 
tuted for clauses 8 to 5, section VI, chapter 


‘i 4 


HI, of the Board’s Rules, the present clauses 
6 to 10 being numbered 11 to 15— 

8. These rules shall also be applicable to 
all snits connected with the estates of wards 
of Court, or with other estates, the property 
of individuals, in charge of, the revenue 
authorities, subject to the reservations and 
explanations contained in paragraphs 4 to 10 
following. 

4, Under section 72, Act IV (B.0.) of 
1870, every suit (except suits in the High 
Court) brought on behalf of a ward, must 
be authorized by some order of the Court in 
charge of auch ward, and the fact of this 
authorization must be cited in the plaint. 
Care must be taken ‘that this sanction is 
applied for in good time, that no cases*may 
be unnecessarily barred by limitation. 

5.. In“the case of ordinary suits under 
the Rent Law, not involvipg any points of 
intricacy or legal difficulty, it will be enough 
for the manager to submit through the Col- 
lector, for the formal sanction of the Court 
of Wards, a monthly statemeft of suits which 
it is proposed to institute. This statement 
will set forth :-- 

(1)—The defendant's name and status 
( whother tenure-holder or ryot, &c.) 

(2)—The nature of the claim. 

(3)—The period embraced in the claim. 

(4}—The amount of the claim. 

(5)—Any general or special remarks as to 
the nature and ground of the suits necessary, 
to enable the Oollector and the Court of 
Wards to judge of their propriety. 

6. It will not be necessary for the Collec- 
tor or Court of Wards to refer cases of the 
kind described in the last preceding rule to the 
Legal Remembrancer. But all other cases 
involving important principles or points of 
difficulty, and all suits for enhancement of 
rent, must be treated under the ordinary rules 
for the conduct of Government suits, and the 
pleadings will invariably be referred through 
the Court of Wards for the opinion of the 
Legal Remembrancer. 

7. In the appointment of an associate 
pleader for wards’ cases, the Collector need 
not obtain the sanction of the Commissioner, 
but shall consult the manager. Instead of 
the mere authority to appear, given to the 
Government Pleader under section 15, the 
Collector, or where there is 2 manager, the 
mannger, shall, in cases connected with a 
ward’s estate, execute a power of attorneye 
on a stamp paper of the proper valife. Clause | 
TX, section 4 of the present chaptes shall 
not be held applicable to the case of disburse- e 
ments on account of claims ggainst ward's 


8—o 
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estates, which may be compromised, the Com- 
missioner being competent to sanctiou such 
disbursements on his own authority, under 
provisions of section 49, Act IV (B.c.) of 
1870. 

8. Under. section 69 of the Act, the ward 
must (except in suits before the High Court) 
Bue or be sued in his own name, desoribing 
himself, or being described, as a ward of 
Court ; and, as a rule, the manager must be 
named as next friend. Accordingly, the 
following form should be adopted in plaints 
on behalf of a ward of Court— 

“ A B, ward of the 
Wards, inhabitant of , by C D, 
inhabitant of hg manager of the 
estate of the said ward of Court, sues 
E F, &¢.” 

9.. Similarly, i in oases where the ward is 
defendant, the answer should hp iu the follow- 
ing form -— 

«A B, inhabitant of j 
sues C D, inhabitant of ; 
ward of the Court of Wards, 
of whom Æ F, inhabitant of 
the manager of the estate of the said ward, 
is next friend, or guardian.” 

10. In regard to any suit which may have 
been instituted against or on the part of any 
ward of the Court, before the estate of the 
ward whom it concerns was brought under 
the Court’s control, and which has conse- 
quently been instituted against or in the name 
of some manager, naib, or gomashta other 
than the manager appointed by the Court, 
the Collector shall cause an application to be 
made to the Court in which the suitis pend- 
ing to cause the nameof the manager appoint- 
ed by the Court of Wards, or that of some 
other person, as provided in section 69 of 
Act IV (s.0.) of 1870, to be substituted for 
that of such manager, naib, or gomashta, as 
next friend or guardiun of the ward in suit. 


‘Court of 





A. Money, Ese., C.B. 
Return of surrendered Rowannahs. 
No. 3. 


Tue officers in charge of the districts 
mentioned in the mar- 


Chi ; gin are requested to 
Backorgunge. take particular care 

that rowannahs sgur- 
24-Bergunnahi rendered from the 
Midnapore. commencementof this 
Cuttack: year, under section 
ooree. 22 of the Salt Act 
PTO aa (Act VII of 1864), 
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and Salt Rule 85, are not alléwed to accumu- 
late in their offices,-or at the police-stations. 
All such rowannahs should, in future, be 
returned to this office precisely on the first 
open day of each week, arranged in the 
order of their numbers, and entered in a 
list. Should there be no rowannahs to send 
at the beginning of any week, intimation to 
that effect must be given to this office in the 
course of the week. 

It iv ab requested that all surrendered 
rowannahs of the previous year may be sent . 
at once to this office. 

Thes@instructions of course do not apply 
to rowannfths isaued by the Collectors of 
Cuttack, Pooree, Balasore and Chittagong. 
Of these, an account is kept in the district 


offices. ` á 


The Responsibility of “Sheristadars as regards 
Stamp Frauds. 


No. 4. 


Tue attention of Divisional ,and District 
Officers is drawn to the following instances 
of stamp frauds which recently came before 
the Member-in-charge’s notice. 

2. It was the practice in the District 
Office in which the frauds were committed 
for the parties requiring copies of documents 
to affix the requisite udhesive stamp to the 
blank sheets of paper, which, under the rules 
in force, all applicants for copies are required 
to provide at their own cost for the purpose 
of the copy being written thereon. One set 
of the frauds to which attention is drawn 
was committed in respect of the stamps so 
affixed by removing them from the plain 
paper and by filling up the hole which the 
punch had made by a cireular piece punched 
out of another stamp and picked up some- 
where abont the Collector’s Office. 

8. Again, in the game ofice, there were 
Court processes found among the records on 
which no Court Fee Stamps or &tamps of 
too low value had been affixed, althongh th 
processes had actually issued, and the requi- 
site stamps had been supplied to the Nazir’s 
Department, or the full money value pai in 
on the understanding that the Nazir would 
affix the proper stamp. 

4. The Member-in-charge observes that 
the firat kind of fraud would have been 
effectually prevented had the punched piece 
been destroyed, os laid down in section 80 of 
Act VII of 1870, and in Board’s Circular 
Oider No. 4 of February 1874, while the 
second kind of fraud would not have aé all 
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occurred if the provisions of section 25 of 
the Act had been followed. The sheristadar 
of the Collectorate where the fraud was com- 
mitted was much to blame for neglecting to 
perform carefully and intejligently the duty 
eutrusted to him of inspecting documents as 
prescribed by Board’s Circular Order No. 3 
of October 1873, and the Member-in-charge, 
considering this as one of the cases in which 
the public interests require thgt laxity of 
‘coutiol on the part of an officidl in the posi- 
` tion of a sheristadar ‘should not pass without 
such punishment as may serve ag a eming 
to others, has made the following recom- 
mendation to Government :— : 

“The Member-in-charge has attantively 
“ considered all that the Collector urges in 
“the Sheristadar’s favor. The character 
“given is a very high one, and coming from 
“an officer of experience and ability carries 
“ great weight. A. long course of excellent 
€ service like the Sheristadar’s entitles him 
“ on the present occasion to indulgent con- 
“sideration. While entirely recognizing this 
“fact, Mr. Money feels himself called upon 
“at the same time to uphold the principle 
“that the native liead of the office is responsi- 
“ble for the general working of every depart- 
“ment on the vernacular side of the office. 
“ But for his antecedente, which plead strong- 
“ly tn his favor, and but for the fact that 
“ultimately the discovery of ttie frauds was 
“due to the Sheristadar, the Member-in- 
“charge would have recommended the pass- 
“ing af a severe order’ on him in the present 
“case. As it is, Mr. Money recommends 
“that his pay be reduced by one-fourth for 
& the next two months.” 

5. The officers implicated in the fraud 
were the Nazir and the Naib Nazir, and they 
have each been sentenced to six years’ im- 
prisonment, the latter with hard labor. 

6. In communicating the above facts, the 
Member-in-charge takes this opportunity of 
requestiag District Officers to impress on 
their sheristadars their responsibility as 
Pointed out in this case. 


e Ee 
n Monsig V. H. Scmarom, C.S.I. 
Erratum. 


For “ February 1867,” read “ February 1876,” 
in ihe last issue of Circulars. 





Chapter XII. Addendum—“ Revenue Agents.” 


No. 5. 
Tue following should be added to clause 7, 


m 


section IV, chapter XII of the Bonrd’s 
Rules :—Against heading D, “ Acts VIII 
(B.0.) of 1869, VIII of 1859, and XXIII of 
1861 ;” and after heading F,, “G. General, 
Acts XX of 1865 and 1V of 1876.” 

2. After the words “Revenue Agents,” 
in the heading of section V of the same 


, chapter, add the words “practising in 


revenue courts and offices.” 


Copying and Searching fees do not interfere with 


Court fees. 
“No. 6. * 
Drsrri Officers are informed that 
Boawl’s Circular No. 1 of September 1875, 


regulating fegs for copying and search, does 
not in any way interfere with the realisation 
of Court fees, where these gre also required 
by law, vide paragraphs 15 gnd 16 of that 
Circular. Court fees are, under Schedule I, 
clause 9 of the Court Fees’ Act (VII of 
1870), required upon copies of maps taken 
out of any revenue court or office. In calcu- 
lating the Court fees on copies of Thakbust 
and-Khusrah maps, the same mode of calcu- 
lation may be adopted as is prescribed in 
paragraph 21-of the Circular for ascertain- 
ing the copying fees. 





A. Money, Esq., C.B. 





General power of attorney to be produced on every 
occasion on which any of several persons acts 
under it. 


No. 7. . 


Ir has been brought to the notice of the 
Board that a practice prevails in parts of 
Bengal under which a single general power 
of attorney is used to authorize several per- 
sons living in different zillahs, and having 
distinct occupations, to act for the person 
who executes the power. In order to dis- 
courage this practice as much as possible, 
thè Board think it 1ight to remind District 
Officers that it is their duty to require on 
each occasion the production of tke genera 
power by virtue of which any act is to bee 


performed before them. ° . 


Ea 
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A. Monty, Esq., C.B. 


New Table of Rates of Discount on Sales of Stamps. 


No. 1. 
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dnterportal steumers “exempled Jrom ule 6, 
Sec. V, Chapter V. 


No. 2. 


Interportal sea-going | steamers having 
been exempted by Government from the 
operation of Rule 6, Section Ve Chapter V, 
page 58 of the Board’s Rules, the words 
“or interport” should be omitted fom line 2 
of that rule, and also from the heading 
and para. 1 of Form 4 at page 84 of the 


same Rules. ud 


Additional rules for sale and use of Court Fee 
Stamps. 


No. 3. 


In connection with the measures which 
are necessary for the prevention of the frau- 
dulent use or abstraction of Adhesive Court 
Fees Stamps, the Member in charge has 
thought fit to prescribe the following in- 
structions for the guidance of all Divisional 


and District Officers :— 


(a.) No ministerial officer, who is not 
specially authorized to do so, shall sell 
stampa to, or buy stamps for, or receive 
money on account of the purchase of stamps 
from, any person whatever. Any one in- 


fYweing this rule will be liable to dismissal. 


? 


(b.) It will be the duty of the record- 
keeper, on receiving records from a mobarir, 
to ascertain whether all the papers in the 
records which require stamps are properly 


stamped, and whether any of the stamps 
‘ 
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show signs of huving been tampered with, 
and immediately to report any deficiency to 


his superior officer. 


(c.) The mohurir in charge will be res- 
ponsible for the value of all stamps taken 
from any record in his charge, and no 
excuse as to absence of knowledge should be 


listened to. 


2. It is suggested that District Officers, 
in their mepiaetial capacity, shoul apply 
similar erulea to the above to those of their 
subsrdinates, police officers and the like, 
who may not be subject to the Board’s 


control. a 





Hon’sue V. H. Scuatca, C.S.L 


Return No. VI-B to be submitted in future to 
Legal Remembrancer. 


No. 4. 


Ir is hereby notified for general informa- 
tion that from the Ist April 1876 (the 
commencement of the next financial year) 
the Board of Revenue will cease to have the 
control of the business connected with civil 
suits. The Legal, Remembrancer will from 
that date act directly under the orders of the 
Government of Bengul. Board’s 
No. VI-B will in future be submitted to the 


Legal Remembrancer, and not to the Board. 


Return 
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A. Monzy, Esq., C.B, 


ed 


Corrections in form of License for vend of 


Stamps. 


No. 5. 


Disteiort Officers are requested to make 
the following corrections in the form of 
license (Board’s Miscellaneous Form No. 
164) for the vend of stamps under Act 
e XVIII of 1869. 


Condition 2, line 2.—Insert the words “in 
j e 
the language of the district” between the 
words “and” and “the.” In line 1 omit 
© 


the word “ bi-color.” 





APRIL 1876. 





~~ 


A. Money, Esq., C.B. 


Cee EE ened 


Atraffee Rowannahs, Chailans and Boat-notes 
not to be seni to Board's Office. 


No.1.. 


Circular No. 8 of 


In connection with 

oF ebruary last, some Collectors have sent to 
this office a large number of atraffee rowan- 

nahs and challans. As @traffee rowannahs 

are not granted by the Board, and us they 

are required to be examined and registered 

in the Collector’s office under Rules 9 to 17 

at pages 13 and 14 of the Salt Manual, 

they shouldbe retained by the Collector. 

pie return of challans and boat-notes is algo 


unnecessary, © 
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Certificates of Purchase-money of a Tenure are 
not Conveyances and should not be stamped.— 
C. O. No. 4, of January 1876, cancelled. 


No. 2. 


Ir has been tht practice in some districts 
to tient. certificates, which are issued under 
the provigions® of section 15, Regulation 
VIII of 1819, of thp payment of the pur- 
cliase-money -of a tenure sold under that 
Regulation, as deeds of conveyunce, and to 
require them tg be stamped accordingly. 
The Advocate-Genery] and the Legal 
Remembrancer are both of opinion that these + 
certificates of payment ore not conveyances, 
and the Member in charge agrees with them. 
Such certificates should not therefore be 


stamped in future. 


2. The Board’s Circular Order No, 4, of 
January 1876, is hereby cancelled. 


atm, 


A Mukhtarnama filed by Revenue Agent only 
entitles him io plead, and not to take away valu- 
able Documents, Qc. 
needed for these functions. 


special powers being 


No. 3. 


Tux question has recently been considered 


whether a mukhtarnama stamped * under 


heading 10, Schedule II of the Court Fees™ 


Act, VII of 1870, and filed by a Revenyo 
Agent under Act XX of 1865 in any oue 
case before a Revenue Court, can’ be made 
to cover such acts as tuking away valuable 
documents from an office, or drawing money 
from the treasury, or executing agreements 


with Government, or whether it is necessary 
` ' 
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that for such purposes a special power of 
attorney under heading J8 of Schedule II of 
Act XVIII of 1869 


and with reference thereto, the Member in 


should be produced ; 


charge is advised that a revenue agent can- 
not, under a mukhtarnama stamped as afore- 
said, be considered empowered+to perform 
sany of the abovemeutioned acts, none of 
them being contemplated fo a mukfitarnama 
mentioned in Schedule II of the Court Fees 


Act. A pleader can only appear, plead, and 


e 
act, and a revenue agent can only prattise as’ 


o 
a revenue agent before the Board of Reve- 


nue, and in any office subordinate theret®. . 


Unless, therefore, the mukhtarnama is 
stamped with the sum specified in Schedule 
L of Act XVII of 1869, either as a special 
or general power, and such power expressly 
authorizes the taking away of valuable docu- 
ments from an office, or the drawing of 
money from a treasury, or the executing of 


agreements, the revenue agent can do no 


more than conduct the case. 


2. It is requested that Divisional and 
District Officers will note the foregoing 


ruling for their information and guidance. 


Securtfies taken from Officers entrusted with 
X public money. 
No. 4. 
Tae following Resolution of the Govern- 
ment of Bengal on the subject of the secu- 
rities to be taken from officers entrusted with 


Government money, is published for the 
£ 
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information and guidance of all Divisional 


aud District Officers :— 


Caleutta, the 15th March 1876. 


Resolution by the Government of Bengal, 


Financial Department. 


Brap— 

The Resolution of this Government in 
the General Department, dated the 
22nd April 1869, directing thg peri. 
odical scrutiny of the securities taken 

> from officers of Government in posi- 


tions of trust. 


A letter from the Commissioner of 
Orissa, No. 384, dued the 2lst April 
1875, recommending that security 
should be taken from all subordinates 
who are in any way entrusted with 


the disbursement of publio money. 


Circular No. 15, dated the 1st June 
1875, calling for the opinions of Com- 
missioners of Divisions upon the 


above proposal. 


The replies of the several Commission- 
ers, and a letter on the same subject, 
No. 78A, dated the llth Febiunry 
1876, from the Secretary to the 

Board of Revenue in the Land 


Revenue Department. 


The attention of the Lieutenant-Governor 
was diawn to this question by the discovery, 


in Maich 1875, of a series of enbezzlements 


committed in the «flice of the Magistrate 


and Collector of Balasore. The ministerink 
e 


officers implicated in these embezzlements® 


were the head cluk of Me Road Cess 
e 


l4 


~ 


Revenye 


Local-fund 


Neither of these officers had given any 


Department and the clerk. 


security. 


2. The Commissioner of Orissa, in sub- 
mitting his report on the case, urged that 
experience had shown the necessity of 
demanding substantial security from all 
officers entrusted with the expenditure of 
Government or local funds. The great 


mnjortty of the Divisional Commissioners, 


who were consulted, have concurred in this 


opinion, and it ig also Pupporten by the 
Member in charge of the Land Revenue 
Department of the Board. 


3. It appear on inqniry that, by the 
existing practice, security is taken from some 
officers on both the Revenue and the Judicial 
side ; but duties involving the custody and 
payment of money lave much increased 
during the last few years, and it does not 
seem ever to have been laid down as a general 
principle that all ministerial officers . to 
whom Government money is entrusted shall 
be required to give security for the due ful- 
filment of the, trust. The consequence has 
been, as represented by the Magistrate of 
Balasore, that the expenditure of public 
money is sometimes left in the hands of 
ministerial officials who have neither given 
security nor have suflicient appliances for the 


custody of cash. 
4. The 


egard to these circumstances and other 
e 


Lieutenant-Governor, having 

eognate circumstances which have come to 
e 

his notice at different times, is of opinion 


that the time h& come for a revision of the 
[ 
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orders upon this mitet and he is prepared 
to accept the general principle that minis- 
terial officers whose duties require that public 
money (whether strictly Government, money 
or local or municipal funds) should pass 
through their hands, should be required to 
furnisli secarjty to the amount of 10 per 
cent. in excess of the highest sum which is ° 
likely tPbe in theft custody at one time. It 
is observed, SER that some of the Com- 
missioners have proposed to extend the rule 
to officers of the department of account, 
and the Lieutenant-Governor does not see 
tMat there is any necessity for this. Nor 
does it appear necessary to apply the prin- 
ciple to those officers who are merely 
entrusted with the expenditure of a fixed 
permanent advance, as the situation of such 
officers may be considered to be a sufficient 
security for such small disbursements. 

5. All heads of departments are accord- 
ingly directed to draw up lists of their sub- 
ordinates who should be required to give 
security under this rule, with the amount of 
security to be given in each case, and to sub- 
mit the lists for the approval of the Govern- 
ment. Revenue officers should submit the 
lists through the Commissioner and the 
Bond of Revenue, and Magistrates through 
the Commissioner of the Division. mn 
drawing up the lists, it should carefully be 
considered whether it may not be possible to 
concentrate, in the hands of a smaller num- 
ber of officers than at present, the duties 
which involve actual dealings with public 


money, so as to limit, as far as possible, the 


necessity for giving securily. 
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6. It is to be understood that these orders 
are not intended to apply to any officers 
who give security under the present rules. 
Such security will be given in the eame 
manner, aud to the same extent, as before ; 
bat it will be open to any} District Officer 
who may be of opinion that the security 

„given by any of his subordinutes is manifestly 
Insufficient to recommend that the amount 
of such security should We raiped., In the 
case of such poddars ns are appeinted on the 
responsibility of district or sub-divisional 
treasurers, no separate security . need be 
tnken, but the security bond*of the treasurer 
should be worded so a® to cover any possible 
defalcation by his subordinates. 

7. In determining the natures of the 
security to be given, the Lieutenant. Governor 
desires to maintain the principle accepted 
by Government in this office letter No. 2691, 
dated the Ist August 1872, to the address of 
the Secretary to the Board of Revenue in 
the Land Revenue Department. Security 
in the form of a deposit of cash or promis- 
sory notes in preference to the pledge of 
landed property should therefore not be 
insisted on in cases in which the adoption of 
such a rule would operate hardly upon 
ministerial officers drawing small salaries. 


MAY, 1876. 


ee eT 


Hon’sie V. H. Scuarog, C.S.I. 


eee 


@Mevised Rules relating to the “Fund for the 
Imfrovcement of Government and certain tem- 
pyarily settled Estates.” 





‘No. 1. 


Ir has beeome necessary, for several 
reasons, to revise the Circular Order No. 2 
of December, 1874, on the subject of the 
“Fund for the improvement of Government 
and certain ‘empoiarily settled estates,” 


2. In the first place, the inclusion in the 
forms therewith prescribed of recoveries 
and payments of rond cess in respect of 
estates of which Government is not the 
holder, was an error. In such estates pay- 
meuts and recoveries will be made by the 
proprietors in exactly the same way as in 
estates the property of private persons which 


do not contribute to the Fund. In the 


revised circular such items have been 
excluded. 
8. Secondly, -Government has agcepted 


the propoeal of the Board that the calcula- 
tion of the normal mode of distribution of 
the assets of the Fund shnuld not be made 
to depend on road cess considerations, but 
should be n simple matter of arithmetic, one- 
half being contributed to rads, one-third to 
primary education, and one-sixth to miscel- 
laneons improvements. This will necessitate 
a revision of the order for the calculation of 
rond cess on Government estates. Orders 
will issue accordingly in the Road Cess 
Department. 

4. Thirdly, the Government of India hag 
decided that the sums allowed to be credited 
to the Fund shall never appear among impe- 
rial receipts,, but shall be credited direct. 
‘This involves a radical change in the form 
of the estimates and the mode of treating 
the assets of the Fund. These are now to 


t be calculated in the manner shewn in Rules 


3 and 6, 


5. As soon as the amount allotted to 
Primary Education has been ascertained by 
the Collector undet Rule 8, he will, under 
Rule 10, trausfer it in one sum to tie credit 
of the Magistrate, who will draw against it 
as required, As it will not be necessary 
for the Bourd to 
check the items of 
expenditure, * the 
Collector need take no further actien than 
to see that the credit is not exceeded. R 


6. The Member in chare® hns taken the 
6—D e 


* Vids Rule 15. 
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opportunity to embody the ordera of Govern- | case of the Western Daonrs one-seventeenth) 


ment as to the constitution of the Fund, and 


instructions on other points on which expe- ' 
‘account of all Government estates or ryot- 


rience has shewn the laying down of rules 
to be necessum y. 

' 7. The Government of India in the 
Financial Department, by orders No. 2668, 
dated 26th August 1875, sanctioned the 
transfer of the actual balance of the old 
Fund for the improvement of Government 
estates to the present Three per cent, Fund, 
but directed that nothing should he credited 
to the old Fund on account of arrears of 
revenue collected in 1874-75. Tive proper 
percentage on such arrears Wag to be credit- 
ed to the new Fund. 
to he’reckoned on the actual collections, 


The perceutage was 


whether arrears,” current, or advance. If 
gny had been done contrary to this, it was 
to be set right, 

With reference to these orders tha Member 
in charga has ascertained from the Account- 
ant-General that the balances of the old 
Fund at the close of 1874-75 were credited 
iu his office to the new Fund. If iv any 
disttict these have not hitherto been distri- 
buted with the other 
Fond, this should now be done. 

8. The following rules should be inserted 
as section IV of chapter VII of the Board’s 
Rules; the present clause 8, section III of 
that chapter being removed. Clauses 11 and 
12 of section III should be re-numered 3 and 
A, respectively :— 


assets of the new 


REVISED RULES. 
od 





CHAPTER YII—SEOTION IV. 
ESTATES’ IMPROVEMENT FUND, 
A. 
y Gonstitution of the Fund. 

l. lhe Government of India has sanc- 
fioned the appropriation to local improve- 
‘ments of 3 Per cent. (or in the special 

8 


` 


out of the gross amount of Government 
revenue paid into the publie trensuries on 


wary tracta, and of estates the property 
of private persovs under temporary settle- 
ment, at any date subsequent to the lst 
April +1874. The appropriation is to be 
made by direct credit to a distinct local fund, . 
to be called “ The Estates’ Improvement 
Fund,” and she Bums 80 credited are not to 
appear in the treasmy accounts nt all ns 
items of imperial revenue; that is to ray, the 
net revenue, oP rent of estates subject to 
these rules will, afte deducting the sums 
approprinted to the Estates’? Improvement 
Find, „slone be credited as imperial land 
revenue. It will of course be understood 
that the demand for land revenue on Govern- 
ment estates is not to be affected by this 
subsequent deduction from the collections 
before they are brought to credit in the 
accounts. [Columns will be provided in 
Board’s Returns X aud XLI for the ndjust- 
ment of the collections to meet this order of 
Government. | 

2. In the case of Government estates 
and ryotwary tracts, the appropriation cume 
into effect from the beginning of the financial 
year 1874-75. But in the case of estates 
the property of private individuals, of which 
u temporary sétilement was in force on 
Ist April 1874, the assignment will not be 
made during the currency of the existing 
settlement, but it will tuke effect When the 
lands come under re-settlement after thet, 
date. i ` 

8. The percentage will, in the cage of 
Government estates, be calculated upon the 
whole amount of the-collections that reach 
the Government treasury. No deduction need 
be made on account of expenses of collection 
or other charges subsequently and separately 
disbursed. 


the pay of the collecting agency is'intercepted 


But where the commission or 
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by Ivenl collecting agents in the interior 
of districts, tle percentage is' not to be taken 
on such intercepted collections. Similarly, 
in the case of estates the property of indivi- 
duals, the percentage will be calculated upon 
the whole amount of land*revenue paid into 
the treasury. . 
- B. >- i ‘ 
| Procedure for ascertaining the total Assets 
of the Fund. 


4, The Collector will annually. enki a 
list in the towjih department of his office, in 
which shall be shewn separately ench estate 


or tract linble to contribute to the Fund, and. 


also the following parficulars r regarding it:— 


(1.) Its gross aunual demand of revenue | 


or rent, e. 

(2.) Any deductions which the mofussil 
collecting agency is authorised to make before 
paying the collections over to the treasury. 

(3.) The balance which should annually 
reach the treasury after such deduction. 

(4.) The amount payable to the Estates’ 
Improvement Fund. ; 

Whenever an estate or tract bécomes,’ in 
the course of nny year, liable to contribute 
under the Goverument orders, it must at 
once be added to the list. | 

5. In Government estates and ryotwary 
tracts, the road cess recoverable from tenure- 
holders and cultivating ryots will form an 
asset of the Fund, and the total demand on 
this account, to be paid in by the settlement- 
holder or tehsildar, will also be shewn against 
every such estate or tract in the list above 
ep escribed. -In the case’ of estates not the 
propérty of Government, no entry on account 
of rpad cess will appear in the register, as 
the owner or manager will pay the amount 
to the Collector on behalf of ‘the District 
Rond Cess Committee. 

Collectors will take care that the amount 
`of road cess which is recovered Trom tenants 


in Goveroment estates is duly credited to the 


‘Fond, and not diverted to ayy other head of 
t 
0 


one-seventeenth, 


recount, and Commissioners should check 
this, 


6. It will be the duty of the towjih-navis, 


‘when receiving and checking the chalans of 


land revenue, to endorse on each chalan from 
any estate or tract in the above list, the 
nmount to be credited to the Estates’ Im- 
| provement Fund 
(calculatedat 3 per 
cent.* on the full 
unmount paid in). He will also distribute the 
items in his registers thus—(If Re. 100 be 

chalanned from any estate in the list)— 

e B Rs. 

Land Revenue 97 
Estates’ Improvement Fand... 3 


m 


Total ¢ . 100° 
This dabat of collections will of course 
not affect either the ‘demand’ or ‘balance’ 
of any estate, 
` On each chalan of road cess from any 
estate in the list which is the property of 


* In the Western Dooars 


Government, the towjih-vavis, or receiving 
officer, will endorse the order to credit the 


umount to the Estates’ Improvement Fund. 


C. 
Mode of Distributing the Assets of the 
Fund. 


7. At the beginning of each quarter, the 
Collector will cause to be prepared a state- 
ment shewing the total amount to the credit 
of the Fund, and will thereupon pass orders 
distributing the assets of the Fund in manner 
following, 

8. The Collectow will first deduct from 
the total realizations the amount of road cesg 
payable by Government as holder in Govern- 
The 
remainder, after providing for any petty 


ment estates and ryotwary tracts. 


charges for establishment or contingencios, 

he will then divide into tlr@e uvequal 

portions, One-half he will carry eto the 

credit of the District Roud Fund (along 

with the amount of road cf&s payable by 
e 
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Government which was first deducted', one- 
third will be made available for primary 
education, and the remaining one-sixth will 
be allotted to miscellaneous local improve- 
ments. 

9. The amount assigned to ronds ns a 
charge against this Fuod will be taken 
credit for at once in the budget estimate of 
the “ District Road Fund” of the district, ns 
« gontribution to roads and communications,” 
and arrangements must be wade between tlie 
Accougtant-Genernl and the Public Works 
Account Department to make sure that this 
is properly done. The sum so transferred 
will be disbarsed: subject to gall the rules 
of the District Road Fund as to sanction and 
other points. 

10. The amount assigned for “ primary 
education” will be at the disposal of the 
Magistrate of the district, and be disbursed 
by him under the rules and orders in force 
in the Educational Department. 

11. 
bution to local improvements” in 


There 1emains the item of “ contri- 
each 
district, The expenditure under this head 
will be disbursed under the sanction of the 
Collector for works and projects costing not 
more than Rs. 50, and of the Commissioner, 
for works and projects costing not more than 
Rs. 1,000, aud under the sanction of the 
Board for works above that amount. Tn 
cases of the latter kind, it must be borne in 
mind that express sanction to execate the 
work must be obtnined in each instance. 
The more fact of the cost of the work being 
included in the general estimate of the Fund 
which the Board has passed, will not suffice. 


D. 
The Budget Estimate of the Fund. 
7 12. Commissioners will submit to the 
Board at the same time as they submit the 
provineial budget estimates of each district, 
$. e, not later than the 15th September, an 
estimate (in th® annexed forms Al and A2) 
e 


of the reecipts and charges of the Fund for 
The 
estimate must be supported by n statement 
in the annexed form B. When cheeked by 


each district during the ensuing year. 


the Board, the estimates will be passed on to 
the Accountant-Genernl for incorporation in 


_ the local funds budget estimate. . 


18 «In preparing the estimate, Collectors 
will enter on the receipt side all sums which - 
may be expecied te be actually realized on 
account of the Estates’ Improvement Fund 
during the year of estimate, whether paid 
But they 
will not,inelude Sums which are not expected 
to be collected during the year, merely on 
the ground that they are on account of that 


on account of that year or not. 


yars demand. 

Collectors will note that the year will 
ulways open with a balance at credit, being 
the realizations of the last quarter of the 
preceding year. 


E. 


Miscellaneous. 


14. 
the actual assests of the Fund is shewn 


The normal mođe of distributing 


in Rule 8, but the Board may, on the recom- 
mendation of Commissioners, sanction any 
other mode of distribution which Jocal eir- 
cumstances may render desirable ; and when 
the assests of any estate are less than 
Ra. 10, the Collector may, without the formal 
sanction of the Board, allot the whole to 
roads or otherwise as he may think best. 

15. 
Road Fund and for piimary education passę 


The sums made over to thé District 


away from the control of the Bonr®, and 
will at once cease to appear in any accquats 
of the Estates’ Improvement Fund. Com. 
missioners are, however, bound to see that 
the spirit of the Government order is care- 
fully adhered to, which requires that the 
amount assigned from the revenue paid by 
each estate shall be expended so as to 
benefit that estate. It is not intended that 


t 
¢ 
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the expenditure shall be actually on the 
very estnte ; for instance, an estate may 
derive grent benefit fiom a rond or tank 


construsted, or a school established, on 


. neighbouring estate. These remarks apply 


to all three portions of the assignment. 


16. The expenditure on local improve- 


ments will, asindicated in Rule 11 


` under the control of the Board; and Com- 
missioners will, when sybmitting the budget 


‘estimates of the fund,” 
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report describing the projects on which 
they propose to expend this portion of the 
allotment, 

The Accountant-General will prescribe 
any forms of account that may be considered 
necessary in his department for giving effect 
to these rules. 

18. The administration of the fund is 
Commissioner’s lang 
revenue repo! t— (see clause 12A, section VI, 
chapter XVIII, Board’s Rules.) 


A—1, . > 
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Budget Bstimate—Recetpts for the year ending 31 st March 1878. 


, ESTATES’ IMPROVEMENT FUND. 


DISTRICT oF 





Voluntary Contributions. 


].—Assignment caloulated at 8 per cent. on 
proceeds of Government estates and 
other estates, as shewn in column 5, 
Statement B, annexed to Board’s Oirou- 
lar order No. 1 of May 1876. 


Miscellansous Recocipts. 
Amount of Road Coss recoverable. 


2,—From tenants in ryot tracts, and all 
Government estates settled ryotw 

8.—From farmers or settlement-holders in all 
Government estates which have been 
Bottled otherwise than ryotwary. 


R Total 


—e____ 


Estimated balance at the beginning 4 1877-78 
Receipts as above Š 


1877-78. 
Balance 


1876-77. 





1877-78. 






pA he het 
NS 





Payments as per estimate of disbursements at end of ° 2 
° a 
e 
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Budget Estimate—Dishursements for the year ending 81st March 1878. 


=- 


' ESTATES IMPROVEMENT FUND ` / 


<M 


, DISTRICT OF 


Sanctioned 3 
eatinake Estimate. 


Ti REMARKS. 


Establishonent. 7 ae 
Olerks ... es eae 
Servants. Pe vee | on 


Contangent Charges. f ' 
Stationery e.: re > 
Other contingencies °.., 
Printing at private presses a 


Miscollareons. 
Road Cess payable by Gov- : 
ernment as holder— 
(4)—On all ryotwary tracts : j 
and Government ' 
estates settled ryot- 


wary Lak ae 
(6)—On all Government 
estates settled other- 

wise than ryotwary 
Contributions to roads and 
communications Pastas 
Contributions to local im- 
provements = 


Primary education | 
Total 





B ’ 
Statement to accompany Budget Extimate of the Estates’ Improvement Fund 
Jor the year 18 


a ee 











qt F r 

= à 5 Estimated realizations of revenue from 

z kA ee of thé oy FE e : 

aches! longing to private individuals, out o i ; : 

3 = F which an assignment may be taken under ge San a 

: S the orders, i.o., all estates of this olass Total of 2 if daub. oa 
ASS _ | which have been brought under re-settle- and 3 e facit 

ES $ ment since the orders making the'assign- : Shawn, Ger cane 

E oo ment were passed by Government, and lumad >a 

5 = oH all which may be coming under re-settle- $ 

Heg mentin the year to which the estimates s 

5 ag E refer, with number of estates. 








e 5 7 7 Z 
A 


» * Except in the Dooars, where the calculation will be made at the rate of one-seventeanth of the 
„Qot revenue, el: o . kos - 
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Erratum, 


Circular Order No. 5 for April 1876— 
Below “ Hon'ble V. H. Schaleh, 0.8.1.” 
¢ add “ and A. Money, Esq., 0B? 


Amended Quarterly Return No. X. 
. No. 2. + . o 


n AN amended form of Return No. X will 
be issued by the Superintendept of the 
Alipore Jail Press, Distrief Officers ure 
accordingly requested to submit their returns 
in the revised form ftom the fkst quarter 


of 1876-77, a 
) a. 


Proper Examination of Treasure and Accounts, 
e o 
No. 3. 


A oas of ‘defulcation of silver and cop- 
per coins has lately occurred in a Sub- 
divisional. treasury, arising from’ a laxity of 
procedure and inattention to the rules issued 
for the guidance of Officers in charge of 
treasuries. To prevent ihe possibility of 
similar irregularities being committed here- 
afier, District und Sub-Divisional Officers 
are warned of the necessity for a strict 
adherence to the rules which have been laid 
down for their guidance, ' 

- 2. : The irregularities connected with the 
onse were as follow :— i 

lst.—The cash balance,-in the treasnry 
was not verified for a whole year, in distinct 
disregard ‘of Rule 85 at page 10 of the 
Accoutitant-General’s rules .for Sub-Divi- 


e #Bional treasure chests, which provides ‘that 


the*cnsh balance shall be verified by_ the 
Syb-Divisional Officer oncea week. 
““ 2nd.—The ‘Treasurer and the Treasury 
Officers did not examine the cash in hand 
when they received charge,,as required by 
clause 4, section XI, chapter XI, page 187 
of the Board’s Rules. = 

8rd.—Money not belonging to Govern- 
ment was placed in the treasury for sufe 


\ 
s $ 


custody contrary to clause 6, section X, 
chapte: II, page 31 of the Board’s Rules. 

4th.— The Sub-Divisional Officer placed 
one of his subordinates in charge of the 
treasury—a duty which he should have kept 
iu his own hands, as required by Rule 38 at 
page 100f the Accountunt-General’s rules 
above mentioned, _ 

5th.—The officer so placed in charge used 
to hand over his keys to an irresponsible 
subordinate, and allow him to receive and pay 
out money, whilst Rule 33 of the Accountant- 
requires that the Sub- 
Divisioman] Officer shull-keep the key of one 
lock with him, and that the ministerial officer 


General's rules 


acting as treasurer shall keep the key of 
the other ; and that the treasure chests shall 
never be opened except ® the presence of 
the Sub-Divisional Officer and the head 
constable of the guard. 

6th.—No proper security was taken from 
the Treasurer, and his security bond wns not 


| inspected, as required by clause 8, section IT, 


and clause 7,.section II}, chapter XI, page 
174 of the Board’s Rules. 

7th.—An unnecessarily large balance was 
the Sub-Divisioval 
treasury, instead of being removed. to the 


allowed to remain at 
sudder treasury, the District Officer having 
apparently failed to tuke proper action under 
Rule 82 of the Sub-Divisional rules, and 
Board’s Circular Order No. 2 for January 
1869. These rules were altogether disre- 
garded. 


A. Moner, Esq., C.B. 
` Indents, 
No. 4. 

TuE following’ additions are to be made 
to chapter XXII, section I of the Boaid’s 
Rules :— ° ° 

To-clause 6 add—* These indents shotld 
be submitted annually ond should be suffiéi- 
ent for a yen’s consumptio&.” 
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To clause 16 add—“ and should be suffici- | How’sLe V. H. ScHALcH, C.S.I„, AND A. 


ent for a year’s consumption,” substituting a 
comma for the full stop at the end of the 
present clause. 


Value of Stamps stored in Sub- Divisions, 


No. 5. 


Tue following Rule (4a) is ndded to, 
section IJ, chapter XXI, page 304 of the 
Bonrd’s Rules :— 

4a.—īn the case of the Sub-Divisional 
Nazir, the value of the stamps to be retained 
in his store should not exceed thrice the 
amount of his sedurity, and «ny balance 
remaining should be kept by the Sub- 
Divisional Officer under double loeks, fresh 
But 


stumps above the amount of the security 


supplies being given out as needed. 


should only be giveu out on proof that the 
average monthly sales require such excess. 


Hon’sie V. H. Scnarosx, C.S.1. 


Sale Proceeds of Railway Lands. 


No. 6. 


District OFFICERS are informed that it 
has been ruled by the Government of Indin, 
Financinl Department, that sule proceeds of 
railway (B) and (C) class lands shall be 
credited to the Public Works Department, 
and not to “ Miscellaneous Land Revenue” 
AS heretofore. ° E 

2, Rents of railway (C) lands should, 
however, be adjusted under the head “‘Lnnd 
Reveuve, Miscellaneous,” as laid down: in 
the Comptroller-General’s Circular No. 216 
of 21st September 1875. This item of 
revenue yill therefore in future be .shewn 
weder heading (k`, table V, and not in tables 
I and III of retern No. X. 


Moxey, Esq., C.B. 





Details of Land Revenue—Ezcise and Stamp 
Return. 


"No. 7. 


THE *Comptrolle:-General having pres- 
gibed the classifications noted below for the 
receipts under the heads “Land Revenue,” 
“ Excise,”e and ‘ Stamps,” the Board of 
Revenue, at thé instance of the Acconntant- 
General, Bengal, requests that District Officers 
will be good enough to furnish their returns 
and accounts with these details from A pril last, 


t 


I.—LAanpD REVENUE. . 
e Ordinary Revenue. 


Fixed collections. 

Quit-rents of tributary estates, 

Sale of Government estates. 

Rent of resumed police service lands and 
service Ccomimutntions. 

Police or thanndaree lands and service 
commutations. 

Sale proceeds of waste lands and redemp- 
tion of land tax. 


Miscellaneous. 


Stone quarry receipta. 

Malikanu or allowances to excluded pro- 
prietors. 

Capitation tax. 


Miscellaneous Receipts. 
Rents of railway class (C) lands. © 
Rents of buildings situated on such lands. 





a 

IV.—Exo1sz on Spirits AND DRUGS. 
License and Distillery Fees and Duties for 
the Sale of Liquors ana Drugs. 

License fees, 
Distillery fees. 
Still-hend duty. 
Farm of drugs. 
Rent of toddy trees. 


d 


. 
+ 
° 0 
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Net- Şale: Proceeds of Excise: Opium. 
ı Mines, Confisċations, and Miscellaneous. ` 
Fines and confiscations, ' 
-` Other items, 





IX.—Srames. 
Sale of General Stamps. 


One-anna stamps for receiptt’ nud cheques. 


` Bills of exchange- or hoondigs, 


Other general stamps. ° ° 


Sale of Court Fee Stamps. 
Sale of Plain Paper to be used with Coure 
fees’ Stamps ` 
Duty on imp: essipg Documents. 

Duty on unstamped paper. | . 
t Duty on insufficiently stamped ‘puper, 7 
Fines and Penalties. 
| Stamp penalties by judicial officers. _ 

Stamp penalties by revenue officers, 
Miscellaneous. 
' Adjudication fees. 

Other items. 





A. Money, Esq, C.B. . 





Stump Return No. XXX y, 


No. 8. 


În submitting annually, iu “fature, Stamp 
Return No. XXXV, district officers nre re- 
quested to report, for the infor mution of the 
Member in charge, the number of cages in 
which duty is levied by them uader section 


o 9, of Act XVIL of 1869, as well as thie | 


number of cases in which duty } is realized by 
Civtt Courts under section 20 of the Act. 
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hydrometer:tables-have been prepared, show- 
ing the duty:to be levied upon au imperial 
gallon of spirit when the standard is Rs. 4, 
Res. 34, or Re. 12 per gallon, London proof, 
These tables have been numbered in gon- 
secutive order with the existing tables, which 
will in future bear fresh numbers. The new 
tablesinre being distributed separately, 


2. Rule No. 32 at page 69 of the Board’s 
Rules has been altered us follows :— 
32. 
the nine following standards :— 
' e ; 4 Rs. A.. 
| _ 1. When the duty upon an 
Imperial gallon.at Lon- 


There is a separate table for each of 


3 don proof is’ œ. 4 0 
2. "When it is = ie o 38 

8. Ditto uw 3 O 
4, : Ditto . a. 2 8 
6. Ditto ` uw 2 0 
6. Ditto . so 21g 

7 Dito ~ ., .. 1 8 

8. _ Ditto ae. 1 

9. Ditto w 1 0 
3., ‘The, following addition is made in 


‘| Rule 33 :— 


For the opening words “ The tables show” 
substitute “ Tables Nos. 1 and 2 show 
differences of two annas, ane the remaining 
tables,” 


a 


Counterfoils of Excise Papers in Form 15. 


No. 10, 


In the course of a- recent inquiry in a 


‘| certain district to ascertain the cause of a 


‘| falling off in excise duty in country spirits, 


New Hydrometer Tables, 
Noi 9 


| Owrne to the-recent changes in the ‘rates 
of duty upon conuiry, spirits, thiee uew 


\ 


S i 


it was discovered that the passes granted 
under section 27, page 68 of the Board's Rules 
had been altered, after their return to the 
darogah on expiration of their curreticy, By 
as to show a smaller quantity of spirit than 
„bad actually issued ; und as the figures in the 
7—D 
= ð 
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counterfoil were intact, it was inferred that 
they had not been inserted at the time the 
pass was granted, but that the counterfoils 
had been kept blauk until the return of the 
passes, and then filled up to correspond with 
the alterations. It will tend greatly to check 
fraud of this kind in future if passes, ns well 
as their counterfoils, nre forwarded to the 
Collector’s office for sorutiny and comparison 
with excise forms 17 and 18. The Member 
in charge therefore directs that the following 
rule be added as Rule 42A at page 70 of the 
Board’s Rules :— 


42A. The counterfoil of pnsses (form 15) 
granted under clause 27, as welbas the passes 
themselves, should be forwarded to the Col- 
lector, the former on the date of the issue of 
the pass, and the latter on the date of their 
return to the darogab after the expiration of 
their currency, and should be enrefully 
checked and compared in his office with forms 
17 and 18. It shall be the duty of the officer 
in charge of excise to certify every month 
that he has satisfied himself that the above 
forms, with the passes and counterfoils, have 
been punctually submitted and subjected to 
n careful scrutiny. 


JUNE 1876. 


Hon’sLe V. H. ScmarLca, C.S.I. 





( 
Wards’ Bills. 


No. 1. 


Divisional and District Officers are in- 
formed thag the Superintendent of Stationery 
has bean requested to piint in two parts the 
sorm of Wards’ Bill as modified by the 
Board’s Circuler Order No. 1 of February 


. 


a o a 


a SS 
. 


1874—one for establishment charges only, 
aud one for charges for postage, stationery, 
contingencies and travelling allowance. 

2. Indents should accordingly be made 
on that officer for the two separate forms, 
which should invariably be used in future. 





A. Monry, Esq., C.B. 


Limit of Tari possessed or sold raised from 4 to 
12 seers, Eizgeption as regards Pachwat, 


NÊ 2. 


nection 28, Act XXI of 1856 provides 
that it°shall not be lawful for any person to 
sell pachwai or tari except under license 
from the Collector. 


2. Section 36 provides that the Collector 
may demand a tax or duty on every such 
license granted. 


3. Clause 2, section 18, chapter V, page 
72 of the Board’s Rules, prescribes how 
licenses shall be given and how the tax 
shall be adjusted. But the restriction im- 
posed by the law is on the sale only; there 
is no prohibition against the manufacture of 
pachwai or tari for private consumption, 
provided it is not sold. Section 49 of Act 
XXI of 1856, however, rend witb section 35, 
makes the mere possession of any greater 
quantity than four seers of pachwai or tari 


penal, 


4. It has been represented that in tl 
districts in which pnachwai or tari isordi- 
narily consumed, large quantities are gsed 
at the festive gatherings, which are common 
in those districts, at marriages and on other 
occasions, and that then the people are forced 
to eynde the law limiting the maximum 
quantity which may be in the possession of 
a private individual at one time, and it has 
been sgaid that this leads to harassment 


j 
° 
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and vexatious interference on the part of 
the police: | 


5. To obviate this inconvenience, the 
Member in charge,’ after consulting the 
officers ‘in the districts iù which pachwai or 
‘tari is mostly consumed, has determined, 
under the authority of Government, No. 

‘151, dated 20th January 1874, ¢to introduce 
the followitig relaxation of ‘the reatiiction 
‘imposed by section 35 oftAct XX] of 1856 
on the sale and possession of thése articles. 


6. The following rules are therefore 
aided to section XIII, chapter `V of the 
‘Board’s Rules :— | i i 


5. The extension of the limit to the,sale 
and possession of tari from four to twetve 
seers at a time is authorized generally io 
every district in the Lower Provinces . of 
Bengal. 


6. As regards ‘pachwai, a like extension 


1. Jessore. ig permitted ge- 
2. Nuddea | _ 
8 Moorshedabad. nerally through 
4: Maldah., out Bengal, except 
5. na bane . Sn S P 
6. Julpigoree, in those districts 
7. Darjeeling. a 
8. Burdwan. i (named ‘Ith -> the 
A y ari A margin) where the 
11. Lohardugga. i z 
12. Haznreebangh, Practice of brew 
-18. Singbhoom, ’ ng pachwai for 
14. Manbhoom, . 
15. Shababad: home-consumption 


; thal - ; 
16. Sonthal Pergunnahs ‘prevails. In them 


persons shall not be allowed to have in pos- 
session mote than four seers of pnchwui, 
‘except under n.specinl pass granted under 
the folfowing rules :— 


°. (1,) Any pergon requiring to have in his 
possession on any particular occasion any 
qufutity of pachwai in excess of four seers 
may apply for a special’ permission to the 
Collector of the district or Subdivisional 
Officer. : 


“(2.) The pass shall be in the following 
form, and the period for which it is current 
shall ia no case exceed sevin days :— 

g #2 ee P ş 


\ 
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(8.) Passes sliould be returned to the 
Collector immediately on the expiration of 
their currency. 


(4.) The pass-holler may either make 
the pachwai himself (provided, however, that 
he may not sell dt); or may purchase jt 
from a licensed vendor. 

(6.) 


charge, 


The passes will be issued free of 


Evasion of Stamp Law in Loans. 


m [ ] : 
No. 3. . 
! @ 
The attention of Divisional and Dist: it 


Officers is drawn to the following Circular 
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Order issued by authority of the High 
Court, on the subject of evasions of the 
Stamp Law in certain classes of loan trans- 
actions by native money-lenders, 


“No. 9, dated 12th May 1876. 


The accompanying copy of a correspond- 
ence regardivg evasions of the Stamp Law 
by native money-lenders in certain classes of 
logu transactions is circulated for the inform- 
ation and attention of all Civil Courts, 


From H. Lug, Esq., Acting Assistant Secretary 
to the Governmentof Bengal, to the Registrar 
of the High Court of Judicature, Oalqutta, No. 
1018, dated 18th April 1876, ; 


e 

In continution of this office letter No. 874, 

* No. 222B,, da osrq dated the 9th 
PERTEN ora February 1876, 
I am directed to forward the accompanying 
copy of a latter* from the Board of Revenue, 
on the subject of evasious of the Siamp Law 
in certain classes of loan transactions by 
native money-leuders, and to request that 
the Hon’ble Judges may be moved to direct 
the issue of the necessary instructions to 
the subordinate Civil Courts on the points 
indicated by the Board of Revenue for the 
prevention of the evasions in question. 


From W. H. GRMLEY, Esq., Officiating Secretary 
to the Board of Revenue, L, P., to the Secretary 
to the Government of Bengal, Revenue Depart- 
ment, No. 222B, dated Fort William, the 28rd 
March 1876. 


In paragraph 69 of the Board’s report on 
the Administration of the Stamp Department 
for 1874-75, uu instance is related of the 
manner in which the Stamp Laws are evaded 
by native baukers in loan transactions. In 
the casein question, the money-lender was 
in the habit of advancing money without 
Grawivg up a formal bond, but a book was 
Kept by him, made up of a number of loose 
Huges, stitched together with a piece of string. 


On each page“was a loun transaction, thus : 
e 


I, A. B., have this day borrowed of you, 
C. D, Rs. 100, with interest at 4 per cent. 
per mensem ;—signed A. B.; witnesses E. 
F., &c.; loan to be repaid in such and such 
instulinents; and so on. Each leaf of the 
book related to @ separate lonan transaction, 
and could be removed at will. In case of 
default, the book, or leaf of the book, was 
produced in Court in support of a suit by 
C. D. against A., B. This is said to bea 
type of ermijar transactions of daily occur- 
rence in many parts of Bengal, and it is 
asserted “that Civil Courts frequently give 
decrees on sucl#informal documents, some- 
times without any inquiry as to the absence 
of a stamp, and sometimes by admitting the 
ddtumept in evidence after payment of 
penalty duty under the provisions of sectiou 
20 of the Stamp Act, XVIII of 1869. 
Either course ia apparently illegal, The 
Member in charge is advised by the Advo- 
eate-Geverul that each page of the loan 
book as nbove described constitutes a promis- 
sory note, as defined in section 3, clause 25. 
of the Stump Act, aud is therefore liable 
to stamp duty, under article 2 of schedule 1, 
anuexed to the Act. Under section 18, they 
are uot therefore admissible in evidence 
without being duly stumped; nor is it pos- 
sible to correct the omission of stamp duty 
by payment to the Civil Court of pevalty 
duty under section 20, inasmuch as it is 
expressly declured in section 28 that the 
provisions of section 20 do not apply to 
promissory notes. 

2. Mr. Money thiuks that it would pe» 
haps have some effect in checking evasions 
of stamp duty on loan transactions if ethe 
attention of the High Court were invited 
to the existence of the practice as above 
described, with the view of such instrac- 
tious being issued to the subordinate Civil 
Courts as will prevent the acceptance in 
evidence of unstamped pages of an account 
book in lieu of,a sufficiently stamped pro- 


d | 
é a 
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missory note, and also prevent their admis-| 2. Whenever a share transfer deed is 


sion on payment of penalty duty under 
section 20 of the Stamp Act, 


3. Iam further directed to suggest that 
the attention of Courts may be drawn to the 
fact that in very many instances promissory 
notes require to be engrossed on paper of a 
_ special kind, bearing stampg of a peculiar 
Under section 5 ‘of the Act, all 
promissory notes, excegt tliose chargeable 
with the duty of one anna, myrst necessarily 


device, 


be wiitten either on impressed paper, i.e. 
puper impressed with a stamp, or upon paper 
upon which the stamp h been denoted in 
a peculiar manner b® the Superintendent of 
Stamps or the Collector. Two samples, A 
and B, of impressed paper are enclosed. 
to be 
manufactured, and will only continue in use 
till present stocks are exhausted. A speci- 
men (C) of denoted paper is also enclosed. 
This paper is denoted by the Superintendent 
of Stampa, Calcutta, and is sold to the 
The Collector of Calcutta also 
‘denotes’ by menns of a circular steel die ; 
but that process is effected after the body 
of the deed is written, and there is no mis- 
tnking it. Consequently, in certain cases 


Specimen A, however, has ceased 


public. 


a promissory note, inscribed, on a leaf of an 
account book, even though it were stamped 
with an adhessive stamp, is not admissible 
in evidence as being duly stamped in accord- 
ance with the law.” 


See 


o Evasion of Stamp Duty in blank Transfer Deeds. 
e 


No. 4. 
o 


With a view to put a stop to the practice 
which is said to exist of asing “blank 
transfer deeds ” in order to evade payment 
of the stamp duties chargeable on share 
trunsfer deeds, the fullowing instructions are 
issued for the information and guidance of 
the Revenue Officers concerned. 


\ 


taken to the Collector’s* office to be stamped 
by the process called “denoting” under the 
provisions of section 5 (5) of the General 
Stamp Act, XVIII of 1869, it shall be the 
duty of the Collector to require the following 
particulars to be shown in the deed before 
affixing the proper stamp thereto, viz., the 
dute of the trunsfer, thé names of the par- 
ties, f. €. the traasferer and transferee, the 
the 
number of the glares conveyed, and a des- 


amount of the consideration-money, 
cription of them. The instrument, however, 
should aot be executed or signed by the 
transferer or transferee :till after the stamp 
has been affixed. 


JULY 18%6. 


Hon’sLe V. H. Somarca, C.S.I. 


2 


Corrections of Cl, 4, S. IV, Ch. XXV, page 342, 
Boards Rules——Attached Estale Manager's 
Agreement, 


No. I. 


The following alteration and addition 
should be made in Clause 4, Section IV, 
Chapter XXV, page 342, of the Boar's 
Rules :— 


For the words “is required by law to,” 
in line 5, substitute the word “shall,” and 
ufter the word “trust, in line 5, ndd the 
words “and shall take an agreement from 
such person in the form given iu the appen- 
dix.” 


* N.B.—Under Government Notification No. 1510 
dated 14th March 1871, published at page 608 of the 
Caloutla Gasetie of 22nd March 1871, the power ef 
“ denoting ” can be exercised in Lower Bengal by the 
Collector of Calcutta and the Superintendent @f Stamps, 
Caloutta, only, but practically it is only exercised fy 
the former. o 


] © 
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APPENDIX. 
[ See Section IV, Clause 4.| 


FORM OF AGREEMENT TO BE EXECUTED BY 
A MANAGER OF AN ATTACHED ESTATE. 


I, A. B., having voluntarily taken on my- 
self the management of the 
attached estate, do hereby engage with the 
‘Collector of that I 
will manage the snid estate diligently and 
faithfully, will collect the rents and dis- 
clargeethe public revenue, and will use 
every means in my power to provide for the 
cultivation and improvement of thè estate, 
and will act in every respect forethe interest 
of the proprietors in the same manner as 
if the estate were my own. I will derive 
no personal advantage from the management 
beyond the remuneration granted to me a8 


` manager, and I will keep up a foll and just 


account of all receipts and disbursements 
during the period of my manngemeat, In 
the event of any broach of trust, neglect, 
or omission a8 mannger being proved against 
me, I will pay to the eaid Collector Rs. 

as liquidated dumages. e 


r 


Registration of Currency Notes under Rs. 50 
noi compulsory. —C, O. No. 9 of July 1871 
cancelled. 


No. 2. 


Under paragraph 7 of the Comptroller- 
General’s No. 215, dated 28rd August 1875, 
circulated with the Agcountant-General’s 
No. 346, dated 21st September 1875, Cur- 
rency Notes of less than Rs. 50 in value 
need not be registered in future. 

2. The following alterations and addi- 
tions are accordingly made in the Board’s 
Rules :— e 
° Clause 7, Section VI, Chapter II, page 
®5 —For the words “A Register,” in line], 
substitute the@vords “Two Registers of 


Notes of Rs. 50 and upwards.” For the 
word “is,” in line 2, substitute the word 
“ore,” and after the words “Form No. 79,” 
in line 8, add the words ‘‘one for notes of 
the home, the other for Notes of other 
circles.” ° 


Clause 8, Section VI, Chapter II, page 
26.—For thé- «words ‘in the Register,” in . 
the paragraph added to this clause by the 
Board’s Gircular Order No. 3 of May 1868, 
read the words “in each Register.” 


Section IV, Chapter XIV, page 226, 
Abstract Registér (No. 79, A)—Between 
the words “ 100 Rs.@ and “ 50 Rs.” in 
line 9, ingert the word “and,” and omit the 
words % 20 Rs. and 10 Ra.” 


8. The Board’s Circular Order No. 9 of 
July 1871 is hereby cancelled. 


A. Money, Esq, C.B. 


Caution against granting Hotel Licenses for 
Excise Shops. 


No. 3. 


The following is added to the rules for 
the settlement of excise: shops under the 


auction system :— a 


26. Under Clause 5, Section V of the . 
Board’s Rules, the fre for hotel licenses is 
fixed at Rs. 100 per annum. Vendorg of 
liquor will-therefore sometimes find if to 
their interest to conceal the real character of 
their business, and to take out an hotel 
license instead of an ordinary retail license 
for a shop, in order to avoid payment, at 
auction rates, of a higher sum than Rs, 100, 
and the Government revenue will in conse- 
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quence suffer. The Collector should there- 
fore be on his guard against granting hotel 
licenses except for houses which are bond 
fide places for the lodging and entertainment 
of travellers. On diseovery of the existence 
of any hotel license impréperly obtained in 
the manner above described, the Collector 
will be at liberty to regettle at auttion the 
shop which the license covers. 


All Receipts for sums over Rs. 20, except those 

_ granted to Cultivators for Rent, must have a one- 

‘anna Stamp. The Postages Stamp op a Receipt 
sent through Post is got enough. 


No. 4. è 


e 

It has been brought to the notice of the 
Member in charge that the provisions of the 
General Stamp Act as regards the necessity 
for affixing receipt stamps to acquittances for 
sums of money above Rs. 20 are very fre- 
‘quently disregarded, and that some misconeep- 
tion exists as to the precise purport of those 
provisions. As a case in point, it was re- 
cently contended by a Calcutta firm, in 
excuse for an omission to furnish a stamped 
receipt fora remittance from the mofussil, 
that an unstamped acknowledgment is all 
that is required by the Stamp Act in cases 
where the acknowledgment is forwarded under 
stamped cover by post. In order to remove 
go erroneous an impression, and to make 
‘the provisions of the law more widely 
knowffi, the Member in charge direets the 


m e ìssue of the following notification by publi- 


catèon in the Calcutta Gazette, and by 
epee ciroulation in each district, both 
in English and the ees of the dis- 
trict :— 
NOTIFICATION. 
No. 858B. 
Dated the 25th July 1876. 
It is hereby notified for general informa- 


\ 


tion tbat under Article 7, Schedule II, Act 
XVIII of 1869, the receiver of any sum of 
money exceeding Rs. 20 in satisfaction of 
a debt, who is required to give s receipt, 
must affix to it an adhesive stamp of one 
anna; and that if he should give such 
receipt without the same being duly stamped, 
he is liable to a fine not exceeding Rs. 100. 
It is also notified that the Magistrate has 
under section 88- of the Act, 
reward any informer of an infraction of the 
above rule by giving him a mumy me\ney ` 
not exceeding half of the amount of fiue 


power, to 


imposed by such Magistrate on the offender. 
A receigt, however, granted to a cultiva- 
tor for the rent of land paying revenue to 


Government is exempted from stamp duty. 
o 





- AUGUST 1876. 


Hon’ste V. H. SomaLca, C.S.I. 


Corrections în Return No. X, 


No. 


The following corrections should be made 
in the instructions at head of Tables II and 
Ill of the revised form of Return No. 
X :—~ 


l. 


Table II, Instryction 2, for “Cols. 7 and 
16,” read “ Cols, 7, 8, and 20.” 


Table I, Instruction 4, for “ Cols. 3 and 
12,” read “Cols. 3 and 16,” 


Table II, Instruction 4, for “ 
read « Col. 15.” 


Col. 11,” 


Table III, Instruction 8, for “Ę Col. n, ™ 
read “E Col. 15.”’ 


< Gh 
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A. Monty, Esq., 0.B. 


| ened 


Fraudulent use of Postage Stamps. 


No. 2. 


. im continuation of the Board’s Circular 
Order No. 2, of November 1875, all Reve- 
nue Officers in the Lower Provinces are 
informed that mere ordinary cases of the frau- 
dulent use of postage labels, auch, for instance, 

“as fie glee second time of an obliterated 

e label, need not be especially reported to 


the Government of India, unless there „is, 


rome peculiarity about the case which makes | 
it important. 


postage labels should be immediately ` 
reported. ; 
Telegrams to Board. ar 
No. 3. 


Arr officers who may have ogcasion to 
telegraph to the Board are requested to use 
the abbreviation— , . 

« Revenue Board,” 
`~ for 
“Secretary to the Board of Revenue.” 


Distillery Accounts. 
Po No, 4 
The following rule is added aa 40a at 


© 
e } 
3 ® 
e 


The discovery of any forged ! 


from August 1876 :-— 


-`| page’ 70, section XI,: chapter V of tha 


Board’s Rules :— 

40a.. ‘The forms for the above accounts 
and statements are bound up in books, which - 
are issued, as required, to the oflicera in 
charge of distillefies. ` Before issue each 
page should be numbered and each leaf at- 
tested by the initials, clearly written, of the 
officer in charge of excise, and the last page 
of each book should specify the total number 
of pages contained i in it, also in the band- 
writing of the snine officer. 
- The entries in the registers shall be con- 
tinued from one fear to another until the 
volume is completed. @The darogahs should 


sign each page after. completing the entries 
r . 


in it e 
r ao rn ee P e ~ 


Selling Rate of Excise Opium. 
No. 5. 


The ‘following changes have been made 
with the sanction of Government in the 
selling price of excise opium, with effect 


Selling priee per seer. 





T Am 
| Division. District. Present, Sanctioned. 
i Rs. © Bs. 
| Burdwan.. Midnapore 24 25 

pi Cuttack 25 ax: 27 
ee, Se Pooree 25 ww: 26 

2. ‘The rates in the’ remaining districts 
will continue as at present. a 
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THE INDIAN TELEGRAPH ACT, 1876. 


CONTENTS, 
PREAMBLE. 
I. Preliminary, 
SEcTIONS. 
1; Short title, i 
Local extent. 


Commencement, 
2. Repeal of Acts. ; 
Saving of existing licenses and rules. 
3. Interpretation-clause. 


II. Privileges and Powers of Government. 


4. Exclusive privilege of establishing telegraphs. 
Proviso as to licenses, 
Power to take possession of telegraphs established by license. 
Power to establish telegraphs on land of Railway Company. i 
Power to frame rules for the conduct of Government telegraphs. 
. Power to frame rules for telegraphs established by license, and to declare Act 
P applicable to such telegraphs and to telegraphs established within British 
India by Foreign Powers. 
s 9. Government not responsible for loss or damage. 


e IIT, ~ Penalties. 


10. Penalty for establishing or maintaining unlicensed telegraphs, 
11. For using or working such telegraphs. 

12. For opposing establishment, &c., of telegraphs on railway land. 
13. For intruding into signal-room, &o. 

14. For unlawfully learning the contents of messages. ° 
15. For damaging, &c., telegraphs with intent to prevent transmission, to tap, or to ° 
commit mischief. > 

Buch offences to be cognizable and non-bailable. 
16. Power to employ additional police in places where mischief togtelegrapha is 
repeatedly committed. 
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RECTTONS. ° 
17. Penalty for omitting to transmit or deliver messages. 
For intercepting or divulging messages. 
For divulging purport of signals. 
18. For offering bribes to telegraph officers. 
19. For misconduct. 
20. For sending messages without payment to Government, 
21. For sending fabricated message. 
22. For retaining messages, &c., delivered by mistake, 
23. For abetment of, and attempts to commit, offences. 





| ACT I OF 1876... 
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PASSED BY THE GOVERNOR GENERAL of INDIA IN COUNOIL. 





o (Received the assent of the Governor General on the 4th J anuary 1876.) 


` i i a a eT 


An Act to amend the lato relating to Telegraphs i in India. 


© 
Waerzas it is expedient to amend’the Jaw relating to 


Ticani Telegraphs in India; It*is hereby enacted as follows :— 
e L. Preliminary. 
. ' © IL: This Act may’ be ealled “The Indian Telegraph 
Short title SS Act, 1876”: 


It ‘extends to the whole of British India, and, so far as regards subjects of 
Her Majesty, to the dominions of Princes and States in India 
Tocak eee in alliance with Her Majesty; 
Commencement. And it shall come into force at once. 
2. Act No. XXXIV of 1854 (for regulating the establishment and management 
iet of Electric Telegraphs in India) and Act No. Vili of 1860 
Bepeale (for regulating the establishment and management of Electric 
Telegraphs in India) are hereby repealed: 
But all licenses granted, declarations made and rules framed under either of the 
Saving of existing licen- said Acts and now in force, shall be deemed to have been respect- 


ses and rules. ively granted, made and framed under this Act. 
Interpretation—clause, 8. In this Acf— 
“ Telegraph.” “ Telegraph ” means an electric or magnetic ie E 


“ Telegraph officer”? means any person employed either permanently or temporarily 
“Telegraph officer.” in connection with a telegraph established or maintained and 
worked by the Government, or by a Company or person licensed 

under this Act; and 
“ Mossage ” means any communication sent by telegraph, or 


given toa telegraph officer to be sent by telegraph or to be C oliverd; 
o II. Privileges and Powers of Government. 


. Exclusive privilege ofe ' 4. Within British India, the Governor General in Councel 
establishing telegraphs. shall have the exclusive pr ivilege of establishing lines of telegraph: 
Provided that the Governor Genéral in Council muy grant a license to any persou or 
Company to establish ‘or .to maintain a line of telegraph wiehin 
any part of, British India, which heense shail be revocable on the 
breach of any of the conditions therein contained. 
5. On the occurrence of any públic emergency, or in the interest of the public 
Power to take posses- Safety, the Governor General in Council or the Local Government 
sion of telegraphs estab- may -take temporary possession of any line of telegraph established 
ished b y license. ‘or maintained by any Company or person licensed under this Act, 
or may order that any message to or from any person or relating to any specified subject 


shall be intercepted or communicated to the Government or any officer thereof mentioned 
in such ord. i H pa 
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If any doubt arises as to the existence of a public emergency or whether any act 
done under this section was in the interest of the public safety, a certificate signed by a 
Secretary to the Government of India or the Local Government shall be conclusive evi- 
dence on the point. 
6. Any Railway Company, on being required go to do by the Governor General 
Power to establish tele- in Council, shall permit the Government to establish upon the 
graphs on land of Rail- land of such Company, whether within or without the railway 
way Company. fence os the Governor General in Council may in each case 
determine, a line of telegraph, and shall give every reasonable facility for establishing, 
maintaining and using the same. > 
7. The Governor Geyeral ia Cottncil may, from time to time, frame rules consistent 
Power to framerulesfor With thik Act for the conduct of telegraphs heretofore or hereafter 
the conduct of Govern- established by Government, and may therein prescribe the regu- 
ment telegraphs. lations, conditions and restrictions according to which all messages 
and signals shall be transmitted bysuch telegraphs. 


` Power'to frame rules for 8. The Governor General in Council may from time to 


eee SRO otia, by notification in the Gazette of India, 


(a) prescribe rules for éhe conduct of any telegraph established .or maintained by 
any Company or person licensed under this Acts ° fs 
(5) declare wha® portions of this Act shall be applicable to’ such telegraph 
and to declare Act appli- aud to persons using the same or employed in connexiou 
cable to such telegraphs, therewith; e 
(c) declare that this Act, or such portions thereof as may be specifeg in the notifi- 
and to telegraphs estab- Cation, shall be applicable to any telegraph established or to be 
lished within British India established within British India by any Foreign Prince or State 
by Foreign Powers. with the consent of the Government of India, and to persous 
using such telegraph or employed in connexion therewith. 
All rules prescribed under this section shall have the force of law. 
9. The Government of India shall not be responsible for any loss or damage which 
. Government not respon- may occur in consequence of any telegraph officer failing to trans- 
sible for loss or damage. mit with accuracy or to deliver any message given to him for 
transmission or delivery; and no such officer shall be responsible for any such logs or 
damage, unless he cuuses the same negligently, maliciously or fraudulently. 


TI. Penalties. 


10. Whoever, otherwise than under a license duly granted as aforesaid, establishes, 
Penalty for establishing OF after revocation of such license maiutnius, u line of telegraph 
or mamtaining unicensed within British Iudia, shall be liable to a fine not exceeding one 
telegraphs. thousand rupees, and for every week during which such line shall 
be maintained, shall be liable to a further fine not exceeeding flve hundred rupees. 

11, Whoever, knowing or having reason to believe that a telegraph has been 

For using or working established or is maintained in contravention of this Act, uses 
such telegraphs, such telegraph for the purpose of sending or receiving messages, 
or performs any service incidental thereto, shall for every such offence be liable to a fina 
not exceeding fifty rupees. 

12. Every Railway Company and every officer of a Railway Company, neglecting 
© For opposing establish- OF refusing to comply with the provisions of section six, sball be 
‘nen io of telegraphs liable to a fiue not exceeding one thousand rupees for every day 
on railway land. duting which such neglect or 1efusal continues, 

e 13.- Whoever, without permission of some competent authority, enters the signal- 

For intruding into sig- room of a telegraph office of the Government or of a Company or 
nal-room, &c. person licensed uuder this Act, 

and whoever euters a fenced enclosure round such a telegraph office in contravention 
of any rule or notice not to do so, 

aud whoever refuses to quit such room or enclosure on being requested to go so by 
any officer or servant employed therein, 

and whoever wilfully obstructs or impedes any such officer or gervant in thé’ per- 
formance of his duty, 


shall be llable to a fine not exceeding five hundred rupees. _ ba 
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14, Whoever does any of the acts mentioned in section thirtean with the intention 
For unlawfully learning Of unlawfully learning the contents of any message, or for any 
the contents of messages. other unluwful purpose, shall (in addition to the fine to which he 
is liable under section thirteen) be liable to imprisonment for a term which may extend 
to a year. 
For damaging, &c., tele- 
graphs with intent ty pre- 15. Whoever, intending— 
vent transmission, 
(a) to prevent or obstruct the transmission, conveyance dr delivery of any message, 
(b) to intercept or to acquaint himself with the contents of 
any message, or a ` 
to commit mischief. (e) to commit mischief, "o 
dumages, removes, tampers with, or touches, any battery, machinery, wire, cable, 
post or other thing whatever, being part of or used in or about any telegraph or in the 
working thereof, deere 
shall be liable to imprisonment for a term which may ‘extend fo three years, or to 
fine, er to both. anes . ` 
Such offences to be cog- All offgnces under this section shall be eognizable and non- 
nizable and non-bailable. bailable within the meaning of the Coge of Criminal Procedure. 


16. Whenever it appears to the Director General of Telggrapha that ony act 
. causing or likely to cause wrongful damage to any telegraph is 
een ole a es repeatedly or maliciously committed in auy place, Sada the 
where mischief to tele- employment of an addittonal police force in such place is thereby 
Sir rp tac aioe rendered necessary, the Local Government may, on the application 
of the said Director General, send such additional force to such 

place, and employ the same therein so Jong as such neeessity contin ues ; 

and the inhabitants of such place shall be charged with the cost of such additional 
police force; 

and the Local Government may by order in each case define the limits of any place 
for the purposes of this section ; 

and the Magistrate of the District, after enquiry if necessary, shall, subject to the 
orders of the Local Government, assess the proportion in which such cost is to be paid 
by the said inhabitants according to his judgment of their respective means. 

All monies payable under this section shall be recoverable either under the warrant 
of a Magistrato by distress aad sale of the goods of the defaulter within the local limits 
of such Magistrate’s jurisdiction, or by suit in auy competent Court, and shali be applied 
to the maintenance of the police force, or otherwise as the Governor General in Council 
may from time to time direct. 


17. Any telegraph officer who— 

Penalty for omitting to, wilfally secretes, makes away with, alters or omits to trans- 
transmit or deliver mes- mit, any message which he may have received for transmission or 
Bag Ss: delivery, or 

wilfully, or otherwise than by the official order of a Secretary to the Government 

For intercepting or Of India or to the Local Government, or of such other officer as 
divulging messages. the Governor General in Council authorizes to give such order, 
intercepts any message or any part thereof, or divulges any message, or the purport of 
any message or of any part thereof, to any person not entitled to receive the same, or =| 

For divulging purport ° divulges the purport of any telegraphic signal to any person 
of signals. not entitled to become acquainted with the same, 

shall be liable to imprisonment for a term not exceeding three years, or to fine, 
or to both. 


18. Every telegraph officer shall be deemed a public servant within the meaning 

For offering bribes to of sections 161, 162, 163, 164 and 165 of the Indian Penal Code. 
telegraph officers. And in the definition of “legal remuneration” contained in the 
snid sectjon 161, the word “ Government” shall, for the purposes of this Act, be 


to tap, or 


A 


e deemed to include a person or Company licensed under this Act. 


19. Any telegraph officer guilty of any act of drunkenness, carelessness or other 
For bonua misconduct, whereby the transmission or delivery of any message 
Aa is endangered, or who loiters or makes delay in the transmission 


: i . | : 


Act I, 1876.] GOVERNOR GENERAL IN COUNCIL. i 5 


or delivery of any message, shall be liable to imprisonment for a term not exceeding threo 
mouths, or to a fins not exceeding one hundred tupees, or to both. 
20. Any telegraph officer who transmits by telegraph any message upon which the 
For sending messages Prescribed charge has not been paid, intending thereby to defraud 
without payment to Gov- the Government, shall be liable.to imprisonment for a term which 
ernment, may extend to three years, or to fine, or to both. 
21. Whoever transmits or causes to be transmitied by a telegraph a message which 
For sending fabricated he knows to be fulse or fabricated, shall be liable to imprisonment 
message. for È term which may extend to three years, or to fine, or to both. 
22. Whoever fraudulently retains, or wilfully secretes, or makes away- with, or 
For retaining messages, keeps, or detaifs, n message which ought to have beeu delivered 
. &c., dehvered by mistake, to gome-dther person, 
or being required by a telegraph officer to deliver up any such message, neglects or 
refuses to do 80, o 
shall be liable to imprisonmen? for a term which may extend to two years, or to fine, 
or to both. 2 
28. Whoever abets within the meaning of the Indian Penal Code, any offence under 
For abetment of, andat- this Act, and whoever attemps to commit any such offence, shall 
tempts to commit, offeuces. be pẹnishable with the punishmept herein provided for such ctfence. 
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PASSED B® THE GOVERNOR GENERAL OF Inpu in Covnor.. 


(Received the assent of the Governor General on the 18th January 1876.) 
————— a 


@ 
An Act to declare the law relating to interesis in land and to regulate the assessment 
‘and collection of land-revenue, capitation-tax and other taxes in British 
Burma, À : ` 
: ‘WHEREAS It is expedient to declare the law relating to the 
Preamble, ie ; ; : 5 : 
acquisition by private persons of tights in land iu the province of 


British Burma: 

And whereas it is expedient also to consolidate and amend the Jaw relating to the 
nssessment and collection of Jand-:evenne, capitation-tax, and certain other, taxes in the 
eaid province ; It is hereby enacted us follows :— 


PART I.—PRELIMINARY. . 


or 1. This Act may be called “ The Burma Land ard Revenue 
. Short title. r i 
Act, 1876 :” 


It extends to all the territories now under the administration of the Chief Com- 
a missioner of British Burma except the Hill District of Arakan, 
extent. . . e o 
r and except such other pinces as the said Chief Commissioner may 
from time to time, by notification in the British Burma Gazette, and with the previous 
sanction of the Governor Genral in Council, exempt from its operation 3 
And it shall come into force on such date as the Chief Com- 
misgioner, with the previous sauction of the Governor General in 
Council, may direct by notification in the said Gnzette. i 
2..,Qn and from the date on which this Act comes into force, Act XXXV of 
Resi 1852 (for the abalition of the Poll-tax within the towns of 
o Akyab and Kyouk Phyoo, in rhe province gf Arracan, and for 
levying a tax on lands covered by dwelling-houses within those towns), and all regula- 
tions and rules (if any) relating to any of the matters provided for by this Act, and then 
haveng the force of law, shni! be repealed. 
3. In this Act, unless there is something repugnant in the 
subject or context— 
u T ossession,” (a). Lund is said to be in the possession of a person under 
' this Act. 
(1) when it is occupied by him, or by his servant, agent, tenant or mortgnges, or 
by some other purson holding under him ; m 
(2) when he, his servant, agent, ‘enant, morigngee or other person holding under 
him, hag paid the revenue which fell due in respect of such land during the 
last preceding ycar of assesement ns fixed under section forty-on®; 
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(3) if such land, left fallow in the ordinary course of husbanéry, was, when last 
cultivated, cultivated by him, his servant, tenant, agent or mortgageo, or by 
some other person holding under him : 

Provided that no person shall be deemed to be in possessi n merely on the grounds 
mentioned in the second or third clause of this definition, of any land which is occupied 
by a person not holding under him, or of any land which he has relinquished by a notice 
in writing presented to a revenue officer at such time of the year as the Chief Commis- 
sioner may by rule from time to time appoint in this behalf ; , 

(b). “ Revenue officer” means any person whom the Chief 
Commissioner may appoint, by name or as holding an office, 
to do— . . oe 
(1) anything required by this Act to be done by a revenue officer ; 

+ anything to be done by a Government officer under this Act or under any rule 
made under this Act, and for the doing of which nogagency is specially pro- 
vided by this Act : .. 

fe). © Notification” means a notification published iu the British Burma Gazette. 


“ Revenue officer.” 





PART JI.—Or Riguts over Layo. 


Lands excluded frami the 4, Nothidg contained in this Part shall apply to the fol- 
operation of Part IL lowing :— d 
(a). Landineluded in any forest constituted “a reserved 


Ree ona forest” under the law for the time being in force : 

Fita o (b). Land included in any fishery demarcated under the 
Burma Fisheries Act, 1875: 

Seata (c). The soil of any public road, canal, drain or embank- 

? ment : i 

Towns. (dì). Land included within the limits of nuy town : 

Dwelling-pl (e). Land appropriated to the dwelling-places of any town 
or village : 

Ginna, (f). Land included in any military cantonment 3 

Civil station. (g). Land included in any civil station : 


_ (h). Land belonging when this Act comes into force to the 
perry religions and gite of any monastery, pagoda or other sacred building, or of any 
school, aud continuing to be used for the purposes of such mon- 
astery, pagoda, building or school. 
Power to exclude other The Chief Commissioner may from time to time by notification, 
exclude any other land from the operation of this Part. 


5. When the boundaries of any lands exempt or excluded under section four from 
the operation of this Part need definition for the purposes of that 
section, and no other mode of defining them is provided by law, 
the Chief Commissioner shall cause them to be defined by the reve- 


Power to define bounda- 
ries of excluded lands. 


nue officer. i 
If, before they are defined, any question arises as tọ whether any land is included 
within them, such queftion shall be decided by the revenue officer, whose decision, suB- 
ject to appeal and review as hereinafter provided, shall be final. : 
peter rer cs 6. No right of any description shall be deemed to have been 
Parr aaa or shall be acquired by any person over any land to which “his 
Part applies, except the following :— 
(a) rights created by any grant or lease made by or on behalf of the British Govern- 
ment ; 
(b) rights acquired under sections twenty-seven and twenty-eight of the Indian 
Limitati8n Act, 1871 ; 
ec) rights created or originating in any of the modes hereinafter in that behalf 
specified ; 
(d) rigs legally derived from any right mentioned in clauses (a) (b) and (o) of this 


eection. 
. J : 
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7. Except as provided in section twenty-two, any person having been in posses- 
sion of any culturable land for. twelve years continuously, and 
having during that period regularly paid the revenue due thereon, 
-or held the same under an express exemption from revenue, shall 
be deemed to have, upon the expiration of that period, acquired the status of a land- 
holder in respect of such land : 

Provided that such status shall not be deemed to have been acquired by any posses- 
sion which terminated more than twelve years prior to the date on which this Act comes 
into force. 

Explanation 1.—When lnnd in the possession of one person comes immediately into 
the possession of another by, transfer or succession, the possession is deemed to be con- 
- tinuous, and the latter mays'In reckoning his length of possession, add-the possession of 
the former to his own. 


Explanation 2.—Vehen any gevenue has been pnid in respect of any land by any 
person holding such land unger the person in possession thereof, such revenue shall, for 
the purposes of this section, be déemed to have been paid by the person so in possession, 

Landholders’ rights 8. A landholder shall have n permanent heritable and trans- 
defined. ferable right of use and occupancy in his land subject only— 

(a) to the payment of®all sucli» revenue; taxes, cesses and rates ng may fiom time to 
time be imposed iņ respect of such land under any law for the time being in 
force ; 

(b) to the reservation in favor of Government of all mines and mineral products, 
and ‘i all buried trensure, with full liberty to work and search for the same, paying to 
the landholder only compensation for surface damage as estimated y the revenue 
officer. 


9. First Case —Any person having acquired the status of a landholder in respect 
Landholders out of pos- Of any land before the date of this Act coming into force, and 

bession when Act comes’ having been out of possession of such land on the said date, may, 
into force. within three years from the said date or within twelve years from 
the date on which he was last in possession, whichever first expires, proceed to recover 
possession of the said land in the manner hereinafter provided, that is to say— 

(a) if no other person is in possession of the same, he may resume possession 
thereof ; 

(b) if any other. person is in possession of the same, he may apply to the revenue 
officer to be reinstated in possession thereof. 


Second Clause-—Any person having the status of a landholder in respect of any 
Landholders relinquish- te ie being in eee of oie land on the ae on which 
ing possession withinthree this Act comes into force, and (except as provided in section 
ears from Act coming twelve) voluntarily relinquishing possession of such land: within 
into force. the three yenrs next following such date, may, at any time before 
the expiry of the said period of three yenra, proceed to recover possession of the same 
in Manner provided in the first clause of this section. 


Status of landholder 
how acquired, 


Third Clause.—All persons entitled to resume possession of lands or to npply to 
the revenue officer under the first or second clause of this section 
and neglecting to resume possession or apply in manner, aforesnid 
within the periods limited by. the snid clauses respectively, shall 
forfeit their status as landholders in respect of such lands. ° 


Forfeiture of their status 
by neglof#t to assert it. 


10. On receiving any application under section nine, it shall be in the discretion of 

Applications by them the revenue officer, nfter such enquiry as he thinks fit to make, 

for possession how dealt either to reject such application or to put the applicant in posses- 
sion of the land comprised in his application. 


Any applicant whose application is rejected under this section may, within two 


Suite by them on appli- mouths from the date of such rejection, institute a suit in the 


cation being rejected. Civil Court to recover possession of the laud compriged in his ® 

application. . 
Rorfettuce of thew atatus Any such applicant: who neglects to institute such a suit o 
by- neglect to institute within the said period of two months, shall forfeit eis statua of 
such suits. landholder in respect of such land. 
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Il. Any. Iandholder who, except nas provided in section 
_ Landholders a Ie twelve, voluntarily relinquishes the possession of any land after 
Ing possession aiter ‘thiee : ’ : : Pie : 

enrs from Act coming the expiry of three years from the date on which this Act comes 
ies force. into force, shall at ouce forfeit his status of laudholder in respect 


of such land. 


12. Whenever any person in possession of land, and claiming the status of a land- 

Right of landholder to older in respect thereof, desires temporarily to relinquish the 

make over land tempora- porsession of the same, he may present a petition to the revenue 
rily to revenue officer, ' officer, requesting him to take over auoh land, 


The revenue officer on receipt of such petitionsif it appears to him on such enquiry 
ashe thinks flt to make that the petitioner is entitled to*such status, shall cause a 
notice to be published in such manner ns the Chief Commissioner may by rule prescribe, 
declaring that he hna taken over the land, and the land shall thereunon be at his disposal 
to be let on lense or otherwise dealt with, subject to the rights of any third parties over 
the land and to the right of the petitioner next hereinaftef aeserved. 


[3. The petitioner may, at any time within twelve years from the date on which 
and to recover posses- tlie land hns been taken over by the revenue officer, apply to the 
sion within twelve years. revenue offer to reinstate him in possession of the snme. 

On receiving such application, the ‘revenue officer shall, in such manner as may be 
provided by rules made under this Act and in force for the time bfing, give notice of the 
npplication to any person who muy be in occupation under him, and shall in due time 
proceed to eject him, and shall put the applicant in possession of the lavd : 


Provided tnt no person shall be ejected under this section from any land which, 
before receiving notica from the revenue officer of the snid applieation, such person or 
his predecessor in interest has in any way prepared for cultivation, until the person 
sought to be ejected hag gnthered tn his erop : 

Provided algo that no person shall be so ejected from any land which he or his 
predecessor in interest has planted, drained, embanked or otherwise permanently improved, 
until he has been paid by the applicant the value of such improvements at the date of 
ejectment, such value to be determined, in case the parties differ, by order of the revenue 
officer. 


14. Ifany person applies for possession of land under section thirteen, alleging 

i ects that he is the successor in interest of the petitioner from whom 
Applications to recover h land É b ' m | 

possession by persons such land was ti en over Dy the revenue ollcer, the revenne 

claiming as succeeding to officer may, in his discretion, reject such application, or proceed 

oe ts of the peti- thereon under section thirteen as if it were an application by the 

i said petitioner, and the person from whom such Inud has been 


taken, or any other person, may sue to establish his title to such land. 


18. Any person being in possession of any land and asserting that he himself, or 
Declaration and record Shy Other person through whom he claims, acquired the status of 
of original acquisition of a landholder in respect of such land in the manner provided by 
Jandholder's statas, section seven, may apply to the revenue officer to record, ina 
register to be provided for this purpose, n declaration of such status having been so 
acquired. And the revenue officer, if it appears to him after n notice of such application 
hes been published for such period and in sach manner as the Chief Commissioner may 
by-rale prescribe, and after snch enquiry as the revenue officer may think fit to make; 
‘that such status was so acquired, shall record a declaration to that effect, and furnish the 
applicant with a certificate of the same having been recorded. 


16. If within five years from the date on which a declaration has been recorded 
Cancellation of such- under section fifteen, the revenue officer is satisfied that it is 
declarations and records. erroneous, he may cancel it : 
Provided that no such declaration shall be so cancelled until a notice of the intention 
to cancel jt has been published for such period and in such manner as the Chief Commis- 
sioner may from time to time by rule direct. 
@ 


While any such declaration remains on the register uncancel- 


Ses led, nọ fresh declaration inconsistent wherewith shall be recorded 


in such regisfer. 


° l j i 
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17. \Wheneveren question arises in any proceeding before.any Civil Court as to 
Queo arta oenn whether any person acquired the status of n laudholder in respect 
Roquisition ‘or as to the Of any land in the manner provided by section seven, and it 
loss of landholdat’s status appears that a declaration of the fact of such statas having been 
ral pa ae ave Dy acquired by him has been made nuder section fifteen not less than 
five years before the commencement of such proceeding and is 

still uncancelled, the Court shall decide in accordance therewith. 

Whenever any such question arises in any such proceeding and it appears that no 
such declaration has been sọ made, or if made that it has been cancelled, 

ond whenever any question arises whether the stutus of a lundhelder, having 
been acquired, has been subsequently, lost, 

the Court shall refer sych question to the revenue officer, and shalt give judgment 
in accordance with hia decision thereon: 

Provided that where any party desires to appenl from the decision of the revenue 
officer on any question so referred, to a revenue officer of higher grade empowered to 
lear Buch uppeal by the rules for the time being in force, the Court.shall, on such condi- 
tions ag to the furnishing of security or otherwise as it thinks fit, defer its judgmént so 
as to admit of such appeal being preferred, and in the event of a decision being given 
in appeal different - from thad given by the revenue officer to whom:the question was 
originally referred, shall give judgment in accdrdance with the decision pronouuced in 
appeal, . 
cae PEE O PI tse 18. The Chief Commissioner may from time to time make 
the disposal of available rules for the dispôsn! by way of graut or otherwise of any land 
lands, | over which no person has a right of either of the elasaes specified 
in clauses (a) and (ce) of section six. 

Such rules may provide among other mutters for the following :— 

(a) the amount or kind of interest to be cieuted in such land, and the conditions 
(if any) subject to which such interest may be conferred ; 

' (b) the mode in which grants and other dispositions of the land may be mande ; 

(c) the total or partial exemption, either absolutely or subject to conditions, of the 
land from revenue for u term of years or for any’ life or lives, or during the mniutenance 
of any institution ; 

(d) the realization of any money payable iu consideration of the grant or other 
disposition, or of any pettalty payable on breach of a condition annexed to such graut or 
disposition, as if it were au arrear of revenue due in respect of the land by the person 
taking under the grant or disposition, his legal representatives or assigns. 


19. The Chief Commissioner may also from time to time make rules to regulate 
f the temporary vccupation of such land as last aforesaid, and muy 
Temporary occupation i : : 
at avalablo lasd. empower any revenue officer to eject any person oceupyiug, or 
continuing to occupy, such land in contravention of such rules. 


20. The Chief Commissioner shall from time to tima as occasion requires make 

Bemaco .,, Tules for the allotment from the land referred to in section eighteen 

grounds, crs of grazing grounds to the inhabitants of any village in the 

neighbourhood whom he considers to stand in need of such allot- 

ment, and for regulating aud controlling the enjoyment of such grazing grounds by 
persons permitted to resort thereto, 


eAllotmenta to Toungya ` 21. The Chief Commissioner shall galso make rules from 
cuttery time to time and for different places as occasion req uires— 

for the allotment from the land referred to in section eighteen for the use of tribes 
or families practising Toungyn cultivation, of areas suituble for such cultivation of 
sufficient extent and situated in localities reasonably convenient for the purposes of the 
persons to whom they nre allotted, 

and for regulating and controlling the enjoyment of lands so allotted by persons 
permitted to resort to the same, 


Bar to acquisition of 22. No person shall acquire, by length of possession or 
rights over lands disposed Otherwise, any right over lands disposed of or allotted auder 
of or e under sec- section eighteen, section tweuty or section twenty-one, beyond 
ons 18, 20 and 21, that which is given by the rules made under the said sections 


respectively. ‘ 
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PART JII.—Or REVENUE AND TAXES. œ 


A.—Of Land-revenue. 


23. AJl culturable land and all land which is culturable when this Act eomes into 
Land liable to land-rev- force, but which subsequently becomes unculturable in consequence 
enue assessment, of the erection of buildings or otherwise by the act of man, 

and nll land assessed to Jand-revenue when this Act comes into force, 

shall be linble to be assessed to lund-revenue in manner hereinafter mentioned. 

But nothing in this section shall apply to— : 

(a) land which, when this Act comes into force belongs to the site of any monast- 
ery, pagoda or other sacred building, or of any sthool, and which continues to be used 
for the put poses of such monastery, pagoda, building or scheol ; 

b) laud exempt from assessment under the express terms of any grant made by or 
on behalf of the British Government ; ° 
c) land in respect of which a Toungya tax is imfosgd under section thirty-three ; 

2 land appropriated to the dwelling-places of any téwu or village and exempted 
from the operation of the former part of this section by order of the Chief Commissioner, 
which order the Chief Commissioner is hereby empowered to make from time to time. 

Mode and amount ‘of 24. The usseasment referred 10 imsection twenty-three shall 
assessment. N be either— : 
a) by annual rates por nere or other superficial measure of tĦe land, or 

ts, by annual rates on trees growing on the land. 

The Chief Commissioner may from time tò time make rules for fixing such rates and 
determining under what circumstances each description of rate is to be imposed. 

Subject to such rules, the nature and amount of such assessment shall be in the 
discretion of the revenue officer : i 

'Pıovided that no assessment shall be made in derogation of the terms of any grant 
made by or on behalf of the British Government, 

25, Subject to the rules made under section twenty-four and for the time being in 

sce force, und except as provided in that section and in sections 
es a al twenty-eight id ri, the rates payable in respect of auy 
land may be altered from time to time as the Chief Commissioner may direct. 

26. Any person in possession of any culturable land which is liable to be assessed 

, to lnnd-revenue, mny apply to the revenue officer to muke a 
Right to a settlement —eottlement with Woi A land. 

If such person appears to Lave n permanent heritable and transferable right of use 
and occupancy in the land, the 1:evenue officer shall offer him a settlement of the nature 
lereinafter described. i 

If such persou does not appear to have such a right, it shall be in the discretion of 
the revenue officer to offer or refuse such settlement. , 


Nature of settlement. 27. The settlement offered to the applicant may be either— 


(a) ‘asettlement of a single annual sum payable in respect of the whole Innd, or . 
(b) a settlement of certain aunuul rates per acre or other superficial measure of 
land. 

In either case the settlement may provide that, for any additional land situate within 
certain local limits which the applicant muy cultivate (not belug land acquired by him by 
transfer or succession), he shall not be required to pay during the continunnce of 
such settlement any revenue whatever or ony revenue in excess of rates fixed thqeby- 
for such additional land. 

The Chief Commissioner shall by rules determine the enses in which each of he 
said descriptions of settlement shall be offered, and’ the general principles on which the 
amount or rate of the revenue payable thereunder shall be fixed. 


Subject to such rules, the nature and stipulations of the settlement to be offered in 


each case shall be in the discretion of the revenue officer. 
28. “When a settlement of any land offered under sections twenty-six and twenty- 

o geven has been accepted, neither the person on whose application 

EE conferred bY snch settlement haa been made, nor any person succeeding him 
m in, pogsession of the land by trausfer or succession, nor any 

person holding under him or under n person so succeeding ‘him, shall, during the term 
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of such settlement, beheld liable to pay any revenue in respect of such land beyond 
that fixed by the settlement... : 

But no person shall be deemed to have acquired any right to or over any land, as 
against any other person claiming rights to or over the same land, merely on the ground 
that a setilement of such land has been made on his application, or on the application 
of some person through whom he claims. 

29. The settlement shall be made for such term as the 
Chief Commissioner may from time to time by rule direct. 

The settlement of any Ind shall terminate at the close of auy year of assessment 
Le in under section forty-one, if the person in possession of such land, and entitled 
under section twenty-eight to, the benefit of such settlement, not less than three months 
before the close of such year, présents to the revenue officer a notice in writing declar- 
. ing that he desires to rescind ‘the settlement, and at the same time pays to him all 
revenue payable in respect of the said land to the close of such your. 

If any such person omits to gi the notics aud make the payment required by 
this section, he shall continue liable fur the revenue payable from time to time under 
the settlement, although he may have relinquished possession of the land. ° 


Term of settlement. 


80: If the term for which n settlement of any land has been made elapses before 
Continuance of expired % New @ettlemeut thereof is made, “ny person who was entitled to 
settlement untl new the benefit of the expired settlement at the timè:of its expira- 
settlement is made. t19n aud continues in possession of hch land. and nuy person 
hoiding under him or claiming through him without an interruption of possession, shall 
be entitled to the benefit, and be bound by the stipulations of the expired settlement 
until n new settlement of such laud ig made : ° 
Provided that the said stipulations shall c»nge to bein force at the close of any 
_ year of naseasment as aforesaid, if the person in possession, notless than three months 
before the slose of such yenr, presents to the revenue officer a notice in writing requir- 
dug that they should so cease. 


B.—Of the five per cent. cess. 


31. Oc all lands assessed to land-revenue there shal] be levied, in addition to 
A five per cent. cess to the land-revenus agsessed thereon, an annual cess of five per 
be levied. cont. on the amouut of such revenue. 
Nothing in this section applies to lauds ‘included ‘in towns to which the British 
Burma Municipal Act, 1874, shall have been exteuded. -> 
32. The cess so levied in ench district shall form n fund, to be called the “ Five 
Hos obeanta. per cent. Cess Fund,” and shall be appropriated in tbat Cistrict, 
in such proportions as the Chief Commissioner may from time 
to time by notification direct, to‘all or any of the following local objects, namely,— 
the construction nnd maintenance of district roads ; 
the promotion of eduention ; 
the maintenance of a local postal service ; 
the muintenance of a village police. 


C.—Of the Toungya tax, 


33. The Chief Commissioner may direct that, in lieu of the revenue assessable 
. ou any land under Toungya cultivation, there shall be collected 
> an annual tax, either on each male person who has completed 
Ris age of eighteen years, or on each family of persous, taking part in the cultivation 
of such land at any time during the year of assessment as fixed under section forty- 
Que. o r 
The rates of such tax may be fixed from time to time hy the Chief Commissioner, 
but shall not exceed the following, that is to Bay,— 
on each male cultivator, two rupees ; 
ı on each family of cultivators, two ru pees. 


Toungya tax. 


: e 
i D.— Of the Capitation-tax and the Land-rate in lieu thereof. a 
34. A capitation-tax shall be payable by all males between the ages of eighteen 
Capitation-tax. and sixty yeura, at such rates as the Chief Commissioner may 
from time to time by notification direct ; 
4 3—pD 
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. Provided that such rates shall not exceed the following, that is to say,— g j 

on married men, five rupees a year ; 

on men who have no wives, two rupees eight nnnas a year : 

Provided also that this tax shall not be payable— i 

(a) by the residents of any of the towns mentioned in the schedule hereto 
annexed ; r 
(b) by the residents of any other town' on which the Chief Commissioner may 
impose a land-rate under section thirty-five. 


35. In the towns mentioned in the schedule hereto annexed, and in such othr 
tana ate ie Tr Be towns as the Chief Commissione: may from time to time by 
capitation-tax. notification direct, thee shall Pe levied, instend of the capitn- 
i tion-tax, an annual rate upon labd, to be fixed from time to 
time by the Chief Commissioner by notification, but not to exceed the following, that- 
is to Bay,— e 
on land covered with buildings, one pie and a half « wer square foot ; 
on land not covered with buildings, three rapees* per acre. 

* The boundaries of the towus in which such rate is levinble shall be fixed from tiinė 
to time, for the purposes of this section, by the Chief Commissioner by notification, 
and may be so fixed as to include any suburbs of such tows. 

Ezplanation.—The rate leviable on any land under this secon shall be in addition 
to any land-revenue payable® thereon. 


, . 36. The ChiefSommissioner may, by notification, — 
aa ae eile (a) exempt any person or class of persons or the residents 
of any particular locality from the payment of capitation-tax ; 
(b) exempt any lands, or any class of lands, throughout the province or in apy 
part thereof, from land-rate in lieu of a ; 
(c) revoke any such exemption. i 


Y 


E.— Of personal Liability for certain Revenue and Taxes. 


87. The amount payable on account of revenue, five per cent. cess, or land-rate 
Personal liability for iD lieu of captitation-tax on any lund for any year of assessment, 
land-revenue, five per shall be due jointly and severnlly from all persons who have 
cent. cess, and Jand-rate been in possession of such Innd at any time during such yenr, 
in lieu of capitation-tax. 
and all persons who have held under them as tenants, mortgagees 
or conditional vendees, i 


88. When a tax per family of cultivators of any land is imposed, the amount due 
A for any year of assessment from ench family snall be due jointly 
pe S for and severally from all males of auch family who at any time 
during such yenr, being» then above the age of eighteen yenis, 
took any part in‘ the cultivation of such land. 


F.— Of the Manufacture of Salt, and of Licenses to prepare and collect Cutch, 
Beeswax, Sc. 


Diwor dos take tila 39. The Chief Commissioner may from time to time make 


for— rules-— l 
licensing salt-manufao- (a) for granting licenses to manufacture salt; ° 
tura he 
imposing salt-duty; © (b) for imposing on all snlt manufactured a duty ut a gate 


not exceeding the rate of customs- duty for the time beigg pny= 
able on salt imported by sen ; 
" composition with licen- “ (e) for compounding with any holder of a licensg ‘for 
ee the payment by him of nn annual sum assesred upon the plant 
employed by him, in lieu of the duty which would be payable by him under clause (ò). 
on the salt produced with the aid of such plant, 


Penalty for manufac- Any person who, without a license for the time being i in 
pl: M aar storing salt with- force, — 
E (d) engages in the A P of salt ; 
,  (e) owns works for the manufacture of salt ; or i 
(f) stores salt exceeding such quantity as ‘the Chief Commas once may idi time 
to time a fix in this behalf ; 
s 9 
o z 5 4 
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shall be liable on cpnvictiou before w Magistrate to a fine not exceeding fifty rupees, 
and to a further fine of ten rupees for every day after a first conviction under this section 
in which he continues such manufacture or storuge : 

And all salt in respect of which a conviction under this section has taken place, and 
all materials and implements used for the purpose of manufacturing such salt, shall be 
liuble to confiscation by order of the convicting Mngistrate. 


40. The Chief Commissioner may from time to time make rules— 

(a) for granting licenses to prepare or collect, or farms of 
Power to make rules the right of preparing or collecting, cutch, beeswax, honey, la 

: ; ` D Ys ine, 
ee cardamoms and other forest-produce or edible birds’ nests, upon 
wax, &¢, land over which no person has n right of either of the classes 

spectfied in clauses (a) nnd (c) of section six: . 

(6) for fixing the amount of fees to be charged in respect of such licenses or 
farms. e 
. © 
d 


° G.— Miscellaneous. 


41. The year of assessment of any revenne, cess, rate, tax or fes levinblè under 
this Part shall commence on euch day of the calendar year as the 

, CBief Commissioner mny from time to time by rule prescribe. 
42, Notwithstanding anything contained in this Part, no enhnnçęement made in any 
When inaease of rates such revenue, rate, tax or fee shal tuke effect until the commence- 
takes effect. ment of the year of assessment following that im the course of 

which it is made” 
‘ © 


Year of assessment, 


PART [V.—Or ARREARS AND THE MODE OF RECOVERING THEM, 


43, “Every sum payable under thia Act on account of any revenue, tax, cess, rate, 

Revenue, &c., when due, fee, duty or composition shall full due on such date, and shall be 

where and to whom pay- payable at such place and to such person, as the Chief Commis- 
le. i sioner may from time to time by rule direct. 


44. When any such sum has fallen due, and a written notice of demand for it has 

u Airear” and “default. been served on any one of the persons liable for it or published 

ér” defined, in such manner as the Chief. Commissioner may fiom time to time 

by rule direct, and ten days have elapsed from the service or publication of such notice 

without such sum having been paid, such sum shall be deemed to be an arrear; and 
every person linble for it shall be deemed to be a defaulter. 


45. An arrear may be renlized as if it were the amonnf of a decree for money 

Brooeedinge wpaidat des passed ngainst the defanlter in favor of any revenue officer 

faulters for recovery of whom the Chief Commissioner may fiom time to time appoint in 
arrear, this behalf by name or ns holding any office. 


Proceedings with a view to the realization of such ntiems may be instituted by such 
officer before any other revenue officer whom the Chief Commissioner may from time to 
time appoint by name or as holding any office, and except in so fat as the Chief Com- 
missfner may otherwise by rule direct, such other officer may exercise all the powers 
conferred on, and shall conform to all rules of procedure prescribed for, n Court executing 

a gecree by the Code of Civil Procedure: , ° ü 
i Provided that— ; 
e except when execution is applied for against a defaulter who has absconded or who 
is reasonably believed to be about to abscond,’ 

the officer before whom proceedings are instituted under this section shall, before 
issuing any process of execution against a defaulter, cause n notice tobe served on him 
in the manner prescribed for the set vice of summons on defendants in civil suits, requir- 
ing him either to pay the amount of the arrear or to appear on n day fixed in the notiee 
aud show cause why such amount should not be reatized from him. i 

If on the day so fixed sych amount has not been paid and the defaulter &oes not 
appear, or appeniing fails to show cause as aforesaid, the said officer may order the pié- 
cess to issue forthwith, a a: e 


4 y ; e 
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4G. Instead of, or in addition to, the proceedings which may be instituted under 
Proceedings against the section forty-five, a revenue officer empowered’ in this behalf by 
d. the Chief Commissiouer may, wheu the arrear is one of lnnd- 
revenue, five per cent. cess, or land-rate in lieu of capitation-tax, proceed against the land 
on Which auch arresr has accrued as next hereinafter provided. 


47. If such officer finds on enquiry that there exists nny permanent heritable and 

Where theraisa perma- transferuble right of use and occupancy in the land, he may sell 

nent heritable and trans- by publio auction such right in the whole of the land, or in such 

ferable right ın such land. portion thereof as he may deem aufliciem, for the realization of 
the arrear, 

The proceeds of such sale shall be applied is the first place in liquidation of the 
arreat, aud in the event of there being any surplus renfaining,.the revenue officer shall, 
if ha ia satisfied ‘as to the right of aay person claiming such surplus, pay the amount 
thereof to such person, and if he is not so satisfied, shall hold the gmount in deposit for 
the person who may ultimately succeed in dus cours of law*in establishing his title 
thereto. oe 

48. The purchaser ata sale held under section forty-seven shall be deemed to have 

Title spate by pur- sequired the right offered for sale free from all encumbrances 
chase at sale under sechnon rented over it and from all subordinatg interests derived from it, 
t. ’ except such ds may be expressly'reserved by the revenue officer 

nt the time of sule. d 
AQ. If the revenue officer’ proceeding against the laud finds ou enquiry that no 
permanent heritable and twinsferable right of use and occupancy 

Proceedings against the exists therein, he may, by préslamation published on the land in 
ee eet suct manner aa the Chief Commissioner from time to time by rule 
right exists. directs, declare that he has taken possession of such land on behalf 

of the Goverument, and may summarily eject any persou found in 
occupation thereof. 

50. When a proclamation is published under section forty-nine in respect of any 

Effect of proclamation land over which any private rights of any desciiption exist, such 
published under section 49. land shall be deemed to have been, from the date of such pro- 
clumation, vested in the Government free from all such rights ng have not been expressly 
reserved by the terms of such proclamation. 

Coats of proceedings for 51. All costs of any proceeding under this Act for the 
recovery of arrears, recovery of au arrear may be recovered as if they formed part of 

guch arrear, 

52. Ifa revenue officer has reason to beliove that a revenue officer subordinate to 

Proceedings against de- him who hns collected any sum due under this Act has sbsconded 
faniting revenue officers. or jg about to abscon’ without accounting for such sum, he may 
iesue a warrant for the epprehensiou of such subordiuate officer aud proceed against him 
or causa proceedings to be instituted against him as if he were n defaulter in the umount 
so collected. 


Proceedings against 53. Any person who has become liable for any amount As 
saretres of defaulters and surety for n defaulter or revenue officer may be proceeded against 
revenue officers. as if he limself were a defaulter in such amount. 


PART Y.—~MIScELLANEOUS. i 


e 
54. A revenue officer may, by anotice in writing duly served in accordance with 
Tiection and repair of rules to be made under this Act, require any person linble for the 
boundary-marks. revenue of any land, or entitied to hold such land free of revenue, 
to erect boundat y-marks sufficient for defining the limits of such land, or to repair any such 
houndary-marks already existing ; and if such person fails to comply with his requisition 
within a period to be specified in the notice, may cause the work to be done, and recover 
the cost thereof as if it were an arrear of revenue due in respect of the land. 
© 55. Appeals shall lie from ordeis and decisious given under any provision of this 
z Act, in such cases, to such officers, and subject to such limitations 
Pie a ag to time, and such other conditions, as the Chief Commissioner 
mny from time to time by rule determine: 
o 


: ° 
© 
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Provided thet decisions by an officer of a grade lower than that of a Commissioner 
of a Division in or on the following matters, claims and questions shall not be final 
(namely) : 

(a) matters disposed of by revenue officers under section five, section ten and 
sections twelve to seventeen inclusive, except orders as to the value of improvements ; 

(b) claims to occupy or resort to lands under sections nineteen, twenty nud twenty- 
one, and disputes ns to the use or enjoyment of such lands between persons permitted 
to occupy or resort to the same ; 

(c) questions as to whether any land or any person is linble to be assessed to any 
revenue, cess, tax or rate ; 

(d) questions as te the mode or principle of assessment of any revenue, cess, tax 
or rate, or as to the amoun? assessed ; ; i 

(e) questions as to the right to a settlement of lnnd-revenue, or the nature or term 
of the setilement to b@ offered å 

(f) questions as to the validity or effect of any settlement, or as to whether the con- 
ditions of any settlement are still in force ; ; i M 

(g) questions as to the liability of any persou under sections thirty-seven and thirty- 
eight ; . 

j (h) questions as to whether any revenue, cess, tn& or rate is in nrrenr ; 

(t) questions ng to the legality of nny process isgued under section forty-five ; 

(7) questions Rs to the validity of n snle undef section forty-seven, or as to the 
effect of n proclamation under section forty-nine : 

Provided also that in all quses the Chief Commissioner shall have power to call 
for aud teview the proceedings if he thinks fit to do 80, nud pass sifeh order thereon 
consistent with the provisions of this Act as he thinks ft. 

06. Except as hereinbefore expressly provided, no Civil 


Sa aN oË Court shall exercise Jurisdiction as to any of the following matters 
(namely ):— 
(a) matters, claims and questions mentioned in the first proviso to section fifty- 
five ; 


(4) claims to any office connected with the revenue administration, or to any emolu- 
ment appertaining to such office, or in respect of any injury caused by exclusion, 
suspension or removal therefrom ; 

(o) claims to have allotments made under section twenty or section twenty-one and 
objections to the mnking of such allotments ; 

(d) claims to a remission or refund of any revenue, cess, tnx, rate, fee, duty or 
composition payable or paid under this Act ; 

(e) questions as.to the tight to, or amount of, any compensation for improvements 
‘awardable under section thirteen. 


57. The Chief Commissionar may, subject to any restrictions from time to time 
Additional powers which imposed by the Governor General in Council, invest any revenue 
‘may be conferred on re- officer by name or as holding any office with any of the follow- 
venue officers, ing powers, in addition to the powers directly conferred on 
revenue officers by this Act, to be exercised by him iu any part of British Burma or 
in any class of cases in any such part :— E 
(@) power to enter upon any land and to survey, demarcate or make a map of the 
Bame ; x ' 
. ° (5) power to cut and thresh the crop on any land and weig® the grain with a view 
to €stimating the capabilities of the soil ; 
(c) any power exercised by a Civil Court in the trial of suits ; 
è (d) power to delegate the exercise of any power, or the performance of any duty, 
to a subordinate revenue officer ; 
(e) power to review any decision or order given by a revenue officer which is not 
open to appeal, or from which, if open to appeal, no appeal has been preferred ; 
(f) power to call for the proceedings of any subordinate revenue officer and Teview® 
any order or decision given therein which is not open to appeal, or from which, if open 
to appeal, no appenl has been: preferred. ` ° 
58. In addition to the other matters for which the Chief 
missioner ig empowered to make rules by thjs Act, he may 
from time to time make rules— 
@ 


Additional wers to 
make rules, j Com 
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(a) for the assessment and collection of all revenue and of every cess, tax, rate, 
fee, duty and composition leviable under this Act ; 

(b) to determine the person by whom, and the time, placo and manner at or in which, 
anything to be done under this Act, nud for which no express provision is made in these 
respects, shall be done ; aud generally to regulate the procedure of revenue officers in all 
CASES ; 

(e) to provide for the investigation by the higher revenue officers of charges of: 
misconduct preferred against revenue officers of lower grade ; 

(d) to determine the fees to be charged for the service of process issued under this 
Act, and the mode in which such fees shall be realised ; : 
>. (e) to regulate the costs in all proceedings before revenue officers, and to provide 
for their realisation’as if they were arrears of land-revenue ee 
. (f) ns to making ndvances of money to agriculturists for the purchase of seed and 
enttle, for the construction, maintanance ard repair of dwellipg-hogses and other build- 
ings, and for other such purposes not coming withig the soope of the Land 
Improvement Act, 18714 e ' 
~ (gy for the recovery, òf advances made under clause (f) of this section, from the 
persons to whom they were made or their legal representatives ; and a 

(A) generally to gariy out the previsions of this Act. e 

59- The Chief’Commissioner may, in making any rule under this Act, attach to 
the breaclf of it, in addition to any other confquences that would 
ensue from such breach, a punishment, on conviction before a 
Magistrate, not exceeding ong month’s imprisonment, or- two 
hundred rupees fin®, or both. 
60. All rules made by the Chief Commissioner under this. 
Act shall, when aanctioned by the Governor General iu Council, 
be published in the British Burma Ge@zette, and shall thereupon 
have the force of law. - 

_ 6l. The Chief Commissioner shnll at least once in every three years cause all 

VOEE rules for the time iu force under this Act to be atranged in 
se e re- some convenient order, according to their subject-matter, con- 
i soliduted, and, where necessary, amended. i 

The rules go arranged, consolidated and amended shill, after being sanctioned by 
the Governor General in Council, be ‘published in the British Burma Gazette, and 
upon auch publication all previous rules under tins Act shall cease to be in force. 


Penalty for breach of 
rules. 


Publication of rules. 


Forcea of ruleg. 


2 SCHEDULE. 
| ( See sections 84 and 35.) 


Towns in which land-rate in lieu of capitatiou-tax is levied :-— 


Rangoon. Prome. 
Bussein, i Toungoo. 
Thayetmyoo. Akyab. 
Kyouk Phyoo. 
© 
s t © r 
6 
6 
e 
e 
i © 
bad i v 
i '® 
® . ' 
® e l , 
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PASSED BY TAB GOVERNOR GENERAL OF INDIA IN CoUNCIL. 


(Received the assent of the Governor General on the 26th January 1876.) 


An dwt to regulate the transport of Native labourers to British Burma, and their 
employment therein, ° 





e ° i ® 

WHEREAS it is expedient to regulate tlie transport of Native labourers to British 

Preamble. Burma, and their employment therein under contracts of service ; 
6 It is hereby enacted as follows :— 
PART I. 
PRELIMINARY. | l ° 
Short title. l.. This Act may be called “The British Burma Labour 
` Law, 1866 :” > 
Local extent, It extends to the whole of British India ; ä 
Commencement, And it shull come into fotoo nt onee. 
d ð 
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2, Madras Act No. V of 1866 (to regulate the manner of engaging and con- 
tracting with Native inhabitants within any of the Districts 
Pig Sr ee eae subject to the Government of Fort Saint George, for labour 
it affects British Burma, 0 be performed in any part of India beyond the territorial 
limits of the Presidency of Jladras) is repealed as to engnge- 
ments hereafter made in the Presidency of Madras for labour to be performed in British 
Burma and as to the emigration of Natives of India from such Presidency to British 
Burma. 
i 3. Inthis Act, unless there bè something repugnant in 
the subject or context— 
“ Chief Commissioner ’*.means the Chief. Commissioner of 
British Burma: es x 
i 5 “ Emigrants ” and “ emigration” respectively mean emigrants 
i eae and emigration under this Ree : : : . 
“ Magistrate ” means a Magistrate of a district, Ore of a division of a district, or 
, any Magistrate deputed by the Magistrate of the district for, the 
control of emigration or labourers, or any Magistrate of Police 
for a Presidency Town : 


 Tmmigrant” 


Interpretation-clause. 


. “ Chief Commissioner.” 


it Megistrate,” 


“Immigrant” means any.emigram who has gone to British 
Burma in accorfance with a contract made under the provisions 
' of thiseAct. + 


—— 
e 


s PART I 
Or EMIGRATION. 
Emigration Agents, Medical Inspectors and Depôts. 


4. At every port of embarkation the Chief Commissioner shall, with the consent 
l = of the Local Government, appoint an Emigration Ageut, to 
Beye of Emi- whom such remuneration shall be assigned as the Government 
of India may from time to time direct. Such Agent may be 

suspended or removed at the pleasure of the Chief Commissioner. 


At every such port the Local Government shall appoint a competent person to 
Rist oe OES be Medical Inspector of Emigranta, and such remuneration shall 
cal laboti, be assigned to him as the Governor General in Council may 
from time to time direct. Such Medical Inspector may be sus- 

pended or removed at the pleasure of the Local Goverament. 


Emigration Agent and 5. Every such Emigration Agent and Medical Inspector 
Medi 


Inspector to be shall be a publio servant within the meaning of the Indian 
deemed public servants. Penal Code. 


6. In addition to the special duties hereinafter assigned to 
him, every such Emigration Agent shall— 

i protect and aid with his advice all emigrants ; 

b) cause, so far as he can, all provisions of this Act to be complied with ; 

(ce) inspect on arrival all vessels bringing return emigrants to the port at which he 
is Agent ; e ° 

(d) receive and enquire into the complaints (if any) of the treatment of*such 
emigrants during the voyage and (if necessary) report thereon to the Local Govern- 
ment ; e 

(e) aid and advise such returned emigrants when requested by them to do so. 

7. Every Emigration Agent, and all persons in charge of, or employed in, any 

ae depdt or in any vessel licensed to carry emigrants as hereinafter 
Boats enue T provided, shall give the Medicul Inspector every facility for 
Medical Infpector, making such inspections, examinations and surveys 88 may be 
a er necessary or proper under this Act, and shall afford him all such 
information as may be reasonably required by him. f à 


Duties of Agent. 


Establishment of depéts 8. ‘At each port of embarkation the Emigration Agent 
for emigranta, @ shall establish a suitable depôt for emigrants. i 
® ° 
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7 Recrutéiers. 


9. Each Emigration Agent shall license as many fit persons (whether servant, 
f : of Government, . of individuals or of companies) as he thinks 
CE Or Pea necessary to be recruiters of labourers for British Burma. 
Every recruiter shall be licensed to obtain labourers from one or more districts to 
. be named iu the license. 

10, The license granted to a recruiter, under section nine, 
may be in the form set forth in schedule A hereto annexed. | 
No license shall be in force for a longer period than one yenr, and in tase of mis- 
l “conduct on the part of the recruiter, the Emigration Agent may 
carfce} his license before the expiration of the period for which 
it was granted. ; 

11. A recruiter shall not be deemed to have obtained authority in any place other 

; than a Presidency Town to engage or attempt to engage a Native 
A carne Sg Seer a E of Indi? to become an emigrant until his license has been counter- 
eae signed by the Magistrate of the district-or of the division of the 
; district, or tg have obtained such authority in any Presidency Town 
until his license has been countersigned by the Commissioner or Deputy Commissioner of 
Police, ° ; 


Form of license, 


Period for -which it 
shall remain in force. 


k v 12. No such oficer shall coyntersign a tecruiter’s license 
License not to be coun- unless and until he has satisfed himself, by such enquiry as he 
tersigned until recruiter’s ‘ he : 
fitness is ascertained, thinks fit, that thedicensee is not by character or from any other 
: cause unfitte to be a recruiter under this Act. 

If any officer who has countersigned a license afterwards find» reason to think that 
the licensee is by character or other cause unfitted to be a recruiter under this Act, he 
may require the licensee to produce the licenge and may cancel his signature; or he 
mny, if he thinks fit, impound the license and send it to the Emigration Agent for 
cancellation. 

Every such officer refusing to countersign a recruiter’s license, or cancelling his 
signature, shall, without delay, report his refusal or cancellation and the grounds of it 
to the Emigration Agent to whose authority the recruiter is amenable. i 


Contracts and Registration and Journey to Depôts. 


' 13. Any person desiring to emigrate under this Act may 
. Contract to be entered enter into a contract with a recruiter to proceed to British 
into with intending emi- : 
grant, Burmn and there serve for a fixed period of not more than three 
years from the date of his arrival at the port of debarkation. 

Every such contract shall be in writing, and shall specify — 

(a) The recruit’s term of service : 

(6) The numberof days and hours which he is to work per week : 

(c) His monthly wages in money : 

(d) The persons (if any) intending to accompany him as his dependents : 

(e) Where the contract is made ou behalf of a particular employer, the name of 
such employer. 

The monthly rate of wages shall in no case be less than seven rupees for an able- 
bodied male labourer. 
œ No recruit shall be required to work more thau six days ineone week, or more than 
six @onsecutive hours, or more than nine hours a day.- The obligation to provide on holi- 
ne for the care of animals, und the necessities of daily life, suall not be considered as 
werk. : 

No deduction shall be made from the wages of a recruit on account of the rest for 
one-day in each week. 

No emigrant shall be bound by the provisions of this Act unless he has entered into 
a contract in accordance with this section. 


14. Every recruit who hag entered into such a contract as aforemid shall ” 
i i he brought by the recruiter before the Civil Surgeon Qf the ° 
: Medical examination of district or such other medical officer as the Local Government np- eè 


` intendin i t i : ° 
Taco ener points in that behalf or, in default of such appointment, before 


auch medical officer as the Magistrato directs. 
e e 


Q 
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The medical officer shall thereupon examine the recruit, and shall either reject him 
or shall certify that be is in a fit state of health and able in poiut of physical condition to 
proceed to British Burma nnd to work there. 

If it is intended that any persons shall accompany the recruit as his dependents, the 
recruiter shall also bring them before the medicnl officer for the purpose of obtaining 
certificates that they are in a fit stnte of health and able in point of physical condition 
to perform the journey to British Borma; and the medical officer shall examine the 
dependents and shall give or refuse certificates according to his opinion as to their 
fitness and abjlity. ` l 


Certificntes shall be in the form set forth in schedule B hereto annexed, and the 
recruiter shall pay to the medical officer such fee for exch persom examiued as the Local 
Government may from time to time prescribe. ae P 


15. Every certified recruit and every accompanying dependent shall nppear with 

Recruiter and emigrant the recruiter before a Magistrate ‘in the district or Presidency 

to appear before Magis- ‘Town within which the contract With the recruit was entered 
trate. Š “into. z 


16. The Magistrate shall thereupon inspect the instrument of contract and the 

Examination by Magis- medical cemtificnte of the recruit, med shall, apart from the 

trate of emigrants under recruiter, exnmfne the recruit with reference to hbis 
contract. f contracte e- 

And if it appears that the recruit understands the nature of the contract he has 
entered into as regards the particulars specified in section thirteen, and that he is willing 
to fulfil the samepthe Magistrate shall register— 

n the name, the father’s unme, and the nge of such recruit : 

b) the nume of the village or place in which he resides : 

c) the port of embarkation to which it is intended that he shall proceed : 
l a the several particulais specified in the instrument of contract made under section 
thirteen. 


The recruit shall thereupon be deemed an emigrant under this Act. 

If the Mugistrate thinks that the recruit does not understand the nature of his 
contract, or has been induced to enter into it by fraud or misrepresentation, he shall 
refuse to register him, and record his reasons for such refusal. 


17. On the appearance of any person claiming to be dependent on an emigrant, 
Ea the Mngistrate, after inspecting the medical certificate, shall, 
Examination of depen- apart from the recruiter, examine such persou if able to give 
dents on emigrants, : : ; : 
intelligent answers to questionso ns to hia dependence upon the 
emigrant whom he is about to accompauy, uud as o his willingness to accompany such 
emigrant, 


If the Magistrate is satisfied as to the snid dependence and willingness, he shall 
register the dependent as a dependent on such emigrant. 


But if the Magistrate sees renson to doubt such dependence or willingness, he 
may refuse to register the alleged dependent, and, if so, shall record his reasons for 
such refusal. 

18. The Magistrate shall furnish to every emigrent an 
of emi- authenticated copy on substantial paper of the mutters regis- 

t@red under sections sixteen and seventeen. 7 

Such copy is hereinafter called “ the emigrant’s instiument” or the “ immigrant’s 

instroment.” 


Registration 
grants. 


Another authenticated copy of the matters so registered, together with the original 
certificate of the medicinal officer, shall be forthwith forwarded by the Magistrate to 
the Emigration Agent ut the port of embarkation to which the emigrant is about to 
proceed. 

ei For each registration of a recruit under this Act, the re- 
è AORA AAN eg, cruiter shall pay to the officer making it a fee of eight annas, 

r ins depot. ; 19. When the registration under this Act is completed, the 
emigrant and his dependents may be moved to the depot at their 
° port of embarkation, 
O ° 
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20. The recmiter himself, or a competent person appointed by him with the 

. approval of the Magistrate by: whom such emigrants have 

jaio a ia = feet registered, shall accompany and take care of all emigrants 
and their dependents while journeying to the depôt. 

The Magistrate shall give to every person so appointed a certificate under his 
signature, stating that he has been appointed to accompany and take care of certain 
emigrants during their journey to the depdt. 

Every recruiter by whom any emigiant or dependent is forwarded to a depôt 
shall, throughout the jourifey, provide him with proper and sufficient food and lodging. 


Penalties for infringing 21. Whoever being ao duly licensed recruiter, removes for 
provisions as to recruit- the pyrpose. of emigration any recruit before the completion 
ment, e of suth registration as aforesaid ; i 


and whoever by menns of intoxication, violence, fraud, false pretences or mis- 
representation induces aby Nativg of India to enter into a contract for Inbour to be 
performed in British Burmag or to proceed to or towards any seaport for the puipose 
of proceeding to British Burma ‘without having entered into any contract ; 

and whoever wilfully neglects to supply any emigrant or dependent under his 
care with proper and sufficient: food nnd lodging, or otherwise ill-treats such emigrant 


or dependent on his journeg to the -depdt ;. ° i 
aud whoever forwards, sends or conveys any such emigrant òg dependent with 
intent to contravene tile provisions of this Act; i 


shall be punished with imprisonmgnt which may extend to six months, or with 
fine which may extend to five hundyed rupees, or with both. 


Procedure on arrival of Emigrants at Depét. 


. Notice of arrival of 22. The Emigration Agent shall, within twenty-four hours 
per sag gis ae after the arrival at the depôt of any emigrant, give to the Medical 


spector. Inspector notice in writing of such arrival. 


23. The copy of the matters so registered and the medical certificate of every 
emigrant forwarded to the Emigration Agent as provided by sec- 
a © tion eighteen, shall be shown to the Medical Inspector at the port 
of embarkation, and all emigrants and their dependents shall be 
examined by the Medical Inspector immediately after he receives notice of their arrival 
ut the depôt. i 
24. The Medical Iuspector of Emigrants shall also, at least once in every week, 
inspect the emigrants in the depôt, and examine into the state 
of the depét and the manner in which the emigrants are therein 
lodged, fed, clothed and otherwise provided for and nitended to. 
25. It shall be the special duty of the Medical Inspector to take care that no 
Treatment of emigrant CMigrant or dependent is suffering from any disease calculated 
or dependent suffering to be dangerous to his neighbours, and to isolate or to exclude 
fiom infectious disease, from the depôt and from embarkation persons who are so suffering. 
Any person so suffering may, if the Medical Inspector thinks fit, be removed to a 
proper hospital for treatment. 


26. If the Medical Inspector has reason to think that any emigrant is in such a 
Emigration Agent to State of health that his journey to British Burma, or detention in 
ay returu expensesofre- the depdt, would be dangerous to himself pr others, or that he is 

jected emigrants. unfit for labour in British Burma, he shall so certify to the Emi- 
gration Ageut ; and in cage any emigrant isin such a state of henlth as aforesaid, the 
Emigration Agent shall pay to such emigrant such sum as is necessary to enable him to 
return to the place at which he was registered : 

And any emigrant who, from his state of health, is, in the opinion of the Medical 

Luspector, unfit to undertake such journey, shall be entitled to be fed, lodged and attended 
to at the port of embarkation at the expense of the Emigration Agent, until he is 


reported by the Medical Inspector fit to undertake buch journey. r = 


27. Ifa dependeut has accompanied such emigrant, the Emigration Ageng shall* 
Ritned ex tdo POY such sum as is necessary to enable him to raturn to the placee 
pendents, penges ol de- at which he was registered, as well ns to feed and lodge hip 
during the detention (if any) of the emigrant in th® depôt. 
° 


Inspection of depôts, 


è 


26 ; LEGISLATIVE ACTS OF THE. [W. R. 


28. If the Medical Inspector sees reason to think that any depepdent is in such a 
state of health that his journey to British Burma, or his detention 
in the depét, would be dungerous to himself or others, he shall so 
certify to the Emigration Agent ; and thereupon the emigrant to 
whom such dependent is attached shall be entitled, if he so wishes, to return as if he 
himself had been certified to be unfit to proceed under section twenty-six. 

If the emigrant still desires to proceed, then the dependent shall be kept and be 
returned to the place at which he was registered as if he were an emigrant fulling under 
section twenty-six. 


` Procedure where depen- 
dent is dangerously ill, 


% 

Gaititeisinnstnee.by 29. If the Medical Inspector sees no reason to certify in the 
Medical Inspector where Manner provided in section twenty-six or section twenty-eight 
emigrant or dependent is of any emigrant or dependent, "he shall ”countersign the copy of 
passed by him, the emigrant’s instrument which is in ‘the po&sessiou of the Emi- 

gration Agent. 


30, If, upon the arrival of any emigrant or dependent at thie depôt, it appear. that 
he has suffered any ill-treatment, or that the recruiter has failed 
to provide him with proper and, sufficient food and lodging ‘during 
the journey to the depôt, the Lacal Government or such officer ns 
it may from time to-time appoint indhis behalf may order the @migration Agent to pay 
Lim a reasonable sum by way of compensation. 

31. When the copy of af emigrant’s instrument has been “countersigned by the 

Ratification of contracts Medical Inspector undg section twenty-nine, the Emigration 

of emigrants passed by Agent.shall ratify the contwact iuto which the emigrant has 
Medical Inspector. © entered, by countersigning the emigrant’s instrument and the 
authenticated copy thereof forwarded to the Emigration Agent under section eighteen. 

82. <A copy of every auch instrument shall be entered in a register to be kept by 
the Emigration Agent for the purpose, and a copy of such entry 
authenticated by himself shall be forwarded by him to the Immi- 
gration Agent at the port of debarkatiou. 


33. Any emigrant who, without en cause, refuses: to produce his instrument 
Procedure if emigrant when required by the Emigration Agent, or in any respect to 
refuses to produce instru- comply with the term’ of “his contract, shall be punished with a 
TIGNE : fine equal in amount to the cost incurred in engaging, registering 
ond conveying him to the depôt, and in default of payment of such fine with imprison- 
ment which’ may extend to two months, and such emigrant may forthwith be discharged 
from the depér. 

A certificate signed by the Emigration Agent that reasonable cause for refusing to 
produce the emigrant’s instrument has not been shown, shall be admissible as prima 
facie evidence in any proceeding taken under this section. 

A certificate signed by the Emigration Agent, stating the cost incurred in engaging, 
registering and conveying the emigrant to the depédt, shall be conclusive evidence of the 
amount of such cost. 

Every fine levied under the provisions of this section shall be paid to the Emigration 


Procedure in case of ill~ 
treatment on journey. 


Registration of contracts. 


Agent. 
34. If within thirty. days after the arrival at a depot of any emigrant, the 
Procedure if agent neg- Emigration Agent does not offer to ratify such contract in 
lects to ratify contract. manner aforesaid, - 


or if the Emigration Agent, without the consent of the Local Government, refyses > 
to be bound by the contruct made with the emigrant, 

the Local Government, or sych officer as it may, frọm time to time appoint in this 
behalf, may order the Lmigration Agent to pay to such emigrant such sum of money fs 
is necessary to enable him, together with the dependents (if any) upon him, to return to 
the place where he was registered, and also to pay him a reasonable sum by way of 
compensation, and in such case the emigrant shall be released from his contract. 


S 35. hen the contract, not being n contract ‘to serve a particular employer, has 


è been ratified by the Emigration Agent, the emigrant shall be 
baim of ratifi- deemed to have contracted with the Secretary of State for India 

in Council to proceed to British Burma, and-there to labour 
according to he terms of his contract in any place and mode which, consistently with 
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such terms and with the provisions of this Act, the Chief Commissioner or any offices 
appointed by him in that behalf may from time to time direct. 

When the contract, being a contract to serve a particular employer, has been ratified 
by the Emigration Agent, the emigrant shull'be deemed to lave contracted with the 
Secretary of Stante for India in Council to proceed to British Burma and there to labour 
for such employer; and such employer shall be bound to repay to the Immigration 
Agent all expenses incurred under this Act in respect of the immigrant and his depend- , 
ents up to the time when the immigrants is delivered to his employer. 


Emigrant Vessels and Embarkation of Emigrants. 


When, contract is rati- | 36.” When the contract of any emigrant has been duly 
fied, emigrant may be for- ratified as aforesaid, he may be forwarded to British Burma, 
warded to British Burma. together with his registered dependents (if any), 


37. It shall not be lawful to Teceive any emigrant on board nny vessel unless a 
No unlicensed vessel to license to earry emigrants in such vessel has been obtained from 


carry emigrants, the Loca! Goyernment of the port of embarkation. 
The granting or withholding of any such license shall be in the discretion of the 
Local Government. @ j , ° ' 
88. Every person, obtaining a license under the last preceding section shall 
Licensee bound to com- bound to comply with the prdVisions of this Act and the 
ply with provisionsof Act rules made hereunder, so far as such provisions and rules relate 
ee to him. ° 


And any auch person failing to comply with any of such provisions & rules shall bo 
liable to a fine not exceeding vne thousand rupees. 

39. Before leaving the port of embarkation, the Emigration Agent shall furnish 
the master of nny vessel licensed to carry emigrants with a list 
specifying as necurately as may be the names, ages and occupa- 
tions, and the names of the fathers of the emigrants on board, and the names of their 
. dependents (if any); 

and the master shall obtain from the Emigration Agent and the Medical Inspector of 

Certificates from Emi- Emigrants certificates under their respective hands, to the effect 
gration. that they have in respect of the emigrants and dependents 
Agent and Medical Ins- proceeding in such vessel done all that is hereinbefore required 
poe to be done on the part of such Emigration Agent aud Medical 
Inspector respectively, and that, to the best of their knowledge, ull the directions 
herein contained for eusuring the health, comfort and safety of the emigrants and 
dependents have been duly complied with, as well as all rules for the time being in 
force under section eighty-six. 

40. If any emigrant without sufficient cause refuses or neglects to embark when 

Procedure if emigrant called upon by the Emigration Agent so to do, it shall not be law- 

.Tefuses to embark, ful to compel such emigrant or his dependents (if any) to embark, 

or to put him or them on boardship against his will, or to detain 

him or them against his or their will at the depdt or elsewhere; but nothing in this 

section shall diminish or affect the civil or criminal liabilities which such emigrant 
‘incurs by reason or in respect of hia refusal or neglect aforesaid. 

Explanation.—The arbitrary refusal of any such dependent to embark shall not be 

deemed ‘sufficient cause’ within the meaning of this section. 7 

very case in which an emigrant is charged under this section before a Magistrate 
of Police in a Presidency town shall be heard and determined in a summary manner ; 
and® every such emigrant shall on conviction, whether by such Police Magistrate or any 
other Magistrate, be punished in the manner provided in section 492 of the Indiun Penal 
Code for the punishment of offeuces under that section. : 

41. The Emigration Agent shall, before the embarkation of any emigrant, ascertain 
` Proceduro as to emi- that he has in his possession the instrument mentioned in section 
grant’s instrument. eighteen. ) ° 

If it appear to the satisfaction of the Emigration Agent that any emigrant haslost 
such copy, the Agent may furnish him with another copy of such instrument to be mada 
from the copy forwarded by the Magistrate under section eighteen, and shal thereupon 
allow such emigrant to embark, : l 


List of emigranta, 


§—D s 
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1 42, The offices of Emigration Agent and of Medical Inspector of Emigrants may 

Provision for, officea of Pe Beld by the same person ; but in such case he shall perform 
Emigration Agent and only such of the duties hereinbefore prescribed for the two offices 
Medica 


| Inspector being as are necessary for onrrying out in substance the provisions of 
held by same person, this Part. : , 





PART III. a 
DEBARKATION AND TRANSIT TO DISPRIOTS OF LABOUR, 
Officers and. Dep6ts at Ports’of Dekatkation. 


48. The Chief Commissioner shall, at each port of debarkation, appoint an Immi» ° 
Immigration Agent and gration Agent and a Medical Iyspector 6f Immigrants, and shall, 
Medical Inspector of Im- by notification in ‘the British Burma Gazette, define the local . 
mere - limits within which every sudh Agent aud Ivspector shall exer- 
cise the powers conferred upon him by this, Act. Such Agent and Inspectpr may be 

snapended or removed at fhe pleasure of the Chief Commissioner. 


44, At every such port the Immigratioa Agerft shall tablish a suitable depôt, for 
7 immigrants under this Act, and provide em and their-dependents 
rae a BE ogenar= qif any) with proper and sufficient lodging, food, clothing and ‘ 
medical atteudguoe jn eugh depdt until they are despatched to the 
place of labour. ° i ' 
Such depG shall be şt gl] times open to the inspection of the Medical Inspector of 
Immigrants, 


Procedure on arrival of Vessel cqrrying Immigrants. 


45. Upon the arriyal at any port of debarkation of any vessel carrying immigrants, 
Master to report arrival the Master of such vessel shall gt once report his arrival to the 
of veysel carrying unmi- [mmigration Agent, and nq immigrant.on board shall be allowed 
grants. to laud without the permissiou of such Agent first obtained. 
Any Master of a vessel who allows any immigrant to lgnd without such permission 
may be punished by a fine which may extend to fifty rupees for each person so landed. 
46. Upon receipt of the report of arrival of any vessel carrying immigrants, the 
Examination of immi- Immigration Agent ar sych other officer as he deputes in this 
grants by Jomjgration behalf, shall forthwith gq on bogrd' such vessel and satisfy himself 
Agent, _ that the vessel has on board its proper list pf immigrants, and 
shall compare the immigrants on board with the list. ` E ` 
. The Medical Inspector sbaļ}l also, a3 soon as may be, examine the immigrants, in 
Examination by: Medi- order to ascertain whether any of them are suffering from ‘conta- 
aql Inspector. gigus gr infectious disease. 
Any immigrant suffering under any sych disegse may, if the Medical Inspector 
thinks fit, be removed to a proper hospital for treatment, 
‘47. The Immigration Agent may, if he thinks fit, and shall on complaint made by 
' Enquiry into treatment ®0Y of the immigrants, inquire into the treatment of the immi- 
of immigrants on the grants during the voyage, and submit g report theréon, to the 
voyage. e Chief Commissioner. ° 


> © 
$ 
Assignment of Immigrants. E 
Assignment of immi- 48. The Chief Commissioner- may from time: ta time hake 
grants to employers. rules consistent with this Act regulating—-n . a s 
(a) applications tq the Immigration Agent by pensons desiring to, employ immi- 
grants, i , : N . & Obs 
e : (ay the terms on which the Agent shall assign immigranis to such persona respec- 
. tively, 


s ©@(¢) the terms on which immigrants shall be allowed to labour on their own account, 
(d) the mode in gud terma: on which immigrants contracting to serve-a particular « 
employer sall be sent: to. their place of labour, 

All such rules shall be published in the British Burma Gazette. 


Aor III, 1876. ] GOVERNOR GENERAL IN OOUROIL. =, _ 29 


Immigrants not to be sez 49. In assigning immigrants to particular eniployers, the 
parated from dependents. Immigration Agent shall take oure that they are not separated 

from their dependents, 

50. The assignment may be madé in euch form ag the Chief Commissioner shall 
by rule direct, and the Immig¢i ation Agent shall send each employ- 
er a copy authenticated by himself of the entry forwarded to him 
by the Enigtation Agent under section thirty-two. 

Such copy is hereinafter called the “ eniployer’s instfumient.” 

Entry of assignment in «5l. The Immigration Agent shall endorse on the instrns 
immigrant’s instrument. ment of every immigrant dssigned under sevtion fifty an entry 
showing— - 

(7) the name and reatdenge of Dis employer, aud 

(6) the petiod for which the immigrant is sv assigned. 


Form of assignment, 





“. PART IV. . % 
Tre Lagoug Districts AND RELAMONS OF Emrroter AND litsttadant. 


~ 


è Inspectors of. Immigrants. 


52. The Chief Qommissioner may appoint so meny Inspectors and Assistant 
Inspectors of Immigrants ag he thinks pfoper; and may from time 
Pes ar area RRA to time define, by ntification in the British Burma Gazette, the 
fee Fe Pè- locn] limits within which each suel: Tuspector ane Assistant Ins: 
pettor shall exercise and perfofm the powers and duties conferred 
and imposed on him by this Act. 
The Chief Commissioner may confer all or any of the powers of a Magistrate on 
such Inspectors and Assistant Inspectors ; and they shall ve public 
sefvants within the meaning of the Indian Penat Code. 


53. Every employer of immigrants under this Act sball; on such days and in such 
Return of immigrants $node as thay from time to time be prescribed by rule, under sec- 
to be sent in by employer, tion eighty-seven, make ont iu writing, and deliver to the Inspec- 
&e., to Inspector. | tor of Immigrants, a retuta of tle number of immigranta so 
employed by hint dnd their dependents (if any); aud a return of the sickuess and 
mortality among them during the preceding six montis, 


Powers of Inspectors, 


54. Any employer refusing, or wilfully omitting; to sefd in any such return ag 
Penalty for reling ot mentioned in the Inst preceding section, or knowingly sending 
omitting to sendin return, 1n un incorrect return, shall, on conviction before a Magistrate, 
Or sending in incorrect re- be linble to a fine not exceeding five hundred rupees ; 
turn. and a certificate under the hand of the Inapector to whom 
such return ought to have been sent, stating that such retorn has wot been received, or 
ia incorfect as aforesaid, shall be received as primd facie evidence of the trath of such 
Biatement. 


55. Every Inspector of Immigrants shall, so oftew aa may be ditected hy tlie Chief 
Commissioner, visit all lands and houses within the limits of his 
authority on or in which any immigrant is employed, and inspect 
every building or place in any way used by ot for atiy such immigragis, or in or on which 
eany such immigrants are entployed and investigate the condition of such immigrants ; 
and for auch putpose the Inspector may require that any immigrant shall be produced 
before him with all papers relating to his contract under this Act, and may make auch 
enqufries as may to him seem proper. 

Power to inspect build- 56. Any Magistrate exercising jurisdiction in the district, 
ings, &e., and make en- and soy person authorized by bim in writing in this behalf may 
quities as to immigrants. ot any time— 

_ 4a) enter and inspect any building or place wholly or partially used b¥ or for 
Immigrants, ° 
(6) require that any immigrant or dependent be brought before him, and 
‘(c) make any enquiries which he thinks proper touching the condition of [réatinent 
of any immigraut or depaudent, 


Inspector's Visits. 
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57. Any employer, and any person acting under his orders or on his behalf, who 
wilfully obstructs or impedes any visit, entry, inspection or: 
enquiry under section fifty-five or section fifty-six, shall be liable 
for every such offence to a fine which may extend to five hundred 


Penalty on person ob- 
structing inspection, &c. 


rupees. 
Suspension or Cancellation of Assignment. 


58. The Inspector of Immigrants, within the local limits of whose authority any 
Tnepactor may q immigrant is employed, may suspend, far such period as he thinks 
assignment of immigrant fit, the assignment of such immigrant, or avy particular term of 
el a unfitted for his contract under this Act, if.he be in the judgment of the 
f Inspector temporarily incapatitated fot the performance thereof 
by reason of sickness, or other sufficient cause: G at. 
Provided that every such immigrant shall, daring such incapacity, receive from his 
employer such subsistence money not exceeting hiəwages as the Inspector thinks 
sufficient. zr 


$9, If any immigrant is compelled to perform any species of labour for which 
Penalty for compellin he is at the time marffestly unfit, or which is at variance with 
immigrantto performwork the terms of his assignment, the persgn so compelling him shall, 
for which he is unfit. .+ on conviction by a Mugistiate, be liable to a fine not exceeding 
one hundred rupees. ° e 


60. If, in the opinion of the Inspector of Immigrants, any immigrant ia perma- 
' Power to discharge im- ently incapacitated for the,performance of his contract, sccord-- 
migrants anent® nn- ing to the terms of his nssigumenht, the Inspector shall certify 
fitted for labour. to that effect in writing, and deliver such certificate to the employ- 
er of such immigrant, or to his manager or agent, aud from the date of such delivery 
the assignment of such immigrant shall be wholly vacated. 

The Inspector shall report every such case to the Local Government, and the Local 
Government shall either provide for the employment and support of the immigrant and 
his dependents, or return them to the place at which they were registered. 


Provisions for the Health and Comfort of Immigrants. 


6l. Every employer of immigrants shall be bound to provide for them sufficient 

Sufficient house-accom- 82d proper house-accommodation, water-supply and sanitary 

modation, £c., to be pro- arrangements, and such food as the Chief Commissioner may 
vided. fiom time to time direct. ; 


62, Any Inspector or Assistant Inspector who is himself: a Magistrate, may in- 
Powers of Inspector as stitute within the local limits of his jurisdiction n local enquiry 

to house-accommodation, whether any employer has provided for his immigrants sufficient 
co, and proper house-accommodation, water-supply, sanitary arrange- 
ments or food. 

At the instance of any Inspector or Assistant Inspector, a similar enquiry may be 
made by any Magistrate. 

Every euch enquiry shall be dealt with and conducted as an enquiry by. a Magistrate 
under the Code of Criminal Procedure. 


63. Any person disobeying rules passed under section eighty-seven, clause (e), 
Penalty for breach of eshall be liable to a fine not exceeding five hundred rupees and 
rules as to house-accom- the convicting Magistrate may order compliance with, such 
modaton. rules by the person bound to obey the same within a reasonable 
time to be fixed in the order. ' 

If such person wilfully omits to comply with auch order, he shall be liable to affine 
not exceeding fifty rupees a day for every day that such omission continues. 

If such person is an agent and fails to pay the fine, such fine shall be charged on 
the employer’s land, and shall be recoverable in the manner provided by section ninety- 
one. © j 

e 64. Wherever such hospital accommodation or medical charge, as required by rules 
made under section eighty-seven, or medicines of such quality 
BP sche Ae ae of and kind, and according to such scale as aforesaid, have not 
pm been provided, the employer or other person wilfully neglecting 
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